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CHAPTER 1

Introduction to the Dealmaking
Process

Relationships play a key role in the dealmaking process in Hollywood. Not
only does a good relationship ensure that a phone call will be returned or
that a script will be read, but also it helps cut through difficult negotiations
when a deal is ready to be made. Once a level of trust is established
between the negotiating parties, each side may more readily accept the
other’s bottom line.

THE PLAYERS
The major players in Hollywood routinely take part in power breakfasts,
lunches, dinners, and drinks, cultivating their relationships with others in
the business. Such principal players include the talent representatives (talent
agents, personal managers, and entertainment attorneys), the buyers (studio
executives and independent producers), and, at least indirectly, the guilds.

Talent Agents



A talent agent’s primary role is to procure employment for her talent clients
(i.e., the actors, writers, directors, producers, or below-the-line crew whom
she may represent) and to negotiate such clients’ employment agreements,
possibly in conjunction with an entertainment attorney.

In California, talent agencies are regulated by the California Labor
Code, section 1700 (also known as the California Talent Agency Act), and
are required to be licensed by the State. This legislation requires that talent
agencies post a surety bond of $50,000 prior to the issuance of their agency
license. The regulations also require agencies to submit agents’ fingerprints
and references, to maintain a trust account and accurate records, and to
submit the agency’s form of talent representation agreement for approval by
the Labor Commissioner. New York and several other states have similar
laws relating to talent agents.

Talent agents primarily make their living by commissioning the fees
earned by their clients. Customarily, an agent will receive 10 percent of the
client’s gross earnings. For example, if an actor earned $60,000 for her
acting services on a film, the agent would be entitled to a $6,000 fee. State
legislation (mentioned above) and most guild regulations (discussed below)
prohibit agents from taking a higher fee. In some cases, agencies will take a
“packaging fee” in lieu of its standard 10 percent commission fee. This
occurs in cases where the agency has “packaged” (or put together) a
number of key elements in a film or television project (such as the writer,
the director, a lead actor, or even an underlying property like a best-selling
book) and sold the project as a package to a buyer. The package fee for
television is typically comprised of: (i) an up-front fee equal to a percentage
of the license fee paid by the broadcaster, (ii) a deferred fee paid out of net
profits from the project equal to the sum paid in (i) above, and (iii) a back-
end participation. Such an agency package fee may be shared by two or
more agencies, if more than one agency represents “star” talent on the
project and/or other key elements such as a hot underlying property. In



recent years, agencies have creatively sought out alternative revenue
streams. William Morris Endeavor Entertainment, for example, now
represents YouTube stars and VR companies and provides marketing
services to television networks and other corporate clients. CAA has been
growing its successful sports-agency arm and has launched its full-service
event management and marketing division, CAA Premium Experience.

Agencies representing guild members must be franchised by the
relevant talent unions or guilds and must abide by the guilds’ agency
regulations. In the United States, most established agencies are members of
the Association of Talent Agents (ATA), a nonprofit trade union comprised
of companies engaged in the talent-agency business. The ATA negotiates
the agency regulation agreements with the various talent unions and guilds,
including Screen Actors Guild-American Federation of Television and
Radio Artists (hereafter, SAG), Actors’ Equity Association (AEA), the
Writers Guild of America (WGA), and the Directors Guild of America
(DGA). (The SAG/ATA agreement expired on October 20, 2000, and
despite extensive negotiations was not renewed due to the inability of the
parties to agree on fundamental issues. The two sides continue to work
together, despite the absence of a formal agreement.) The various guild
regulations not only restrict the terms of the agency representation
agreements, but also give talent the right to terminate the agency agreement
in the event that the agent is unable to secure any offers of employment
during a set period. These guild agency regulations, along with the
California Talent Agency Act and similar legislations in New York and
other jurisdictions, are the foundation upon which talent agencies operate.

In Canada, while agents are not franchised by their unions—e.g.,
Alliance of Canadian Cinema, Television and Radio Artists (ACTRA) and
Union of British Columbia Performers (UBCP)—in British Columbia
agents must be licensed by the British Columbia Ministry of Labour, and
regulations govern the fees and commissions such agents may take (i.e., no



more than 15 percent). Many reputable Canadian agencies are also
members of the Talent Agents & Managers Association of Canada
(TAMAC).

Being represented by an agent provides legitimacy to the talent, and the
more prestigious the agency, the better. Many production companies and
studios will not accept literary materials unless they are submitted through
an established agency, entertainment attorney, or producer with whom they
have a business relationship. The theory is that if the project is represented
by an agent, it must be of a certain standard, and hence worth the
investment of time needed to evaluate the material. Policies restricting
access by studio personnel to so-called unsolicited submissions can also
help to shield studios from liability in claims alleging idea theft. Claims of
this nature will be discussed further in Chapter 10.

There are numerous talent agencies in Los Angeles and elsewhere (most
notably, New York City), some representing several different types of talent
and some that focus representation on a particular niche (such as television
writers or commercial actors). Moreover, some clients have more than one
agent for different areas of representation. For example, an actor client may
be represented by one agency for film and television and another for
commercial or modelling work. The branching out of agencies, noted
earlier, has formed alternative divisions that encompass such areas as
sports, fashion, branded entertainment, hospitality, games, new media, film
finance, and sales. Furthermore, mergers and acquisitions, such as the 2009
Endeavor/William Morris Agency merger and the 2016 William Morris
Endeavor/IMG acquisition, have consolidated power in the entertainment
industry. Representatives are finding that their clients are looking to them to
provide more services and create more opportunities, and agencies are
responding by changing their business models.

Talent Managers



Unlike agents, managers (or “personal managers,” as they are often called,
so as not to be confused with business managers) are not required to be
licensed or bonded by the State of California, nor must they be franchised
by the guilds. In fact, anyone can, in theory, be a manager, since neither a
license nor specific experience or training is required. In addition, managers
are free to take as high a commission as their clients are willing to pay,
since, unlike agents, they are not bound by state or guild regulations. Some
shady or fly-by-night managers have been known to take up to 50 percent
of their clients’ earnings. Most reputable managers, however, take a 15
percent commission fee, and some charge just 10 percent.

In recent years, the line between agent and manager has blurred
substantially. Traditionally, the manager’s role was to provide day-to-day
and long-term career advice for actors (and, less commonly, writers) and
liaise with the client’s other representatives, while the agent’s role was to
procure employment and negotiate the employment deal. Many managers,
however, commonly solicit employment on their clients’ behalf and, in
effect, act as unlicensed talent agents. In fact, some actors and directors,
such as Clint Eastwood, Leo DiCaprio, and Sharon Stone have, reportedly,
dropped their agents to work solely with their personal managers and
entertainment attorneys. This trend has triggered significant controversy, as
many agents are concerned that managers are encroaching upon their
territory and threatening to make their role obsolete. The birth of Mike
Ovitz’s Artist Management Group (AMG) in 1999 added fuel to the fire,
particularly after some talent agents as well as talent clients left Ovitz’s
former agency (which he cofounded) and then nemesis, Creative Artists
Agency, for AMG (which is now defunct). As a result, there are frequent
pending proposals in the California legislature (and much lobbying on both
the agent and manager side) to regulate personal managers and impose the
same restrictions upon managers that agents face.



Personal managers are not legally permitted to deal with the solicitation
and procurement of their clients’ employment, unless they become licensed
“talent agents” pursuant to California, New York, and other jurisdictions’
talent agency legislation (although the legislation doesn’t prevent managers
from counseling and advising artists). In fact, until 1982, the California
talent agency regulations subjected persons acting as unlicensed talent
agents to criminal liability. Under the current law, the California Labor
Commission has the power to declare management contracts void and to
possibly order restitution of commissions earned under such contract if the
artist can demonstrate that the manager acted as an unlicensed talent agent.
Thus, unlicensed agents still stand the very real risk of having their
management contracts declared illegal and unenforceable and losing all of
their commissions. This is true even if the talent agent services were only
incidental to other services—such as directing and advising clients—
provided as a manager. However, the labor code does permit managers to
negotiate employment agreements on behalf of clients if done “in
conjunction with, and at the request of, a licensed talent agent.”

Though talent managers are not subject to state regulation, the Talent
Managers Association (TMA) has created a Code of Ethics that its
members are expected to uphold. Pursuant to such Code, managers’
commissions should not exceed 15 percent of the client’s gross income
from the entertainment industry (excluding music and modeling, where
commissions cannot exceed 20 percent). The Code also provides that the
duration of the Personal Talent Management Contract shall not exceed three
years (except in the music industry, where it shall not exceed five years).
While the Code does not specify that managers will not engage in the
procurement of employment, it does state that “a personal manager is
engaged in the occupation of advising and counseling talent and
personalities in the entertainment industry.” Notably, talent managers,
unlike agents, are allowed to produce, often attached as nonwriting



executive producers to their clients’ projects, and entitled to (sometimes
hefty) executive producer fees and credits. For example, Erwin Stoff, a
manager at 3 Arts Entertainment who represented Keanu Reeves for over
30 years, is credited as an executive producer on The Matrix. Similarly,
Dave Becky (Kevin Hart’s manager) is accorded an executive producer
credit on the series Making It and Kevin Hart’s Guide to Black History.

Entertainment Attorneys
The final member of the representation team (aside from the publicist,
which certain higher-level talent retain) is the entertainment attorney. While
not all talent engage lawyers to represent them, those involved in high-level
deals are wise to do so. Entertainment attorneys may charge an hourly rate
or, more commonly, at least in California and New York, take a percentage
fee (customarily 5 percent) of their clients’ gross earnings. While an
entertainment attorney may assist a client in obtaining representation,
meeting key executives, and even procuring employment, her primary role
is to protect the client with respect to the legal aspects of the deal, which
agents may fail or be unequipped to address. Often, entertainment attorneys
negotiate a client’s deal in conjunction with the client’s other
representatives.

Entertainment attorneys are also hired by the studios and, more
commonly, by independent producers who don’t have in-house business
affairs departments (or whose business affairs departments are too busy) to
prepare and negotiate development, production, distribution, and financing
contracts for them. This can raise conflict-of-interest concerns if a law firm
represents both the talent client and the production company, which is not
all that uncommon in Hollywood. In many cases, all sides are willing to
waive these conflicts of interest to finalize the deal. If you are looking for a
powerful entertainment lawyer, the Hollywood Reporter traditionally



releases an annual list of “Power Lawyers,” naming its selection of
Hollywood’s top 100 attorneys in the biz.

Creative Executives
Creative executives at the studios dictate which projects will be developed,
when such projects will be abandoned, and whether any such projects will
proceed to production. Much of a creative executive’s time (particularly at
the more junior levels) is spent reading scripts, treatments, and other
underlying materials such as books and articles. They also spend much of
their week meeting with writers and producers who pitch their ideas to the
studio executive. If a creative executive is passionate about a particular
project, she will sometimes be able to persuade her superiors to commit
some amount of money to further develop the project, such as by hiring a
writer to write an outline, bible, or screenplay or by hiring producers (who
will be paid the bulk of their fees only if the project is eventually produced).

Junior-level creative executives track the progress of the hundreds of
film and television projects struggling their way through the development
process at studios and production companies all over town—not only
projects being developed at their own studios. If a writer or director falls
out of some project and, therefore, becomes suddenly available, or if an
option lapses or a project is put into turnaround, these creative executives
hope to be among the first to know and report such information to their
superiors.

In addition to selecting projects suitable for development, studio
creative executives (subject to the final authority of the studio or network
chief) will collectively decide which projects to move forward to the
production stage. From the perspective of the studio negotiators, or business
affairs execs (as described below), the creative executives initiate the
projects. Once they determine whom they would like to employ on a



particular project, the business affairs executives will become involved and
negotiate the terms of such employment.

Business Affairs Executives
Most studios and production companies employ several “business affairs”
personnel to negotiate talent, production, and distribution agreements on
their behalf. The majority of business affairs negotiators are attorneys
because a legal background is generally considered useful when structuring
deals. However, a law degree is not crucial, and several respected business
affairs executives have never attended law school.

Business affairs executives essentially play the role of middleman,
negotiating agreements on behalf of their studio’s creative executives, who
actually make the hiring decisions. The business affairs executive’s job
begins with an instruction from the applicable creative executive,
requesting that the business affairs exec negotiate the terms of employment
of a particular director, writer, actor, or other individual and/or negotiate the
acquisition or option of a particular piece of intellectual property (such as a
book or spec script). Basically, the creative executive makes creative
decisions (takes pitches, reads scripts, decides which director or actress is
best suited to a particular project, etc.). The common thinking in the
entertainment industry is that since creative executives tend to become quite
passionate about their projects, they would not be best suited to negotiate
the financial terms of production agreements. There is some element of
truth in the foregoing, as a creative executive will generally be rewarded for
overseeing hits. It is, therefore, in the creative exec’s best interest to secure
the most desirable talent in connection with any given project, regardless of
cost. Consequently, studios felt it necessary to separate out the negotiation
function and entrust such duties to a discrete level of executives, whose job
was to be fiscally responsible.



Very often, the business affairs executive will first call the creative
executive and attempt to ascertain the background of this hire or
acquisition, the nature of the project, and any other relevant information
(e.g., whether it is a competitive situation). Customarily, the next step will
be for the business affairs executive to contact the representative (i.e.,
agent, attorney, or manager) of the potential hire and ask for some
applicable quotes (i.e., what this person has been paid for similar services in
the recent past). At times, the talent may not have applicable quotes, due to
not having rendered similar services in the recent past. To the extent that
there are applicable quotes, the agent (or other talent representative) will
generally provide the information to the studio executives. However, both
New York and California recently passed legislation prohibiting an
employer from asking a prospective employee about prior pay and benefits.
These new laws are apparently intended to address pay discrimination on
the basis that relying on prior earnings perpetuates the pay gap. Of course,
anything disclosed voluntarily can be considered. It’s too early to tell how
this new law will affect the long-standing quote process and future salaries
of talent.

As part of the traditional “quote process,” the business affairs executive
is provided with the relevant payment history of the talent representative’s
client; the executive will usually try to confirm those figures with the
applicable studio employers. This is not necessarily because the business
affairs executive does not trust the agent (although this is sometimes the
case), but the agent may possess incorrect information, there may be
extenuating circumstances, or the agent may have made an innocent
mistake. In any event, the business affairs executive needs to practice the
corporate technique of CYA (cover your ass) and will not want to be faulted
for not confirming an erroneous quote. As a result of recent employment
legislation in New York and California, however, studios are already
refraining from confirming quotes.



In any event, studios are, in most instances, expected to make the first
offer. Thus, the business affairs person will, after researching a bit,
checking the budget, discussing the particulars with the creative executive,
etc., call the talent’s representative—again, usually the agent, but
potentially the manager or attorney—and make an offer, setting forth terms
of compensation, exclusivity, and credit, as well as any unique issues that
may arise in any particular negotiation.

Once the business affairs executive and talent representative believe that
they have reached a principal agreement on all material terms, the executive
will typically draft either an internal memo to the legal department
(assuming the studio has a separate legal department rather than a combined
Business and Legal Affairs Department) setting forth such principal deal
points or a confirming letter to the agent, with a copy to the legal
department.

At this point, the studio attorney will plug such terms into a first-draft
contract and send it off to the talent’s attorney (if the talent is represented by
legal counsel) or to the talent representative who negotiated the deal.

Most of the major and midsized talent agencies employ in-house
attorneys, who are similarly referred to as business affairs executives. While
such talent-agency executives sometimes negotiate entire deals opposite
their studio counterparts, they more commonly provide advice to the talent
agents and assist such agents in structuring and negotiating the deals. In
addition, these agency-employed attorneys frequently review and comment
on long-form contracts generated by the studio’s in-house legal department
(discussed below), providing many of the same services typically rendered
by talent attorneys (particularly when the agency’s client has not
independently retained an attorney).

In-House Legal Department



As mentioned, some studios separate their business affairs department from
their legal department. However, even when such departments are
combined, their functions are often distinct. Business affairs negotiates the
deals, most often opposite talent agents (as opposed to other attorneys),
while in-house attorneys draft and negotiate the contractual language,
opposite the talent attorneys or talent agency’s business affairs team. In
some combined departments, the same lawyer may negotiate the deal as
well as paper it.

The in-house attorneys at the studios generally get involved in the deal
after the business affairs executive has already negotiated the material terms
of an agreement with a talent representative. In some cases, an agreement
will not be reduced to written form until the in-house lawyer drafts a
contract; the parties take the position that an agreement already exists,
albeit an oral one. Most times, however, an abbreviated deal memo or email
summary will have been exchanged, outlining the principal terms of the
agreement in written form. Notwithstanding the foregoing, frequently many
issues are not addressed prior to the contract stage. Often, these include
modifications (potentially significant ones) to the net profits or the MAGR
(modified adjusted gross) definition, which is commonly attached as an
exhibit to many talent agreements. Although the business affairs executive
will have negotiated the percentage of the profits to be granted to the talent,
the attorneys (on both sides) will often spend considerable time negotiating
the finer points of the definition.

The primary function of the studio attorney is to draft and negotiate
contractual provisions based on the deal concluded by the business affairs
executive. A deal memo setting forth the closed deal terms (such as those
included as samples in Chapter 10) can be relatively brief—as short as two
or three paragraphs. The contract based on such deal memo, however, may
be thirty to forty pages long, mainly due to the “customary” or “standard”
terms and conditions necessary to flesh out most talent deals. For example,



•

•
•
•

the in-house attorney will generally draft provisions relating to
representations and warranties, indemnities, results and proceeds language,
insurance, events of default or disability, or force majeure, as well as supply
a detailed net profits or MAGR definition, if applicable.

In addition to drafting such “long-form” contracts and modifying the
contract language in response to comments generated by the talent lawyers,
many studio attorneys also handle a variety of other day-to-day legal issues
such as clearances (e.g., whether a particular production has the legal right
to use copyrighted logos, artwork, music, or other material).

The Guilds
The main guilds, or talent unions, in Hollywood and New York are the
following:

actors—SAG-AFTRA (SAG), representing film and television
performers and Actors’ Equity Association, representing theater and
stage actors.
For writers—Writer’s Guild of America (WGA)
For directors—Directors Guild of America (DGA)
For below-the-line talent—International Alliance of Theatrical Stage
Employees, Moving Picture Technicians, Artists and Allied Crafts
(IATSE)

While there is an organization called the Producers Guild of America
(PGA), it is not a union, but merely a trade organization. Through
independent negotiations, the PGA has secured agreements with the
television and motion-picture academies to determine Academy Award
eligibility.

The PGA also assists qualifying members in accessing benefits under
the Motion Picture Industry Pension and Health Plan—trust funds
established by collective bargaining agreements and primarily supported by
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industry employers. Additionally, while not yet established, one of the
fundamental goals of the group is to provide insurance and retirement plans
to all of its members.

As you have likely noticed, US studios are frequently shooting in
Canada, usually to take advantage of the currently weaker Canadian dollar
and various tax incentives.

The main guilds, or talent unions, in Canada are the following:

For actors—Alliance of Canadian Cinema, Television and Radio
Artists (ACTRA) and Union of British Columbia Performers
(UBCP), a separate subunit of ACTRA for British Columbia only
For writers—Writers Guild of Canada (WGC)
For directors—Directors Guild of Canada (DGC)
For below-the-line talent—IATSE and National Association of
Broadcast Employees and Technicians (NABET)

Union Membership
Union membership offers talent the protections stipulated in each guild
agreement, including minimum fee requirements, regulated working
conditions, as well as the support of the guild in enforcing compliance with
its rules. As mentioned earlier, these guilds also protect talent vis-à-vis their
own representatives (i.e., the talent agents). Each guild has specific
membership requirements, ranging from merely paying a registration fee to
gaining a certain amount of practical experience. Set forth below are basic
membership requirements for the three major Hollywood unions and the
three main Canadian guilds.

United States
SAG-AFTRA. A performer is eligible to join SAG if she renders services
as a principal performer in a film, television program, or commercial for a
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signatory company or if she renders a minimum of three days of “extra”
work on a SAG signatory production. Alternatively, a performer can join
SAG if he has been a member in good standing of a sister union (such as
Actors’ Equity or ACTRA) for at least one year, has worked at least once as
a principal performer in that union’s jurisdiction, and is current with dues.
In addition, there is a small initiation and annual fee. SAG members are not
permitted to work for nonguild companies (discussed immediately below),
except in limited circumstances, and are subject to disciplinary action (and
possibly termination) for doing so. For more specifics and up-to-date
information, call the SAG membership department at (323) 549-6769 or
visit SAG.org.

Writers Guild of America. In order to become a member of the WGA, a
writer must accumulate an aggregate of twenty-four units of credit (within
the three years preceding his or her application), which are obtained by
entering into agreements with signatory companies to perform services or to
sell literary work. Different types of work are allocated different numbers of
credit units. Each of the following works constitutes twenty-four units:

A screenplay for a feature-length film, television program, or radio
play ninety minutes or longer in duration
A bible (a long-term story projection for a television series) for a
prime-time miniseries or television serial of four hours or longer
A bible for a specified term, or an existing non-prime-time serial
appearing five times per week

In addition, there is an initiation fee (currently about $3,000).
For more specifics on membership or other guild information, writers

should contact the WGA’s membership department at (323) 782-4532 or
visit WGA.org.



Directors Guild of America. The DGA represents film and television
directors, unit production managers, first assistant directors, second
assistant directors, coordinators and associate directors, stage managers, and
production associates. To join the DGA in any capacity, one must first
obtain employment with a company that has signed a collective bargaining
agreement with the DGA, such as any of the major studios and networks
(e.g., Disney, Paramount, Universal, Sony, 20th Century Fox, CW, NBC,
ABC, CBS). For further information, please call the DGA at (310) 289-
2000 or visit DGA.org.

Canada
ACTRA. Performers who hold at least one qualifying work permit are
eligible to become an apprentice member; such membership includes work
permits for principal, acting, and stunt roles but excludes work permits
issued for background performing. Furthermore, a new actor can graduate
and become an apprentice member within 60 days of receiving a degree or
diploma in acting from an eligible postsecondary institution. Alternatively,
a performer is eligible to join ACTRA if he or she is already a full member
in good standing of a sister organization, such as Canadian Actors’ Equity
Association (Equity) or SAG-AFTRA, and is a Canadian citizen or
permanent resident. There is a C$75 initiation fee plus an annual fee of
C$75 payable upon becoming an apprentice member. An apprentice
member needs two more qualifying credits (a total of three) to become a
full member. There is no time limit between joining the apprentice program
and becoming a full member so long as the member maintains apprentice
membership and pays annual fees. To become a full member, the initiation
fee is C$1,600 plus C$195 for basic annual membership dues. For more
information, call the ACTRA membership department at (877) 913-2278 or
email membership@actratoronto.com. For UBCP (the British Columbia
area) information, call (604) 689-0727 or email info@ubcp.com.



Writers Guild of Canada. A writer is qualified to become a member of the
WGC if he or she has one writing contract, under the WGA jurisdiction,
that has been signed in the past two years with a producer who is signatory
to one of the WGC agreements. Membership fees are about C$500 with an
initiation fee of C$350 and annual basic dues of C$150. For current
members in good standing with the Writers Guild of America, SARTEC
(Society of Authors of Radio, Television and Cinema), or one of the other
guilds affiliated with the IAWG (International Affiliation of Writers
Guilds), the initiation fee is waived when joining the WGC for the first
time. Further information can be found by calling WGC at (800) 567-9974
or by email at info@wgc.ca.

Directors Guild of Canada. To be eligible to join the DGC, one must have
accumulated a minimum of 150 days on at least three productions (either
theatrically released or broadcast) in a category the DGC represents.
Further, one must complete the mandatory requirements needed by the
District Council resided in, and one must be a Canadian citizen or
permanent resident. For further information, please call the DGC at (888)
972-0098 or by email at info@dgcontario.ca.

Guild Signatories
Similar to agents needing to be franchised by the pertinent guild(s) to
represent certain guild members, producers or studios wishing to employ
guild members on their productions must become guild signatories. As
such, they are required to pay employees no less than the guild minimum
fees (set out in the applicable guild agreement) and to meet other guild
requirements, including remitting pension, health, and welfare payments to
the applicable guild on behalf of the talent. The major studios are all
signatories to the key guilds. The Alliance of Motion Picture and Television
Producers (AMPTP), on behalf of motion picture and television studios and
producers (like the ATA on behalf of its agent members), negotiates with



each guild. In 2017, two such negotiations (the WGA Agreement and the
SAG Agreement) took place. These agreements generally provide for three-
year terms, with mandatory minimum compensation increasing annually by
approximately 3 to 4 percent. Similarly, in Canada, the Canadian Media
Producers Association (CMPA) acts on behalf of its producer members.

STUDIO VS. INDEPENDENT PRODUCERS
There are important differences in dealmaking with an independent
producer versus dealing with a major or minimajor studio. Of course, on the
film side, the independent film producer is known to make “art films,”
while studios are notorious for producing big-budget blockbusters. In
addition to that traditional distinction, independent producers are often
more flexible in dealmaking than studios, since they are usually working
within much smaller budgets. As a result, they are likely paying talent
salaries below their market rate and thus are often more willing to grant
greater back-end participations and other perks to talent they are trying to
engage. Studios, on the other hand, have very rigid negotiation parameters
set by the studio heads and business affairs, and the studio negotiators will
often refuse to “break precedent.” On the other hand, when dealing with a
studio, one is relatively certain she will get paid for her services. Such is not
always the case when dealing with independent producers, some of whom
may be difficult to track down after a production has wrapped. In addition,
indie film productions may fall outside of the guilds’ jurisdictions, while
most studio films are guild-regulated. On the television side, an
independent producer often brings a television project to a studio to jointly
develop, package, and then pitch to a network or other platform, though
some may pitch directly to the network or other platform.

THE ART OF NEGOTIATION: TIPS FROM
INDUSTRY PLAYERS



Every dealmaker develops his or her own unique style of negotiating. Set
forth below are some valuable negotiating tips and insight into the deal-
making process from a variety of experienced industry professionals.

Jamie Afifi, Partner, Ziffren Brittenham, LLP
The “art of negotiation” involves many important skills—some well
articulated in books (like this one!) and others learned only through
mentorship and experience. However, being a successful negotiator
(particularly in the entertainment business) requires more than strong
negotiation skills.

Each negotiator makes a crucial decision, whether consciously or
not, regarding his or her manner and style during negotiations.
Although many settle into a style without much reflection, I strongly
recommend that you make a thoughtful and deliberate choice. How
you handle yourself under pressure will impact your career at every
level—from your success in resolving problems that inevitably arise
after a deal has closed, to the types and quality of clients referred to
you by your peers in the industry. If you lie, bully, or abuse your
leverage, you may survive (and even achieve real financial success),
but you will hit a career ceiling and never make it into the rooms with
the real decision-makers of our business.

To home in on your style, seek out mentorship with seasoned
negotiators. Pay attention to their demeanor and how they open a
negotiation (and when they choose to conclude), and look for
techniques used to alleviate (or sometimes increase) the tension in the
room. Take away the good stuff, and discard the bad. I have been lucky
enough to witness many extraordinary negotiators in action—the best
in our business—and their styles are dramatically different from one
another. There is no “best” negotiating style (but there are many bad
ones). Find a style that is both authentic to you and consistent with



your values. Nothing is more transparent (and ineffective) than
someone who is “acting the part.” Even worse, nothing is more
demoralizing than the realization you prevailed in a negotiation but
compromised your integrity in the process.

Norman Aladjem, Founder and President, Mainstay
Entertainment
Let the other person think he’s gotten the best of you in a negotiation,
especially if he hasn’t. Everyone wants to feel like a winner, or at least
that he was a worthy opponent in a hard-fought battle. In an industry
where the same people negotiate against one another over and over, it’s
important that your adversary’s dignity always be left intact. Resist the
impulse to celebrate that you got the best of a deal. Whether I’ve just
closed a deal for $100 or $10 million, I always end a negotiation by
saying something like, “Well, you got the best of me this time;
hopefully, I’ll get you the next time.” It’s good sportsmanship and,
more important, will make it less likely that the next time your
adversary will be gunning for you.

David Brownstein, Former Agent for James Gandolfini and
Currently Partner, Art/Work Entertainment
The key to a successful negotiation is the willingness to pass on the
deal—early and often!



Marti Blumenthal, Former Agent of John Grisham and Owner
and Talent Manager, Ampersand Management Group
What determines a successful negotiation is a solid understanding of
what your client’s bottom line is and, as important, a complete
understanding of what your opponent’s bottom line is.

Stephen J. Cannell, the Late Best-selling Author and Producer
(The A-Team, The Rockford Files, 21 Jump Street, etc.)
A deal works best when it’s fair for both parties. The worst thing you
can have is an uneven deal, because you end up arguing about the deal
for the rest of the time you’re involved.

Stephen M. Kravit, Executive Vice President, Business Affairs, the
Gersh Agency
In short, clients are widgets—so know the processes involved. Follow
the money (money out, money in), and know your leverage. You, as a
negotiator, must know the product and the processes of manufacture
and distribution/exploitation. How is the product made, how is it
distributed, how is it otherwise exploited? How does your client fit
into each process? What are the cost elements of each process? What
are the various income streams for the product? How critical to each
process is your client? When you know these elements, you will know
how to advise your client and how to make the best deal for your
client.



David Fox, Partner at Myman, Greenspan, Fox, Rosenberg,
Mobasser, Younger & Light
Listen! It is critically important to understand the other side’s point of
view, even if you don’t agree with it. It is also remarkable how much
you can learn about the other side’s strategy and what they view as the
strengths, weaknesses, and vulnerabilities of their position if you just
pay attention.

Jeffrey Freedman, General Counsel, Creative Artists Agency
Every negotiation is a game of chess. A skillful negotiator will plan
every offer/counteroffer, calculating how his opponent will react in
each round. You should know before you begin what outcome you
want to achieve. Furthermore, never negotiate against yourself. An old
negotiator’s trick is to give the opponent a speech about how their
proposal was outrageous, insulting, embarrassing, etc., and get him to
come back with another offer, without ever making a counteroffer.
Sometimes this ploy works, but it will almost never work against an
experienced dealmaker.

Andrew Gumpert, COO, Paramount Pictures Home Media
My favorite book on negotiating is called Getting to Yes by Roger
Fisher and William Ury. Their main premise, and it is what I try to do
in my negotiations (although, admittedly, not always successfully) is to
avoid becoming fixated on a particular position in a negotiation. The
positions we take often directly conflict with each party’s underlying
subjective point of view on an issue, which in turn forms the



foundation for our respective articulated positions. Instead of a so-
called position-based approach to negotiating (e.g., I want to pay $100
for something when the counterparty wants $500), what we should
strive for is to determine the real interests that are the foundation for
the positions adopted by each party to a negotiation. These
fundamental underlying interests can be very enlightening. The
question we usually ask in a negotiation is “what do you want?” when
the more important question to ask is “why do you want this?” There is
a purpose behind every position, and without knowing the purpose or
reason behind it, it becomes very difficult to identify the core problem
that actually needs to be addressed.

David J. Matlof, Esq., Partner, Hirsch Wallerstein Hayum Matlof
+ Fishman LLP
Preparation is an important key to any negotiation. Since studios
negotiate based on precedent, it’s critical to know how far they have
gone on prior deals and what they will refuse to do categorically. For
example, business affairs executives will often say simply, “We don’t
do that” or “We never . . .” Since these blanket statements are often
false, it can prove very helpful to be able to refute them. It’s equally
important to know what not to request. If there is absolutely no way
the studio will agree to a particular “ask,” it only weakens your other
positions.

Joel McKuin, Esq., Partner, McKuin Frankel Whitehead, LLP



Your power in a negotiation on behalf of a client comes from three
places: the leverage you have by virtue of your client’s desirability in
the marketplace; your client’s willingness to “blow a deal” that is not
right, thereby testing the studio when it says it “can’t do any better”;
and your own credibility and skill as a negotiator in achieving the
desired result. You sometimes can make a better deal for a smaller
client with chutzpah than you can for a more established client who is
afraid of walking away, and in all cases, the negotiator’s reputation and
quality of his or her relationships come to bear on the process.

Howard Meyers, Executive Vice President, Business Affairs, Focus
Features
Relationships are key in the entertainment industry, including the legal
and business affairs world where we often negotiate repeatedly with
the same dealmakers. Get to know the people you negotiate with. Ask
them to lunch. When you have relationships with the individuals
you’re negotiating with and there is trust and mutual respect, you can
often cut through a lot of the game-playing and posturing and quickly
get to a deal that is fair and makes sense for both parties. A side
benefit for those of us who negotiate deals all day long is that your job
will be a lot more pleasant and enjoyable.

Dennis Nollette, Former Executive Vice President, Legal Affairs,
Sony Pictures
In negotiating talent agreements, in-house lawyers at studios often find
themselves fighting lonely battles. On one hand are studio executives



chiefly interested in making their films and sometimes thinking of
studio precedent and the legal department’s concerns as an obstacle.
On the other hand are the agents and lawyers representing talent, and
their concern, of course, is only getting the best deal for their clients.
It’s like walking a tightrope sometimes, but in-house studio lawyers
simply have to try to take a longer view, remembering that they
represent an institution worth protecting, which may survive far longer
than the careers of anyone involved in any negotiation.

Rick Olshansky, Cohead of AMC Studios; Executive Vice
President, Business Affairs, AMC Networks
In the television industry, one deals with a relatively small group of
people over and over again. A handful of major agencies and a bit
larger handful of attorneys handle the bulk of the television business. It
is therefore critical to maintain a good working relationship with those
with whom you negotiate. For me, it boils down to three basic
principles: know the marketplace, don’t embarrass the other side, and
don’t feel you need to grab the last nickel off the table.

Amy Paquette, Senior Counsel, Business & Legal Affairs, Original
Film at Netflix
It’s important to remember that everyone in a negotiation is working
toward a common goal—getting the deal done. Treat people with
respect, and don’t let your emotions get the best of you—each deal is
one of many that you’ll likely work on with that person, as it’s a small
industry. If you’re dealing with someone on the other side who has



become emotional, sit back and let him or her blow off steam. If you
don’t react in kind, the person will realize the approach isn’t having
the impact hoped for, and, nine times out of ten (there are always
outliers), people will ultimately get back to a reasonable dialogue. It
also helps to take time to get to know the people you’re negotiating
with—go out for coffee or lunch. Once you spend time with someone
in person, you’ll be more than just a voice on the phone, and hopefully
you’ll develop a relationship, allowing you to cut through the back-
and-forth and close deals with fewer obstacles. Finally, a negotiation is
a give-and-take, and people need to feel they achieved something for
their client or company. Try to ensure people leave each negotiation
feeling that way.

Brett Paul, Copresident, Warner Horizon Scripted Television
One of the unique aspects of being a negotiator involved in the
network prime-time television business is that you frequently face the
same representatives over and over in your negotiations. The
development and production dollars being put to work at the hands of
a fairly small group of institutions and individuals is quite
extraordinary. In that environment, I think that it is particularly
important to make deals that fairly represent all of the relevant market
conditions and variables. Overleveraging a particular situation will
undoubtedly come back at you in ways that may be unforeseeable at
the time. The challenge for negotiators in making deals is to remain
fully informed of the changes in the market conditions and evolutions
in the business, so that the “fairness” of each situation can be
appropriately evaluated.
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Greg Slewett, Partner, Bloom Hergott Diemer Rosenthal
LaViolette Feldman Schenkman & Goodman, LLP
Leverage is power. It might not always seem like it, but you have
leverage in almost every negotiation, somewhere. You just have to
gather as much information as possible, think creatively about where
your leverage lies, and then use it without isolating your adversary or
overplaying your hand. Is she the only actor testing for this role? Is
that studio pushing generally to develop projects like the one your
client just wrote? Identifying and capitalizing on your leverage are the
keys to success in any negotiation.

Debbie Stasson, CEO, Media Strategies International
As a negotiator, I would advise the following:

Check your ego at the door. The deal is never about you, but
about your client.
Don’t become emotional. Remember, it’s only entertainment.
Always seek clarity about the best course for your clients and
their individual needs.
Gather as much information as possible—you never want to be
surprised by relevant information.
Anticipate where the right place is for the deal to close, as well
as your client’s parameters.
Trust your intuition.



Nicole Ungerman, Former Senior Vice President, Business and
Legal Affairs, United Paramount Network (UPN)
My first tip would be—stay out of the business. . . . But if you’re still
keen on working in Hollywood, my suggestion is that you do so with
integrity. Be someone who’s known for being true to her word; it’s the
only thing that’s completely within your control and that you can take
with you wherever you go. It makes dealmaking more enjoyable—and
looking in the mirror, too.

Amy Weiss, Talent Manager and Executive Vice President,
Business and Legal Affairs, Brillstein Entertainment Partners
As a negotiator, my biggest tip is to keep your adversary, as well as
your colleagues, informed of the progress (or lack thereof) of every
deal. People would rather have you call and tell them that you have no
information than not to hear from you at all. That way, they are
confident you are working on closing the deal, as opposed to thinking
the deal may have slipped through the cracks.



CHAPTER 2

The New Landscape

THE CHANGING LANDSCAPE
Over the last fifteen years, since this book was first published, the
landscape of the entertainment industry has changed dramatically. As
you’ve likely noticed, original scripted television has been increasingly
subjugated by unscripted and reality television programming, and shows
like American Idol, The Amazing Race, Survivor, Project Runway, Top Chef,
The Voice, and America’s Got Talent take up prime-time slots once reserved
for scripted shows. There has also been a growing number of speciality
channels focusing on niche unscripted content, such as Discovery, National
Geographic, Bravo, TLC, and HGTV. On the scripted side, once-over-
looked cable television networks such as USA, F/X, and AMC, along with
premium cable networks like Showtime and HBO, have attracted a loyal
fanbase as well as critical acclaim and status, and such scripted programs as
Mr. Robot, Fargo, Breaking Bad, Homeland, and Game of Thrones have
taken away attention from the broadcast networks at the various award
shows. In recent years, premium SVOD platforms such as Amazon, Netflix,
and Hulu have been “stealing the show” from everyone with award winners



such as The Handmaid’s Tale, Transparent, House of Cards, and The
Crown. These premium streaming companies have been pouring cash into
creating new, original, high-end content that some say is driving up the
prices in the marketplace for both rights and talent. In fact, it was recently
announced that Amazon is turning the popular film and novel series The
Lord of the Rings into a television series after reportedly paying an
estimated $250 million for the rights. At the same time, millennials are
cutting the cord and getting their content primarily from streaming services
on the internet (e.g., Netflix), including short-form content from platforms
such as YouTube and Twitch. Scripted shows are no longer being watched
when initially aired, as consumers (both millennials and Gen Xers) prefer to
watch when they want to, i.e., on demand. Apple, Google, YouTube Red,
and even Facebook are also actively investing in the creating of original
content.

Meanwhile, as ad dollars once targeted for networks are being directed
to a range of other media such as internet, mobile, and cable in an attempt
to try to catch the younger generation, networks look to secure more rights
so they can exploit these newer platforms. It has become evident that these
targeted viewers are spending less time watching TV or going to movie
theaters and more time on the internet (largely on social networking sites
like Facebook, Instagram, and YouTube), texting on their cell phones and
PDAs, and playing video games on their PCs (using apps such as Steam),
Wiis, Nintendo DSes, PlayStations, or Xboxes. Those watching TV are
increasingly using TiVo or other DVR technology to skip over commercials.
As a result, TV studios and networks are seeking alternative ways to
generate revenue, such as product placement and commercial tie-in deals,
and talent agencies are hiring agents who specialize in these deals. Social
media stars are becoming “celebrities,” such as Logan and Jake Paul and
YouTubers like PewDiePie and IISuperwomanII. As the Walt Disney Co.
well knows, licensing and merchandising can generate huge profits for



successful properties. In fact, Netflix has now started selling Stranger
Things merchandise, including branded versions of Monopoly and Clue
board games, mugs, T-shirts, and even Christmas sweaters. For subscriber-
based services like Netflix, these new sources of revenue can help alleviate
any concerns about subscriber revenue growth (or decline) and can also
drive profits for creators and talent who are concerned about seeing a back
end.

Strained union relations with the studios have further exacerbated the
situation. In late 2007, the Writers Guild of America went on a one-
hundred-day strike with issues such as DVD residuals, union jurisdiction
over animation and reality programming, and compensation for new media
at the forefront. With the writers on strike, the allure of reality television,
often considered unscripted, and traditionally nonunion productions
intensified. A possible SAG strike was a looming threat throughout late
2008 as SAG members grappled with many of these same issues.

Like advertisers, studios are also now promoting their product (e.g.,
their film and television productions) with a major focus on digital
marketing campaigns (including creating companion webisodes,
mobisodes, games, or apps) rather than just traditional print, TV, and radio
ads. In addition, studios and producers are now making original content
(both short form and long form) intended for initial exploitation via the
internet or mobile platforms. This raises many new issues for dealmakers,
including what rights to ask for in their agreements and how these rights
will be compensated. Other changes in landscape include the rapid growth
of branding and merchandising. Brands built around young stars such as
Miley Cyrus and the Jonas Brothers have become a successful model for
studios like Disney that everyone wants to replicate. These all-
encompassing deals provide greater exposure and permeation into both new
mediums and new demographics. Additionally, packaging a celebrity
personality in such a way creates strong brand recognition, which further



increases notoriety and sales. Celebrity product lines have become the
norm, as everyone from Jessica Simpson to Gwyneth Paltrow to Sarah
Jessica Parker to Drake, Kanye West, Kylie Jenner, and Oprah Winfrey has
a clothing line and/or another product to offer. Such deals, of course, also
spark a variety of new issues for negotiators.

Also of note is the migration of film talent (including top writers, hot
directors and star actors) to television and digital media as well as
alternative media like VR (Virtual Reality). Whereas the small screen was
once dismissed in preference to the big screen, actors such as Reese
Witherspoon and Amy Adams, film directors such as Jean-Marc Vallée,
Martin Scorsese, and David Fincher, and screenwriters like John Ridley are
now flocking to television following the success of such series as True
Detective, Homeland, and House of Cards.

Gender pay equality has also become a hot topic in Hollywood.
Notably, Emmy Rossum on the series Shameless and Robin Wright on
House of Cards both publicly fought for equal pay with their male costars.
Several other high-profile actresses such as Emma Stone and Jennifer
Lawrence have also been very vocal on the issue. Both New York and
California have toughened their equal-pay legislation requiring equal pay
for men and women doing the same work.

OBSERVATIONS AND INSIGHT FROM
INDUSTRY PLAYERS
Industry players are feeling the changes. The following quotes were
provided by top dealmakers in different areas of the business—reality, film,
digital, and television—when asked to address recent trends and the ways in
which dealmaking has adapted in recent years or will be forced to adapt
going forward.



Jonathan Anschell, Executive Vice President, Deputy General
Counsel, and Corporate Secretary, CBS Corporation
The business and legal landscape impacting dealmaking has changed
dramatically in recent years. Only a few years ago, online services
dedicated to the streaming of content were relatively new arrivals;
today, widespread exploitation on these platforms is a foregone
conclusion at the inception of projects and figures prominently in the
strategies of both sides to a transaction. As a result, provisions
governing such previously settled areas as talent exclusivity and
distribution windowing have come into flux. All of these
developments suggest that the old forms and templates may not be the
best fit for today’s transactions, which call for some new negotiating,
drafting, and thinking.

Karl R. Austen, Founding Partner, Jackoway Tyerman
Wertheimer Austen Mandelbaum Morris & Klein
(Karl represents many actors, writers, and directors in film and
television. His clients include: Seth MacFarlane, Simon Kinberg,
Eddie Redmayne, Jude Law, Jonah Hill, Kristen Wiig, Judi Dench, Kit
Harington, the Russo brothers, Matt Reeves, and Jill Soloway.)
Premium SVOD platforms like Amazon Studios have to confront a
changing deal-making environment as they ramp up their involvement
in the original television-programming business. With the success of
their initial original series, Bosch, and then Transparent, Amazon
realized that they needed to devise a formula to calculate participants’
back end on such shows and also their future original series. In the
past, Amazon’s back end was essentially meaningless. More
specifically, while Amazon provided a back end to its participants,



they had no intention of licensing the content to a third party (e.g., an
off-network sale) due to their subscription business model, and as a
result, participants could expect nothing on the shows by way of a
profit participation unless Amazon was prepared to pay advances
against such illusory back end. In an effort to address this issue in light
of the increasingly competitive business of original programming,
commencing in early 2017, Amazon came up with a new method of
calculating back end which they referred to as “Amazon Service
MAGR payment.” Such profit structure takes into account a number of
factors, such as the participant’s level of stature and whether the
particular show is a half hour or an hour, and then assigns a profit
value on a per-point basis for every season that the show is picked up,
commencing in the third season of the show. In this manner, Amazon
now actually pays its participants a real, meaningful back end based on
their stature and on a rational success rate for their original shows, not
due to a particular metric of ratings, ad share, or click-throughs.

Allison H. Binder, Partner, Stone, Genow, Smelkinson, Binder &
Christopher, LLP
There are new challenges in dealmaking in the digital world due to the
exponential growth of content producers whose business models
promise online distribution with significantly lower budgets than
Netflix, Amazon, Hulu, Apple, and Facebook. Despite the lower
budgets, these deals still require talent to grant content producers full
rights allowing for the exploitation of their material at any budget
level, across all media platforms (e.g., theatrical, SVOD, home video,
television) without any increases in fixed compensation or contingent
compensation associated with such exploitation, such as set-up



bonuses, credit bonuses, production bonuses and box office bonuses
(for theatrical projects), series sales bonuses, episodic creator royalties
(for television), and meaningfully defined profit participation for both,
unless those increases are specifically negotiated in the contract.

One particular challenge for new media projects, unlike for
traditional film and television, is the lack of certain guild-mandated
“gross up” payment protections for writers. For example, if a project
with a lower budget was initially intended for distribution via FVOD
(free video on demand), but such budget was subsequently increased
for release via SVOD, the compensation due to the writer would not be
automatically increased to meet a higher minimum guild-mandated
threshold. As such, to ensure that the writer is protected in these digital
deals, his or her agreement must expressly contain budget-
commensurate tiers of compensation tied to the different methods of
distribution, such as the following sample provision for a WGA-
governed writer’s agreement: “If the picture is initially released in a
medium not covered by the New Media Sideletter (e.g., theatrically, on
television, as a direct-to-video production), the minimum terms of the
applicable WGA agreement shall govern and writer’s compensation
for the purchase price and, if applicable, any writing services, shall
forthwith be increased as required.”

As the relationship between the entertainment industry and
technology continues to evolve, it is important to recognize the
limitations of current guild protections in the digital world and to
require additional contractual protections for talent rendering services
for new media projects, which were never before needed.



Juliana Carnessale, Senior Vice President Business Affairs,
NBCUniversal Cable Entertainment
It’s a sellers’ market out there! When linear networks compete for
talent and programming these days, they are faced with multiple other
buyers/bidders, higher talent costs, and skyrocketing production
budgets. With increased production spending of SVOD players like
Netflix, Amazon, and Hulu in the past two or three years on original
programming, the competition for talent and projects has increased
dramatically, as has the cost of programming, which is now regularly
$4 million to $5 million per episode, and more. Traditional linear
networks, like cable and broadcast nets, are racing to catch up with
their spending to compete with this new competitive world. Thus far,
the volume of programming has not been affected, and audiences are
winning by being able to view theatrical-quality programming on a
large scale, whether via linear network or SVOD platforms.

Additionally, as part of this competitive landscape, traditional
linear networks are being challenged by SVOD players substituting
traditional pilot production with development-to-series or straight-to-
series orders. Linear networks have produced pilots to better determine
if a project is good enough to proceed to series order. Not only does
this process provide a creative fail-safe if a project doesn’t translate
well from script to production, but it also cuts down on the financial
investment since pilots cost a fraction of a series order. Pilots,
therefore, permit networks to sample several projects before selecting
a smaller number to proceed to series. Additionally, while pilots can
cost one and a half to two times what a single episode costs (with pilot
costing $6 million to $10 million), committing to eight to ten episodes
per series without a pilot multiplies that investment (and risk) to $40
million to $50 million on a single series. But now, pilots are becoming
extraordinarily expensive, as well, thereby pushing creative executives



to question whether doing longer development (script, backup script,
bible, small writing staff) and then going to series isn’t a better
alternative.

Denise Cooper, Owner, Denise Cooper, Barrister & Solicitor;
General Counsel, Hollywood Suite Inc.
(Denise is currently engaged in private practice primarily for media,
entertainment, and technology clients.)
The intensity of competition faced by everybody in the film and
television business—from creators to distributors to broadcasters—is
unprecedented. Within the industry, a seemingly endless number of
television channels compete for the attention of viewers. Meanwhile,
audiences are migrating toward other forms of entertainment, such as
social media, video games, user-generated content, and short-form
content created solely for the internet and wireless devices. Those
within the industry who understand interactive media and exploit these
opportunities by rethinking the way content is produced, licensed, and
monetized will survive and prosper. The players who bury their heads
in the sand and cling to the old traditional models will compete for an
ever-diminishing pie.

Robert A. Darwell, Partner (Head of Entertainment, Technology
and Advertising Group), Sheppard, Mullin, Richter & Hampton
LLP
The rise of social media has been a double-edged sword. On one hand,
it accords some people outside the traditional entertainment sector with



an opportunity to self-generate fame and celebrity; on the other hand,
the proliferation of fake stories and bad press can instantly lead to the
demise of a career or business. Accordingly, it’s crucial for industry
players to be mindful of and account for social responsibility, optics,
and even a sense of morality while negotiating and drafting every
contract.

Nancy Derwin-Weiss, Vice President, Business and Legal Affairs,
Warner Bros. Pictures Worldwide Marketing
The growth of the internet and, in turn, the expansion of online and
mobile marketing campaigns for motion pictures and television shows
have fundamentally shifted the way in which entertainment deals are
made. [Many] of these evolving marketing efforts require talent
(actors, directors, and writers) involvement early and over extended
periods. Thus, talent agreements today need to contemplate these
expanded duties, as the weekend press junket that talent has come to
expect is only one piece of the “promotional” picture. Motion-picture
studios and television networks no longer confine their advertising to
television and traditional print media. A well-executed online
campaign builds product awareness early, harnessing fans that can
translate into big box office numbers and ratings. However, it is not
enough for a studio or network to simply launch a picture or show-
specific website, which consumers often perceive as being too
commercial, too promotional, and not as credible. In fact, most
marketing activity happens outside the confines of the studio or
network website in an effort to build product affinity in an increasingly
fragmented world. Directors blog from the set and send email updates,
actors perform in webisodes and participate in podcasts, talent



likenesses are used to create online trading cards, and contests elicit
user-generated “commercials,” all of which are distributed virally and
marketed on third-party social networking sites, where one can
become a “friend” of the picture or television show. Studios and
networks recruit fans to join online task forces where they can
participate in word-of-mouth campaigns in an effort to create the
perception of authenticity. Even advertising buys on third-party
websites regularly include such add-ons as sweepstakes and
advertorial content, which may feature live chats with the stars or
director. For studios and networks, this means ensuring that the talent
agreements require talent participation in these expanded and ever-
changing marketing and publicity efforts and often with limited talent-
approval rights (where content is developed and launched within very
tight time frames). Attorneys assisting the marketing and publicity
departments must also understand the nuances of the various laws and
regulations that govern online and mobile marketing, including the
Communication Decency Act, the Digital Millennium Copyright Act,
the Federal Can Spam Act, and the Federal Telephone Consumer
Protection Act, as well as self-regulatory guidelines such as those of
the Motion Picture Association of America, Children’s Advertising
Review Unit, Word of Mouth Marketing Association, and Mobile
Marketing Association, all of which impact the manner in which
companies conduct such campaigns.

Matthew Dysart, Senior Vice President, Business & Legal Affairs,
Mark Gordon Company
As technology and connectivity have dismantled the traditional
barriers to content production and distribution, mobile operators have



begun to follow tech peers like Facebook, Apple, and Google in
examining content as a growth opportunity. Although smartphones
consume an inordinate amount of our attention, subscriber penetration
is peaking, and carriers are racing to innovate with new bundled
products.

Video is projected to account for 80 percent of mobile traffic by
2021 (up from 60 percent today). Contrast this with softening demand
for linear broadcast and cable television. AT&T’s pending Time
Warner acquisition signals an intention to leverage the full spectrum of
its telecommunications arsenal—including mobile—to compete at the
highest quality end of the content spectrum, and to redefine the linear
television bundle with a multiplatform media experience with the
potential to engage AT&T customers with content on any digital
device.

A premium mobile video model presents a different set of creative
opportunities and pitfalls for dealmakers. Mobile platforms want long
license periods and international distribution and format rights in order
to justify their costs, but studios may be unwilling to commit valuable
high-end IP (internet protocol) to experimental mobile initiatives that
—assuming a “cost plus” production model that guarantees modest
profits up front in exchange for distribution rights, plus a speculative
share of advertising revenue—provide little incentive for the studio
and cannibalize long-form television opportunities. Premium creators
will likely prefer to take their chances in the long-form marketplace,
where the economic upside is presently far superior. Successful
execution of the premium model for mobile will depend on developing
formats specific for the mobile medium, for which there is no real
competition from SVOD or linear television buyers, or on developing
a model that treats a mobile series as a pilot for traditional television
and provides creators the flexibility to travel back to longer formats



while maintaining some ongoing financial participation for the mobile
operator. The complexity inherent in these negotiations likely means
that more vertical integration and a more mature business model is
required before high-end creators will trust their strongest IP to mobile
initiatives. In the meantime, mobile operators will emulate their tech-
platform peers in gradually proving out the model with more creatively
modest projects, until mobile becomes the go-to destination for
advertisers and creators alike.

Whether or not visions of “HBO for mobile” materialize, mobile
operators are well on their way to converting the smartphone into the
twenty-first century’s most valuable audiovisual “real estate,” and in
so doing they will fundamentally reshape the economics of attracting
and monetizing attention and of the business of television as we know
it today.

Joel Englestein, Senior Director, Business Affairs & Content
Strategy, NBCUniversal Digital Enterprises, Seeso
The ever-accelerating advancement of media technologies has had a
profound impact on consumer behavior and has led to dramatic shifts
in the business models being pursued by entertainment companies
large and small. The prevalence of internet-delivered video has given
rise to platforms not subject to the same geographic, technological, or
temporal restrictions as their traditional TV counterparts, not only
giving them a leg up in terms of customer satisfaction and reach, but
also resulting in several downstream consequences for content
negotiators. For example, consider the untethering of content rollouts
from the seasonal calendar employed by TV networks, which,
combined with the ability to premiere all episodes of a series



simultaneously, has generally resulted in reduced episode orders and
longer option periods, which in turn has led to less restrictive
exclusivity commitments for talent. Relatedly, as networks and
platforms seek to leverage the often sizable built-in audiences for
native digital talent such as podcasters, vloggers, and social media
influencers, talent marketing and promotion commitments have
become central elements of many talent deals and major points of
negotiation. Even the definitions for industry terms of art like
“platform” and “bundling” are now moving targets that get revisited on
a regular basis in negotiations to ensure that agreements not only align
with the contemplated exhibition, but also sufficiently address any not-
yet-considered exploitation.

In the SVOD space specifically, exclusive original programming
has become a fundamental component of the content strategy for both
established players and new entrants as they seek to differentiate
themselves in an increasingly crowded market. This trend coincides
with the international expansion of many of these platforms that are
now generally seeking worldwide distribution rights. As a result, it is
fairly common for a series to be produced solely for distribution on a
single digital platform with no downstream windowing or carving up
of territories. Under these circumstances (and absent any merchandise
or other ancillary exploitation), it is often difficult for back-end
participants to see any additional revenues beyond their up-front fees.
Some businesses have responded by guaranteeing would-be profit
participants amounts in excess of their quotes, thereby replacing the
risk inherent in contingent compensation arrangements; however,
recently many talent representatives, studios, and production
companies have started to react adversely to these arrangements and
are steering projects to opportunities that allow for additional upside
potential. Similarly, AVOD platforms have been employing “bonus”



payments tied to viewership metrics in order to incentivize top talent to
create exclusive short-form content on a relatively small budget. Of
course, this requires that the platforms share those metrics with their
content partners, something that many platforms are loath to do.

Those tasked with structuring content agreements in this rapidly
changing landscape need to not only stay abreast of the latest
developments, but also exercise their creativity. As the market for
premium content becomes more competitive, success will often hinge
on one’s ability to strike deals thoughtfully designed and uniquely
tailored for each party and project.

Veronica Gentilli, COO, Mark Gordon Company
As noted by Matthew Dysart above, mobile carriers are aggressively
accumulating original content (e.g., both AT&T and Verizon are
making large investments in content creation). As both coverage and
device availability no longer constitute a point of differentiation for
potential customers, the digital providers will start using original
exclusive content as a way to attract subscribers and avoid a pricing
race to the bottom. Our creative colleagues or clients will likely
embrace the opportunity to create a new kind of storytelling in a fresh
format.

However, if dealmaking seemed hard when first dealing with
Amazon, Netflix, and other similar digital outfits given our relative
lack of information on how these series will eventually be monetized,
the “made for mobile” deals will prove even more challenging. None
of us really knows what the ultimate value of these shows will be and
what they will demand in the market. More fundamentally, we have no
idea what constitutes success in this space, so we have no way of



knowing how to negotiate back-end participations for the talent
involved.

In a linear sale, the interests of the studio and the profit participants
are at least aligned: there is some shared understanding of what
constitutes a successful series (e.g., ratings). But when success for the
buyer will be measured exclusively by whether the buyer believes a
particular show drives phone subscriptions, there is very little to go on
to understand the real value of your content. The mobile carriers will
insist on maintaining strict confidentiality over sharing any of that
data, and production entities will not participate in the real value of
their product, i.e, the higher price or number of phone subscriptions.
To complicate matters further, the license fees and budgets for this
short-form content will probably not sustain large up-front fees or
buyouts of the kind that Netflix has been giving to talent. So what kind
of deals should we recommend for colleagues and clients?

The risk of inadvertently undervaluing or missing entirely an
important deal term is coming our way as the mobile telephone
companies begin their huge spend on content. If the Trump
administration is successful in killing the net-neutrality rules, then the
mobile carriers may favor the quality of their content over that of their
competitors. This will in turn weaken the competition for content,
which will further increase the mobile carriers’ leverage in
dealmaking. The possibility for error is great, the facts difficult to sort
out, and the financial upside hard to evaluate: Proceed with caution!

David Goldman, Executive Vice President of Business Affairs &
Strategy, Paramount Television



In an environment with almost 450 shows in production, it’s critical to
be seen as a talent-friendly studio, a place that knows how to adapt to
the shifting marketplace. The days when a business affairs executive
can just say to a talent agent, “This is the studio’s policy, and we don’t
change it” are over. The deals in the TV business are evolving so
quickly that when we refer to how things were done in the “old days,”
we mean only two or three years ago. For example, the industry was
accustomed to almost every series regular actor having a six-year deal.
Those are becoming increasingly rare, especially with the proliferation
of limited series. We just finished production on a series with two
major movie stars, and they both had one-year deals. We actually had
to create a new contract format for them because the commercial
exclusivity, network exclusivity, actor approvals, and term were so
different from other deals and didn’t apply. On single-season deals, it’s
much harder for a network to get exclusivity over A-plus actors. So
you may see the same actor on an ABC series and a Hulu series
contemporaneously. This was unthinkable a few years ago. It’s an
exciting time to be in the business because we are inventing new
models every day. Peak TV is here to stay.

Michael Grizzi, Executive Vice President, Legal, Paramount
Pictures Corporation
In addition to the large variety of requests from high-level actors, we
are now receiving requests at the major studios that were unthinkable a
decade ago. For example, in certain very high-level actor deals, we are
now being asked to provide publicity material from a picture for use
on an actor’s personal website, or to agree to provide links to the
actor’s personal website from the official website of the film, or to



agree to make advertising buys on websites owned by actors. I’ve even
been asked to agree that an actor can film his own behind-the-scenes
footage during principal photography of a picture, for the actor to edit
and post on his personal website as part of a blog of the actor’s daily
activities. Such requests add additional levels of complexity to already
complicated high-level actor agreements. For instance, a studio often
strictly controls where publicity material such as the key art of the
picture would be seen over time in order to maximize the publicity
impact by using certain high-profile media outlets at certain times so
as to reach specific market segments. Therefore, use of publicity
material from a film on an actor’s own website can blur and
complicate efforts to promote a film effectively. In addition, attempts
by actors to record their own behind-the-scenes footage raise
additional clearance issues with respect to third-party intellectual
property that might be caught on camera, as well as the need to get the
approval of other high-level actors who might be caught on camera in
such footage. For all those reasons, studios are unable to agree to such
requests, although that doesn’t stop actor representatives.

Daniel Grover, Television Business Affairs, Creative Artists
Agency
In this era where the evolution of internet, wireless, and electronic
gaming media is having a profound impact on the motion-picture and
television media, one of the big challenges facing those who negotiate
deals for film and TV talent is how to limit the studios’ and networks’
expanding appetite for talent’s services beyond the traditional scope,
often for little or no additional compensation. An actor’s on-camera
services for the project itself, along with the customary additional



publicity and promotion services, are no longer enough. The studios
and networks are attempting to expand the scope of required services
to include on-camera and audio work for internet, wireless, and video-
game projects related to the movie or series, “extended content” for
VOD and home video, and still-photo shoots for everything from
computer wallpapers to internet promotions. Writers, directors, and
producers are being asked to render extended services to execute many
of these same ancillary projects, again for nominal or no additional
compensation. Talent representatives have had to fight to make sure
talent is compensated fairly for these additional services and also
allowed to participate in the additional revenues generated by their
work in emerging ancillary areas. And as these services are often
expected outside production periods, we have had to fight to make sure
they are subject to the artist’s professional availability. And while we
have to work to protect our clients’ interests, we have to be realistic
that there isn’t a lot of money generated from these ancillary projects
at this point, and we have to be flexible in making deals for these
services. We have to be careful not to set precedents that can leave our
clients without a fair share when these revenue streams grow. And yet
we have to be more open-minded and forward-thinking than ever
before.

Aron Levitz, Head of Wattpad Studios at Wattpad
We’ve entered an era of TV abundance. More shows, more streaming
services, more formats, and more money. At the same time, there are
also more failures and more cancellations.

Despite the pace of growth and opportunity in the current system,
success rates haven’t followed suit. To increase success and see more



bets pay off, the industry needs to embrace the true currency that will
define the future of TV: audience.

We are past the days when it made sense to spend millions of
dollars on a sizzle reel and then test on small samples of people.
Brilliant stories from new voices with active audiences are already out
there. At this very moment, emerging voices are building huge
fandoms, and we can verify that growth with data.

We’re not talking about books that people read decades ago. We’re
talking about audiences that at this very moment are interacting with,
sharing, and helping grow massive story-universes that need to be
adapted to screens of all shapes and sizes because built-in audiences
will flock to them.

The entertainment industry needs to adapt the development and
production process to better leverage these audiences. The tried-and-
true method of using your gut will inevitably result in the same low
batting average and the same number of cancelled shows. True success
will come to those development executives who choose to find stories
that already have massive audiences and to understand what the
audiences love about their universe. Learn to understand the data, and
you will live to see Season 2.

This “fan economy” will drive the real evolution of entertainment,
an economy where built-in audience determines the worth of IP, and
smart executives learn to embrace the data.

We’ve seen this play out in recent pop-culture phenomena like 50
Shades of Grey. E. L. James amassed a massive fan base online; the
product became a massively popular book series and a blockbuster
film trilogy. Similarly, Anna Todd’s Wattpad story After reached one
billion reads on Wattpad, creating a massive global community of fans,
generating a multibook publishing deal and film rights licensed to
Paramount. When opening day comes for the After film, that same



community of fans will drive buzz and box office in the same way they
drove the novel to the New York Times bestseller list. The audiences
are there, and the industry needs to invest in this new economy.

Cheryl Lynch, Senior Vice President, Business Affairs, Sony
Pictures Television, International Productions
Over the past fifteen years, the concept of a format has gone from a
little-known idea to a major entertainment revenue driver. Unscripted-
formats sales took off first and became quickly importable and
exportable with hits such as Survivor, Pop Idol (a.k.a. American Idol),
Who Wants to Be a Millionaire, Amazing Race, and Shark
Tank/Dragons’ Den crossing to and from countries worldwide with
great success.

However, in the past five years, the licensing of scripted formats
has increased tremendously with hits such as Homeland (based on an
Israeli format), The Office (based on a UK format), and The Good
Doctor (based on a Korean format) in the United States. Outside the
United States, the scripted-format trend has similarly increased, and a
new marketplace is blossoming.

Because of this format-globalization wave, format deals have
become more complex with issues such as holdbacks on original or
other versions and the length of exclusivity on the format
rights/reversion of format rights to the original rightsholder becoming
major negotiation points. US networks and studios are accustomed to
controlling all underlying rights once they produce a series, but the
very nature of a format precludes this. I’ve watched the US network
and studio business affairs executives struggle to adapt to the concept,
but as the years pass, the deals seem to have become a bit less



controversial with US networks and studios accepting that total
control/exclusivity isn’t possible. I believe this comes from the fact
that other versions of formats have been broadcast in the United States
while the US version of the format was also broadcast with little
impact to the US network’s ratings. And with the advent of
SVOD/AVOD players, it becomes even more difficult to control the
exclusivity of other versions of the format into the United States.

Furthermore, with the advent of the SVOD players, the distribution
of any series sold to a global SVOD player is virtually nonexistent, and
although the SVOD deals are lucrative, the producers/studios are
required to effectively take all their profit up front and have lost the
ability to capitalize on the upside of distribution until much further
down the line, ultimately resulting in lower overall profits if the series
is a monster hit. This also impacts talent contingent-compensation
negotiations, as studios still want to utilize modified adjusted gross or
net definitions, and talent expect a different type of definition with
little to no distribution fees, overhead charges, and costs. However,
talent who make deals directly with the SVOD players are quickly
learning that partnering with a studio will ultimately give them a larger
piece of the profit, as some SVOD players are adapting the US
network/studio approach of imputed license fees and the like when
calculating the back-end definitions on those direct deals. It’s ironic
that the old US network terms are being utilized by the new digital
SVOD players.

Tina Perry, Executive Vice President, Business and Legal Affairs,
OWN



Many point to the March 2011 Netflix announcement of its foray into
original programming with House of Cards as the beginning of
premium programming existing outside of the cable-TV universe.
Since then, the floodgates have opened wide with distributors as
diverse as Amazon, Hulu, YouTube Red, go90, Mitú, Facebook, and
even Apple entering the original-content marketplace—all while,
however, traditional cable networks such as HBO, Showtime, Starz,
FX, AMC, TNT, USA, and OWN have placed bigger financial bets on
premium, original content in order to retain their industry foothold
and/or plant their flag as a premium cable distributor.

As in any industry, with more buyers, there is a greater opportunity
for sellers. With that, we are squarely in a seller’s market for original
content. Whether an agency-packaged series or a film festival indie
darling, with more buyers in the marketplace there is the ability for
sellers to drive purchase and licensing prices higher. It is not
uncommon for a bidding war to arise between not only traditional
cable network buyers, but also established and upstart digital
distributors—not that content bidding wars are new, but with new
players come new rules.

And rule number one seems to be that there simply are no rules. Or
better yet, that “old Hollywood” deal-spending mores are out the door
and all bets are off when it comes to landing the premium content that
your consumers may want. All one has to do is take a look at
premium-content budgets of key distributors to see that recent years
have generated an influx of cash to spend on original content. For
traditional, premium distribution stalwarts (HBO, Showtime, etc.),
billion-dollar spending is not out of the ordinary as content expenses
are balanced by affiliate fees. However, in a world where consumers
are increasing cutting the cord to go over-the-top (OTT) and MVPDs
are losing subscribers, these long-standing affiliate dollars are not what



they used to be. In order to aggressively court new audiences and
compete with digital players who are comfortable spending on content
now with the goal of making revenue sometime in the future, this can
be a challenge for established cable distributors.

No one knows how long this trend will continue, but what we do
know is that right now is one of the greatest periods ever to sell
content. Multiple cable and digital content buyers are willing to spend
top dollar for content for their consumers—or to simply keep their
competitors from distributing Hollywood’s next big hit.

Jeffrey Schneider, Executive Vice President, Business & Legal
Affairs, National Geographic Partners & Lecturer in Law,
Georgetown Law School
Viewers of television and online video have never had more influence
over the ways that product is distributed than they do now. As a result,
old revenue models—long kept alive by a combination of industry
practice and regulation—are breaking down. For example, we are
starting to see the erosion of the once-dominant cable-television model
and the MVPD system, as well as realizing fewer back-end
opportunities for shows that are not runaway hits. For years,
broadcasters and cable programmers were in the wholesale business—
selling their wares to the cable/satellite providers and advertisers (and
later to distributors in the aftermarket). Now we find ourselves in the
retail business, trying to determine whether we are going to sell
directly to the consumer. At the very least, we are headed toward a
world with “skinnier” cable subscription bundles and fewer channels.
At the extreme end of this evolution, we could find ourselves in a
totally à la carte world where only the biggest programming brands



survive and everything is “over-the-top” directly to the consumer. For
example, where rights used to break into relatively straightforward
categories (e.g., linear TV, DVD, free streaming, SVOD) and windows
had a knowable progression, that is no longer the case. We find
ourselves negotiating and drafting contracts based on bespoke
definitions of platform, temporal model, and distribution platform
rather than using standard acronyms or terminology. Similarly, talent
representatives are increasingly concerned that back end (as it has
traditionally been defined and priced) is going away, and they are
looking for new ways to share in success, such as milestone bonuses,
separate pots, and increased front-end salaries. On the production side,
we are starting to realize that there are great opportunities in short-
form video, particularly in the VR and AR space, but we are still
struggling to find the revenue model to support such a business, as the
challenges of online ad-supported content are still huge. However this
eventually shakes out, the next breed of entertainment lawyers will
have to face questions ranging from how to adequately compensate
back-end participants in a world of lost ancillary opportunities, to
online privacy concerns, to navigating consumer-protection laws that
previously had never been on our radar. I find it exciting and
challenging at the same time.

Russell Schwartz, Senior Vice President and Head, Original
Programming Business & Legal Affairs, Starz
Dealmaking has become more challenging because we’re in a
transitional period. The old order has been evolving (some would say
collapsing) for some time now, but there isn’t yet a clear stable new
order. As a result, you’re continually trying to imagine what the future



will bring. You’re less worried whether the deals you make will work
now and more worried whether they will work in a year or five years.
You’re constantly having to reevaluate the rights bundles you get, not
only with respect to underlying works, but also from talent. For
example, before digital services were carrying entire networks’
programming, our network insisted that the “network rights” that we
got from studios gave us the right to put the original series we were
licensing from those studios onto any digital platform that carried the
substance of our service (whether in linear or digital). Since we were
not paying extra for that (for us, OTT services are simply another
MVPD), there were studios that would not license the original series to
us—but had we not insisted on that, we would have the original series
on our network that we could not include when someone subscribes to
our service through, say, Amazon. Another area that is changing is
exclusivity for actors. The traditional requirements of exclusivity come
from the days of three broadcast networks with no cable (at least no
scripted original programming). An actor would get twenty-two
episodes per season and would work seven to nine months a year,
made enough money, and had too little time to do more than a TV
movie or feature film between seasons. Today, most original series are
thirteen episodes per season and in many cases eight to ten episodes.
The economic pressure on actors is putting more strain on the old
exclusivity model, and it’s just a matter of time before more networks
allow actors to take recurring or even regular roles on other series in
second position. In that respect, US television is moving closer to the
British model, where actors (and writers and producers) make a living
by doing multiple projects each year.



Shelley E. Reid, Head, Corporate Strategy and Business Affairs
North American, Green Pavilion Limited (Formerly Executive
Vice President, Business and Legal Affairs, MGM Television)
The ever-changing landscape of entertainment practice demands that
dealmakers adapt to these ongoing changes and, if possible, get ahead
of the curve. There are many new ways of doing business in both
television and film in terms of new business models, financing
structures, cost-plus deals, etc. Streaming television is here to stay, and
that means that every transaction, large or small, film or television,
requires a new perspective and a new set of considerations. Today’s
dealmaker, regardless of who he or she represents, must be aware of
the multitude of issues to be considered. With the added explosion of
user-generated content, social networking, interactive television, and
all other new and to-be-formed methods of communication and
exploitation, the dealmaker must know how to navigate and protect his
or her client in all areas. Every studio in Hollywood is involved in
some manner with the new media component of its programming. This
means that from production to marketing, the dealmaker must
understand the commercial marketplace, which includes addressing
issues like myriad ancillary rights; sponsorship and product
integration; revenues; impression guarantees; usage patterns; collective
bargaining issues; branding; nontraditional platforms such as online
distribution, mobile, and video games; streaming versus downloadable
media; the internet; and revenue sharing.

Hans Schiff, Agent, Creative Artists Agency
In relation to the world of nonscripted television, the dealmaking
environment has grown more and more difficult for the creators and



producers of content. Slowly, and I would say since about 2000, the
broadcast networks have gained considerable sophistication in their
dealmaking. They have come to realize that the rights available to
exploit format and ancillary revenue are the key components of how
they can add value on top of the initial broadcast. These revenues have
contributed to addressing the downside of nonscripted television’s
intrinsic nonrepeatability. What unfortunately happens, however, is
that the focus of the vertically integrated networks is on their film and
drama properties, and they fail to maximize this revenue, to the
detriment of themselves and the content creators. In the cable universe,
the distribution and ancillary rights have consistently been hoarded by
the networks. Ironically, those networks pay less money in license fees
and demand a greater portion of the available rights in return. In fact,
the term “license fee” hardly applies given that most of these networks
seek to make deals on a “for hire” basis. If one compares the deals
made here in the United States to those overseas, they suggest that
overseas producers and creators of content are much more highly
valued and are able to retain a far greater control and proportion of the
available rights. Various strategies can be employed to retain the
largest portfolio of rights possible on behalf of producers/content
creators, including delivering ideas in as much of a “turnkey” manner
as possible with thorough development and casting in place, as well as
a production company that has a proven track record before the idea is
exposed to the prospective network. Additionally, producers and
content creators with sufficient relationships can seek to sell ideas
overseas before they sell to a US buyer. This allows them to reserve
rights on the basis that the property has been tried and tested in another
market and is therefore a “format.” Regardless of the marketplace,
leverage, in the form of multiple offers, is the only surefire way to
achieve a high-value deal.



Bradley S. Small, Partner, Rosenfeld, Meyer & Susman LLP
Nonscripted television is the reality of television today. Nearly 70
percent of the airing television programs via network, cable, or digital
are made up of variety, competition, noncompetition, news, game, and
sports shows (not all of which are considered reality shows).
Dealmaking in reality television, often termed “nonscripted television”
even though it’s one type of nonscripted television programming, is no
longer the “Wild Wild West” it was termed ten or so years ago.
American Ninja Warrior, Bar Rescue, I Can Make You A Supermodel,
Master Chef, America’s Got Talent, Real Housewives, Big Brother, The
Bachelor, The Amazing Race, Iron Chef, Project Runway, Family
Feud, and The Voice are just a few of the many nonscripted programs
on television today, whether they be network, cable, or digital shows.
The stars and hosts, as well as the executive producers, of nonscripted
shows are now able to command fees equal to, and in some cases in
excess of, their counterparts on scripted shows—Dr. Phil, Judge Judy,
Steve Harvey, Heidi Klum, John Taffer, Ryan Seacrest, and Gordon
Ramsay, to name a few. As Lou Dobbs of CNN explained when
speaking about the new homeland security reality show, if you can
produce a nonscripted show for around less than $500,000 per episode
and have people watch, while a scripted show averages about $2
million to $3 million per episode to produce, nonscripted television is
here to stay and become even more prominent in the television
business.

Mark Temple, Owner, Law Offices of Mark S. Temple



It is a very exciting time to practice entertainment law and to negotiate
and document deals in the ever-changing landscape of features,
television, and new media.

For the most part, gone are the days in nonscripted reality
television when a creator/production company could retain foreign or
other ancillary rights even though they would be responsible for
overages. There are strategies to sell ideas and sizzle reels in the major
foreign territories before approaching a US buyer so that you can
retain format or foreign rights, but that avenue is generally open only
to the larger, more established players. For the younger generation that
wishes to create reality programming, the landscape is much more
challenging, as the networks want all rights.

We represent a prolific writer/director who produces and finances
his own films and television productions and is now engaging young
digital online social media “influencers” for his projects, as they add
value to the marketing of the theatrical films by tweeting and postings
on their own social media pages and outlets. These young social media
stars have their own passionate followers. The deal-making process
has changed and is evolving for these young digital online stars. Their
representatives want bonuses for tweeting and postings, whereas the
company’s position is that that is now standard for all television and
film projects and that there should be no additional compensation for
these promotional activities. Yet, there needs to be a balance because
there can be a tangible positive financial impact at the box office due
to the attendance of some of their fan base. The challenge is to
structure a deal where the company’s downside is protected and
reward these social media stars with some meaningful contingent
compensation. On the other hand, for actors who are not predisposed
to have a high-profile online presence, the pressure for them to
promote, tweet, and have an active online presence has not only



dramatically increased, but also has required them to take on these
responsibilities at night and on weekends, giving them less downtime
to recharge. In the feature-film context, this becomes challenging as
well, as there is a conflict on social media in which the talent wants to
discuss his or her career and projects, whereas the studio wants to
control advertising and promotion and to restrict the talent’s actions
online. In addition, with the rise of ten and thirteen episodes per series,
talent representatives exert pressure to loosen up the exclusivity
provisions on those deals, since the talent would potentially make
substantially less money than on network shows. However, due to the
increase in the number of original scripted series, more and more
actors are working in today’s marketplace. For creators of scripted
content in this environment, many companies have tried to impose a
tier system of compensation based upon budgets but fail to include
some other financial incentives that have arisen due to the proliferation
of foreign buyers and the myriad ways to exploit the creator’s content.
The content-creator deals now have more moving parts than before,
and the challenge is still to get a meaningful back-end definition, as
there are more revenue streams for the companies to recoup their
investment.

In the indie feature-film world, there are now pressures to accord
incentives to talent as to contingent compensation vis-à-vis not only
domestic box office gross, but also worldwide box office gross and to
get set-up or other type bonuses if an indie project gets set up with or
sold to Netflix, Amazon, HBO, Showtime, or Starz.

David Tochterman, CEO, Canvas Media Studios, and Emmy-
Nominated Producer for Series Vanity and Executive with a



Record of Launching Award-Winning Television and Digital
Properties
One of the biggest sea changes in the digital industry has been the
rapid acceleration to subscription models. As premium content moves
behind paywalls, there is a demand by many platforms to control not
only windowing, but also distribution rights via a “cost plus” model. In
a cost plus deal, the studio is guaranteed healthy fees on top of the
budget in exchange for giving up control and distribution. If your
model is to share equity with the creators or stars of your projects, this
can be a real challenge. Additionally, it’s vital for a studio to ensure it
is participating fully in all revenue streams as well as controlling
underlying IP for future exploitation.

Previous ad-supported platforms and business models were unable
to sustain original production, but I expect a new ad-supported model
may emerge to support premium content at scale as budgets and
quality continue to increase.

Marci Wiseman, Copresident, Blumhouse Television
In the past few years, we’ve seen a resurrection of a type of television
series that many thought had died along with shoulder pads in the
1980s—the miniseries. In its new, rebranded form, “limited series,”
like True Detective, The Night Manager, and Big Little Lies, have
captivated audiences, garnered critical acclaim, and become a vehicle
for movie stars to “do TV.” And now it seems everyone—
programmers, writers, directors, actors, studios—wants to be a part of
high-end premium limited series. Some of the reasons for the
enthusiasm are easily understandable: limited-series budgets are robust
(a single episode can cost in excess of $8 million); the storytelling can



be provocative, ground-breaking, layered, and innovative; and the time
commitment by all involved is a mere fraction of that required for a
traditional, continuing television series. However, while limited series
can yield high rewards in terms of ratings and acclaim, they carry
significant risk as well, which can vary wildly depending on the form
of distribution (network vs. streaming vs. pay cable) and the business
relationships in place for each limited series. Series that leave open the
potential of future seasons, even if new actors, characters, or settings
are employed in subsequent seasons, present the best opportunity for
building a successful business out of a limited series because the
studio/owner can leverage ancillary sales over multiple seasons and the
programmer/network can leverage advertiser or subscriber interest
from one season to the next. As a result, creative dealmaking can be
key to transforming a seemingly one-off program into a sustainable
franchise. FX’s Fargo is a terrific example of that model;
notwithstanding the unconventional storytelling where each season has
a different story, setting, and cast, Fargo has evolved into a meaningful
and reliable television-series brand.

David Zitzerman, Partner, Head of the Entertainment Group,
Goodmans LLP
The distribution and consumption of filmed entertainment has changed
considerably in recent years, and dealmaking has had to adapt and
evolve to properly address the new environment. With the advent of
new technology and the rising importance of the internet in our daily
lives, traditional film and television audiences have shifted to popular
OTT SVOD services such as Netflix, CraveTV, and Amazon Prime.
Young consumers prefer to view entertainment content on their own



time schedules and via their own preferred devices. Binge-watching
content has become popular. Online “YouTube stars” have millions of
followers and earn significant compensation. Feature films and TV
programs routinely compete for attention with video games, virtual
reality experiences, user-generated content, and social media
personalities. The digital distribution of entertainment has experienced
exponential growth. Advertising dollars that only a few years ago were
exclusively devoted to film and TV are being redeployed to digital
media such as Facebook and Google. Movie theaters have turned into
high-end restaurants that feature music concerts, operas, and gamers in
addition to exhibiting films. In this rapidly shifting environment, more
than ever the dealmaker must focus carefully on every potential source
of financing and consider every possible avenue of exploitation to craft
the optimal strategy to maximize the commercial returns of an
entertainment property. It also helps to have a good lawyer.



CHAPTER 3

Rights and Acquisitions
Agreements

Producers and studios will often identify an existing literary property (such
as a completed screenplay, book, video game, short story, stage play, or
magazine article) that they hope to turn into a movie, television series, or
digital production. Rather than purchasing the property outright (and paying
a hefty purchase price), such buyer will, in many cases, acquire an option
on the property (for a fraction of the purchase cost). An option, in this
context, refers to the exclusive, irrevocable right to purchase a literary
property or certain specified rights in and to a literary property (such as the
film and television or internet rights) at a set price within a prescribed
period. During the term of the option, no one else may acquire the rights to
the property. Thus, an option enables the producer or studio to exclusively
control the property for a limited time, during which they can undertake
development and financing activities with respect to the property without
having to incur the full expense of the purchase price. That way, the
producer or studio can reduce its up-front risk and develop more properties



than it would otherwise be able to if required to purchase every property
outright.

In fact, not only producers but also directors and actors have been
known to option literary properties that they discover, with the intention of
producing, directing, and/or starring in a production based thereon. In most
cases, the owner of the property (usually the writer) would prefer to have
her property purchased outright rather than optioned so that she will receive
a greater payment up front. However, only highly competitive properties,
such as spec scripts involved in bidding wars or bestselling novels, are
likely to be purchased outright, since the writer will, in such cases, have the
leverage to require a purchase. At times, the producer or studio may engage
in an outright purchase if there is reasonable certainty the project may be
produced, the purchase price is not excessive, and/or no further option
extensions are available. Studios or producers may also option format
rights to foreign programs as the basis for a new television series, such as
The Office (based on a British format) or Homeland (based on an Israeli
format). These foreign-format deals will be discussed further at the end of
this chapter.

THE OPTION/PURCHASE DEAL
Option Fee
The first deal point to be negotiated is the option fee, the only sum of
money the owner is guaranteed to receive (unless, of course, the owner also
renders some kind of paid services during the option period, such as
writing). If the option period expires unexercised, the owner will retain not
only the rights to the property, but the option payment(s), as well. There is
no standard amount for an option fee, as it is subject to negotiation between
the parties. Customarily, the option fee will be in the vicinity of 10 percent
of the purchase price. In some cases, the writer may be willing to grant the
purchaser an option for free. Technically, in such cases, the writer will grant
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the producer an option in exchange for the producer’s efforts in “setting up
the project” (such as securing financing, attaching bankable talent, and
further developing the property) and “other good and valuable
consideration.” For any agreement to be technically valid under contract
law, both sides must give some form of consideration (i.e., something of
value, whether monetary or otherwise) to the other. Thus, some “free”
option agreements may specify a nominal option fee of $1. Free options are
commonly granted to independent producers or to “friends” of the owner,
who may be passionate about the project but may not have the resources of
a major studio or production company. Other times, a free option may be
granted if the owner finds no other takers interested in the property. Free
options are rarely granted with respect to studio deals, where option fees
can range from $5,000 to as much as $250,000 for a twelve- to eighteen-
month option. Generally, the amount of the option fee (as well as the
purchase price) will be affected by the following factors:

The demand for the property (for example, are other studios vying for
the property?).
The “heat” on the writer (for example, is he or she a best-selling
author or award-winning playwright?).
The relationship of the owner and purchaser (for example, do they
have a preexisting relationship?).
The resources of the purchaser (for example, is the purchaser a major
studio or an independent producer?).
The length of the option period granted (generally, the lower the fee,
the shorter the option).
The type of project involved (for example, option fees for smaller
digital projects will be lower than those for television projects).
Option fees for television projects were traditionally lower than those
for feature-length motion pictures; however, in recent years, with the
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growth of new platforms and competition for “hot” properties, that
has started to change, with television option fees increasing.
Whether the writer of a spec script is a member of the WGA. For
spec scripts purchased from WGA writers, the option fee must be not
less than WGA minimum, which is 10 percent of the applicable scale
amount.

Option Period
An option period is the period during which the purchaser may exercise the
option (and purchase the property) or forfeit his rights to do so, unless he
has negotiated for the right to extend the option period. The length of the
option period is subject to negotiation and may range from three months to
two years or longer. Most commonly, the option period is twelve to
eighteen months. In many cases, the option period for a “free option” will
be shorter (three to nine months), since the property is being taken off the
market for little or no financial consideration. It is in the producer’s interest
to have as long an option period as possible, so that the producer will have
more time to secure financing and undertake development activities to
assess the viability of the project. Conversely, the owner of property (in
most cases, the writer) will want as short an option period as possible, so
that the producer will be required to make a quick decision as to whether
the property will be produced (and to pay the purchase price!). If the option
is not exercised, rights in and to the property will remain with the owner,
and the owner can then try to find another buyer.

Option Extensions
In many cases, the owner will grant the purchaser the right to extend the
“Initial Option Period” for one or more additional period(s) (usually
referred to as the “Extended Option Period” or “First Extended Option
Period,” “Second Extended Option Period,” and so forth, as may be
applicable) upon payment of an additional fee on or before the expiration of
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the preceding option period. Such extensions allow the purchaser to
continue to retain the exclusive right to buy the property without having to
exercise the option (preferably until the purchaser is certain the project will
be produced). In some instances, the purchaser will be given more than one
right of extension. Consider the following example:

Joe Producer options Jane’s script for $1,000 for eighteen months.
Jane gives Joe the right to extend the option for an additional twelve
months by paying Jane an additional $1,500 before the initial option
period expires.
Jane gives Joe a further right to extend the extended option period for
twelve more months by payment of an additional $1,500 on or before
the extended option period expires.

In some cases, the owner will only allow the right to extend if certain
conditions are met. For example, the owner may require language stating
that the option period may be extended “only if the project is in active
development” (e.g., the screenplay for a film is being written or talent has
been given a pay-or-play offer), or, in the case of television projects, an
extension may be conditioned on having a broadcaster or other platform on
board.

Applicability of Option Fee against Purchase Price
Another point of negotiation is whether or not the option payment(s) will be
applicable against (i.e., be deemed an advance against) the purchase price
should the option be exercised. In most cases, the producer will require that
at least the initial option fee be applicable against the purchase price. For
example, if the initial option fee is $10,000 and the purchase price is
$100,000, the producer will only owe an additional $90,000 upon
purchasing the property. If one or more extended option periods are granted,
it is customary that the fees paid for those extensions will not be applied to



reduce the purchase price. The rationale is that the initial payment was
considered “an advance” against the purchase price. However, if the
producer wants to continue to hold the property off the market but is not yet
willing to purchase it, then these fees must be paid in addition to the
purchase price. This structure gives the producer the incentive to exercise
the option, as opposed to continually extending the option period. Often, the
option extension fees will be higher than the initial option payment, for the
same reason.

Option Activities
During the option period, the producer is typically permitted to engage in
all customary development activities, including preparing, submitting, and
pitching treatments or format documents, screenplays, pilot scripts, or other
writings based on the property; attaching talent; and securing financing.
However, in accordance with the terms of almost all option agreements,
commencement of principal photography will be deemed exercise of the
option, and the purchase price will then become immediately due.

Suspension and Extension of the Option Period
The producer will usually include standard suspension language in the
option/purchase contract specifying that the option period will be suspended
and extended in the event of force majeure (an unexpected and disruptive
event, such as an earthquake, flood, or guild strike). Under such a provision,
the option period will be deemed “frozen in time” for the duration of such
event. Once the event is resolved, the option period will be automatically
extended by the amount of time the event lasted. The owner will usually
want to cap any extension of the option period resulting from the events of
force majeure to no more than twelve months. Some producers vigorously
resist this request, arguing that a true force majeure event (such as a writers’
strike) will hamper a studio’s business operations for the entire duration of
the event (in this example, the strike). Accordingly, the producer will



maintain that any “cap” on extending the option is unfair. Sometimes, the
two sides will compromise by agreeing to set a limit on extensions due to
certain events of force majeure (e.g., weather-related events) and not others
(e.g., work stoppages). The contract may include similar language allowing
a suspension and extension of the option period in the event of a third-party
claim against the property, such as if another party challenges the owner’s
rights to the property. If the claim is not resolved within twelve months, the
purchaser may request the right to rescind the agreement and require the
owner to refund any monies received.

Set-Up Bonus
In some cases, usually when the option was free or acquired for a relatively
modest sum, the owner will request a set-up bonus. A set-up bonus is an
additional fee payable if the purchaser enters into an agreement for the
development or production of the property with a studio, financier, or
production company or, in the case of a television movie or series, a
television network. Clearly, set-up bonuses are often appropriate in
instances where the purchaser is an independent producer, because
independent producers frequently option properties at below-market prices,
with the promise of a bonus in the event that a major studio takes on the
project. Studios and networks frequently option materials directly, making a
set-up bonus inapplicable. Sometimes, when the producer agrees to such a
bonus, she will require that the option period be automatically extended for
an additional period upon payment of such bonus. The producer will
usually want the bonus to be applicable against the purchase price, while
the writer will resist this position. This issue is subject to negotiation
between the parties, and the final terms will vary from deal to deal.

Purchase Price
The purchase price, in most cases, is negotiated simultaneously with the
option terms, since in order to exercise the option, the purchase price must



be paid. An option agreement without an agreed-upon purchase price
merely buys the purchaser the right to haggle with the owner in the future.
If the purchaser desires to acquire the property upon the expiration of the
option, the owner will possess an inordinate amount of leverage, as he can
refuse to sell the property unless his price is met. The purchaser, therefore,
will be in an extremely vulnerable position. If, for example, such purchaser
offered a reasonable purchase price of $100,000, the owner could, in theory,
refrain from selling unless he receives $200,000. Therefore, at least from
the purchaser’s perspective, it is necessary to negotiate the purchase price
up front as part of the option/purchase agreement.

The purchase price will be due and payable upon exercise of the option
or commencement of principal photography, if ever, and is usually
accompanied by a written notice of exercise. If the agreement were an
outright purchase agreement (rather than an option agreement), the
purchase price would be payable upon signature of the agreement, and the
purchaser would immediately become the owner of the requisite rights. The
purchase agreement will contain all the terms discussed below relating to
option agreements; the only difference is that the option provisions
discussed above will not be included.

There is no set formula for determining a purchase price. The WGA sets
minimum purchase prices for acquiring original screenplays or teleplays,
which are currently in the range of $74,000 to $140,000 for theatrical
scripts (depending on the anticipated budget of the production) and $19,000
to $26,000 for one-hour pilot teleplay (depending on such factors as the
network). For a more detailed breakdown of guild minimums, refer to the
current schedule of minimums on the WGA website. For films, in many
cases, the owner will request that the purchase price of the property be “tied
to” the budget of the film. For example, the owner may request that the
purchase price be equal to a percentage (usually between 1.5 and 3 percent)
of the final budget (usually with limited customary exclusions from the



budget, such as bond, contingency, and overhead). However, in order to
ensure that the purchase price meets certain monetary minimums in case of
a low-budget production, the owner will often request a floor (i.e., a
minimum price). For example: “Owner will receive 2 percent of the budget
upon exercise of the option, with a floor of $150,000.” On the flip side, the
producer will usually request a ceiling (a maximum price) to protect against
situations in which the budget spirals out of control (like the budget for the
motion picture Avatar). Even when the purchase price is tied to the final
“approved” budget, a ceiling may be appropriate in the case of a
megabudget film. For TV series productions, it is less common to tie the
purchase price to the budget. Instead, the purchase price is usually a fixed
amount with the addition of a smaller episodic royalty for each original
episode produced.

Contingent Compensation
The owner of a literary property will usually request a profit participation.
Customarily, the purchaser will grant a net profit participation, usually
between 2.5 and 5 percent of net proceeds. In addition, for film projects, the
owner may request box office bonuses payable at such time, if ever, as the
picture generates a particular level of theatrical box office gross receipts.
These points are subject to negotiation between the parties and will vary
from deal to deal based upon the factors described earlier in this chapter. In
some cases, the box office bonuses may be an advance against net proceeds.

Credit
If the optioned property is an existing screenplay, the credit will generally
be determined in accordance with the WGA Agreement or other applicable
guild agreement (if any), such as the WGC Agreement (assuming that the
production is subject to guild jurisdiction). In general, the WGA Agreement
requires credit to appear in the main titles, on a separate card, in a size of
type equal to that of the director and producer, and in paid advertisements.



If the production is nonguild or the acquired property is not a screenplay
(e.g., a book, article, or play), all aspects of credit will need to be
specifically negotiated, as the guild does not have jurisdiction over such
credit. If the picture has the same title as the property, credit will usually be
in the form of: “Based upon the {book}{short story}{stage play} by
________________.” If the title of the picture is different from that of the
property, it would be along the lines of: “Based upon the {book}{short
story}{stage play} ‘________________’ by ________________.”
Screenplay credit is discussed in greater detail in Chapter 4.

Grant of Rights
The option/purchase agreement must stipulate the rights being sold. For
example, the purchaser may purchase all rights of every kind in and to the
property or limited rights, such as the film and television rights. In some
cases, certain rights may have already been exploited, and thus only limited
rights may remain available for sale. The precise description of the rights
granted to the purchaser will depend on the work in question and the nature
of the project to be produced. The producer will typically require certain
subsidiary and ancillary rights, such as the right to publish synopses of the
work for the purpose of promotion or advertising (often limited to between
5,000 and 10,000 words) and the right to merchandise elements of the work.
These days, most purchasers are careful to specifically include all internet
and digital rights (including mobile) with respect to exploitation,
advertising, and promotion of the proposed production in such media. In
most option agreements, there is a catch-all—“in all media now known or
hereafter devised . . .”—to ensure all new and future rights are covered.

Reserved Rights
In many cases, the writer will attempt to reserve, or, retain, certain rights. If
the optioned property is a book, the owner will almost always withhold the
print-publication rights (a must if the book is already published!). Similarly,



if the underlying property is a play, the owner will ask to reserve live stage
rights. Generally, when agreeing to option an original spec screenplay, a
book, or a play, most owners will negotiate to retain the customarily
reserved rights: print publication, live stage, radio, and live television, as
further discussed below. In recent years with many films and television
shows becoming live stage productions (e.g., Legally Blonde, Matilda,
Shrek, Frozen, Evil Dead, Spider-Man), studios are more insistent about
holding onto these rights as well as live television rights.

Print-Publication Rights
The owner will, in most cases, ask to retain the right to publish and
distribute print editions of the property in book form, as well as in
magazines and other periodicals, including the right to publish the book in
the form of a CD, DVD/Blu-ray, audiobook, or ebook. The retention of
these rights is obviously essential if the property is a book (as opposed to a
screenplay or stage play). Many producers are careful to limit the definition
of such electronic media as inclusive of “text only,” as opposed to
interactive games on discs or on the internet. Film studios will often want to
acquire exclusive interactive rights, so that they can market games based on
the film without competing products on the market. Recently, there has
been an increase in the amount of negotiation necessary to clarify the
definition of print-publication rights as opposed to digital or media rights.
Book publishers have become more aggressive in the agreements they enter
into with authors, particularly first-time authors, and often seek broad rights
in such print-publication agreements. While most publishers have not gone
so far as to attempt to acquire television or motion picture rights, it is not
uncommon for studios to discover that the publisher’s definition of “print”
rights conflicts with the studio’s definition of media rights in some respects.
Frequently, the author’s representatives will attempt to persuade the studio’s
lawyers to negotiate such issues directly with the book publisher. In any
event, the purchaser will usually require the right to publish excerpts of the



property for advertising and promotional purposes. Such rights will
generally be limited to 7,500 to 10,000 words.

Author-Written Sequels
An author-written sequel is a literary property containing one or more of the
characters appearing in the original property and whose plot is substantially
different from that of the original property. In the case of an optioned book,
for example, an author will usually insist upon reserving the right to write
sequels. The purchaser will usually agree, provided that the author does not
use any of the new characters or characterizations created specifically for
the motion picture. Also, such rights will usually be subject to a holdback
period (i.e., the author will not be permitted to exploit these rights until a
specified date, usually five years from the first general release in the United
States for a film or first transmission available of the last episode for
television programs, or seven years after the date of the exercise of the
option, whichever is later) and a first right of negotiation and last refusal for
the studio or producer to acquire these rights. In no event can the author sell
the right to the characters from the original book for another television
series or film production. These rights are separate from the producer’s or
studio’s right to make sequel films based upon the work they have
produced.

Live Dramatic Stage Rights
This is essentially the right to perform the property or adaptations thereof
on stage. Up until five years ago, it was extremely common for studios to
grant these rights to the author (or the creator of the work). Most major
studios were not involved in the production of stage plays (other than in
limited circumstances, such as outdoor amphitheater performances at theme
parks). However, with the successes of Beauty and the Beast and Shrek the
Musical on Broadway, studios have been less willing to part with these
stage rights. The disposition of stage rights can lead to very intense



negotiations, with some studios refusing to budge and insisting on retaining
these rights. A skilled agent or attorney may be able to secure a “separate-
pot” royalty for her client out of revenues that may be generated by the
studio’s exploitation of stage-play rights or possibly a percentage of the
license fee that the studio might receive from a third party in consideration
of licensing such stage rights. In those instances where these rights are
granted, the original rights-holder will be required to agree that he will
refrain from broadcasting, telecasting, streaming, or recording the
performance. These rights will usually be similarly subject to a holdback
period.

Radio Rights
The right to broadcast the property (such as the straight reading of a play)
via radio by sound only may be granted, subject to the producer’s right to
advertise the property on radio.

First Negotiation/Last Refusal
The producer/purchaser will often demand the right of first negotiation
with respect to any of the reserved rights. Essentially, this means that the
producer will have the right to enter into good-faith negotiations with the
owner with respect to the acquisition of the reserved rights at such time as
she is ready to sell. In addition, the purchaser may ask for a right of last
refusal (also known as a “matching right”), which gives the purchaser the
right to match any other offer the owner may be willing to accept.

Consider the following example:

Owner A wishes to sell the film rights to a sequel she’s written to her
novel. She approaches Purchaser B to enter into negotiations. No deal is
reached because Owner A is insisting on a hefty price of $1 million.
Subsequently, Owner A receives an offer of $600,000 from another
party and wishes to accept. Before accepting such offer, Owner A must



first give Purchaser B the opportunity to acquire the rights at that same
price.

In many cases, an owner will agree to grant the right of first negotiation but
will attempt to knock out any right of last refusal because such a right can
hamper the owner’s ability to negotiate the sale of the property to a third
party. If the third party knows that there is a chance that any negotiation
may be fruitless should the original purchaser decide to exercise its right of
last refusal, the third party may not bother attempting to acquire the
property. As a compromise, the owner will usually agree to a “first refusal”
instead of a “last refusal,” which essentially prevents the owner from
accepting only a lesser or equal offer to that proposed by the purchaser
without first coming back to the purchaser. This offers at least some
protection to the purchaser.

In any event, if the optioned property is a spec screenplay and the deal
comes under WGA jurisdiction, the Separation of Rights provision of the
WGA Agreement will bestow certain reserved rights upon the owner, as
discussed in greater detail in Chapter 4.

Writing, Consulting, and/or Executive Producer Services
In cases where the optioned property is a screenplay, the owner will want to
ensure that she is guaranteed the right to perform specified writing services
on the property (and be paid for such services). If the project falls within
WGA jurisdiction, the writer of an original theatrical screenplay will be
guaranteed the right to perform the first rewrite at a fee of no less than
WGA minimum. If the project does not fall under WGA jurisdiction, the
writer will have to specifically negotiate for this right. On television
projects, the writer of an original TV script may also ask for an ongoing
role as a consultant or executive producer, depending on his or her level of
experience as a television writer/producer.



Even in cases where the optioned property is a book or stage play, the
author may insist on the right to adapt such novel or play for film or
television and/or possibly have a continuing role as a consultant or
executive producer on the production. If the owner has no experience
writing scripts, the purchaser may be reluctant to grant the owner’s request.
In some cases, the purchaser may allow the owner to write the first draft,
provided that the owner understands that she can be replaced after that step.

In most cases involving a spec screenplay, the purchaser will insist that
the writing fees relating to that script (e.g., rewrite, polish) be applicable
against the purchase price of the property. Although this is negotiable, such
practice is generally accepted.

Whether or not the option is ultimately exercised, all writing services
will be deemed to be a work-for-hire, and thus owned by the purchaser (see
Chapter 4). Thus, if the option is not exercised and the owner wishes to sell
the material to a third party, she would be permitted to sell the original
property that was optioned, but she could not sell any of the subsequently
written material based on the property. Many owners or owner
representatives will, therefore, request a right of reversion with respect to
any rewrites, in the event that the option lapses. If the producer agrees, the
rights in and to any rewrites commissioned by the producer will revert back
to the owner, usually subject to a lien in an amount equal to the sums paid
by the initial purchaser for such writing services plus interest.

Representations and Warranties
The purchaser will typically insist that the owner make certain
representations and warranties about the property and her rights with
respect thereto. Essentially, the purchaser will want to be sure that the
owner owns all the rights she purports to sell. Customary representation and
warranty provisions may read as follows:
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The writer is the sole and exclusive owner of the property and has the
unrestricted right and power to sell and assign the rights to the
producer.
The property is wholly original with the writer, and no part thereof is
taken or copied from any other source except for public domain
material.
Neither the property, nor its use in any form, adaptation, or version,
does or will infringe any copyright, literary, dramatic, or common law
rights of any person, firm, or corporation nor, to the best of the
writer’s knowledge, in any way defames, libels, or invades the
privacy of a person, firm, or corporation.
None of the rights herein sold and assigned to the producer have been
sold, assigned, licensed, or otherwise transferred to any other person,
firm, or corporation.
The writer will not take any action that would interfere with the
producer’s enjoyment of the rights.

The purchaser will prefer that the representations and warranties above are
absolute, while the writer will want certain of them to be subject to the
writer’s best knowledge. That way, for example, if the writer, in good faith
and acting reasonably, believed that she did not defame or libel anyone, she
will not be held liable.

First Right of Negotiation for Subsequent Productions
In the case of the sale of an existing screenplay, the owner will likely want
to ensure her participation in any subsequent productions based on the
property, such as remakes, sequels, or productions in other media. Thus, the
owner will usually request that she be offered the first opportunity to render
writing services on subsequent productions. The producer will likely agree,
provided that the owner is at that time a professional writer in the applicable
medium and subject to standard conditions such as the owner having



received sole writing credit on the previous productions. In most cases, the
compensation for such services will be subject to good-faith negotiation at
such future time, with the current deal often serving as a floor (or starting
point) for such negotiations if said production has a similar budget.

Passive Payments/Royalties
If the property is not a script or the owner is not guaranteed to be engaged
to render writing services on the subsequent production, she will often
request customary passive payments as follows:

In the event that this first production is a film and subsequently a
theatrical sequel is produced, the writer will usually receive an amount
equal to 50 percent of her compensation (usually fixed and contingent
compensation) under the original deal. In the case of a theatrical remake,
the writer will generally receive a sum totaling one-third of the
compensation paid under the original agreement. Royalties often will also
be paid to the owner upon exploitation of other types of productions, such
as television series, television movies, miniseries, and series spin-offs.

Reversion
The owner will often request the right to reacquire her property in the event
that the purchaser exercises the option but does not produce a motion
picture, television film, or series (as applicable) based on the property
within a certain negotiated time period (usually between three to seven
years from the date the rights were acquired) for a feature film. That way,
the owner can try to set the project up with another producer or studio. The
purchaser may grant a right of reversion subject to the owner repaying the
purchaser all sums that had previously been paid to the owner by the
purchaser, with interest. In some cases, the studio may also request a royalty
and/or percentage of future profits as well if the project gets made by
another studio. If the property is a screenplay and the owner is entitled to



separation of rights under the WGA agreement, she will be entitled to a
right of reacquisition, as discussed further in Chapter 4.

Rolling Production Periods
Rights holders with unusually high leverage may be able to require the
buyer, for example the studio, to continue to produce additional films or
television productions every few years in order to retain the rights to
develop or produce sequels or other derivative productions. For example,
the owner of an immensely successful video game such as Grand Theft
Auto, which has sold over 65 million copies, might be able to condition the
sale of the film rights on the studio’s obligation to produce and release
additional productions every five years. This is in addition to a standard
reversion clause. In other words, if 20th Century Fox acquires the rights to
the X-Men comic book series from Marvel, one would expect to see a
reversion clause. For example, if Fox exercises the option and pays the
purchase price but fails to produce a film within seven years thereafter,
Marvel can recapture those rights. However, because the parties envision
the underlying property to be a potential franchise, with the expectation that
the deal will generate multiple productions over many years, the owner
might not be satisfied with the benefits generated by a single movie, even
one that generates a lot of publicity and is successful. Marvel, which is now
owned by Disney, might reasonably expect to see hundreds of millions of
dollars in additional toy sales each time Fox releases an X-Men film.
Similarly, the owner of a popular video game might expect sales of the
original game (or sequel games) and accompanying merchandise to increase
significantly every time the studio releases a film, not to mention the hefty
sequel payment and additional back-end participation that would flow to the
rights holder, from the studio, on each and every film or other production.
Following the same logic that leads to the inclusion of a reversion clause in
many option/purchase agreements (i.e., the rights holder is interested in



more than just the payment of the purchase price—he or she wants to see a
film produced), high-end rights holders often insist on the production of
multiple movies.

These “rolling production period” clauses can vary and are entirely the
result of the parties’ negotiation. A studio might undertake an obligation to
start photography of a subsequent production in every five-year period;
alternatively, a rights holder might agree that after producing at least three
films, the rights to the property will vest with the studio perpetually. Unlike
in the aftermath of a reversion, upon expiration of the applicable production
period, the studio loses the right to continue to develop or produce new
productions. The right to exploit all previously produced productions will
continue to be retained by the studio. This is the case because a reversion
clause is intended to protect a rightsholder from a situation in which
material that the owner created might forever remain unexploited. In such
cases, the studio would have exercised its option and therefore paid the
negotiated purchase price. Absent a reversion clause, the rightsholder in
fact received the benefit of her bargain—i.e., she received the full purchase
price, and the studio would then be free to produce the project or,
alternatively, to allow it to sit on its shelf in perpetuity. For that reason, a
rightsholder might be able to negotiate for reversion, or the right to
repurchase the material if a specified number of years lapse without the
studio producing or releasing the film. Contrast that with a rolling
production period clause, in which the rightsholder is able to demand not
only that the rights revert in the event that the studio does not produce an
initial film, but also that unless the studio continues to produce sequels (for
example, every four years after release of the first film), then the studio’s
right to continue to produce sequels eventually expire. However, upon such
expiration (of the right to produce additional productions), the studio will
ensure that its right to exploit all previously produced films continue to
remain in effect. Since the studio may have spent in excess of $100 million



to produce and market the prior film(s), the studio would not be willing to
give up the right to continue to exploit such films, even if its right to
produce sequels were to be revoked.

Consultation/Approval Rights
Most owners of literary property will not receive consultation or approval
rights over creative aspects of the film or television project (such as the
cast, the director, or the screenplay), since the purchaser will not want to be
restricted. However, certain high-level authors, such as J. K. Rowling or
Stephen King, may refuse to part with the rights to their books unless they
are afforded a certain degree of control over the creative aspects of the film
or television production based upon their work.

Miscellaneous
The owner of the property will likely request that she receive a DVD or
Blu-ray copy of the finished film or television movie. In addition, she might
ask for a copy of the soundtrack and an invitation to the premiere plus
reimbursement for expenses incurred in connection with her attendance at
such premiere. The purchaser will likely agree to guarantee the owner an
invitation to the premiere but may or may not agree to provide expenses.
The owner will also usually demand to be included on the purchaser’s E &
O and general liability insurance policies, and the purchaser will typically
agree to include them, subject to any restrictions and limitations of the
policies.

Optioning Books or Stage Plays
In addition to the issues discussed above, certain unique factors come into
play when the optioned property is a book or stage play rather than a
screenplay. The WGA does not cover the writing of books, articles, or
plays, and thus some of the protections afforded to screenwriters optioning
or selling their screenplays to a guild signatory will not apply. For example,



all reserved rights, as well as royalties, passive payments, and issues of
reversion, must be specifically negotiated by such playwrights and
novelists.

Book authors can also negotiate for “bestseller bonuses” (i.e., additional
sums payable if and when the book is listed on the New York Times
bestseller list or some other specified list). Playwrights sometimes negotiate
for bonuses based on winning awards, such as the Tony Award. In addition,
renowned book authors or playwrights may be able to negotiate for
possessory credit. Examples include Bram Stroker’s Dracula, Wes Craven’s
Nightmare on Elm Street, and Tim Burton’s The Nightmare Before
Christmas.

Finally, most purchasers will require as a condition precedent that the
book option agreement be accompanied by a publisher’s release, to be
executed by the book publisher. This release acknowledges that the
publisher does not own the film, television, or specified ancillary rights in
and to the book and ensures that the purchaser be free to exploit such rights.

Short-Form Option and Assignment
Option agreements are usually accompanied by a short-form option and
short-form assignment. These are one- or two-page forms that acknowledge
the transfer of rights and are usually filed with the U.S. Copyright Office by
the purchaser upon the exercise of the option. In the event that the long-
form agreement remains unsigned, the purchaser will rely on the signed
short-form option and assignment.

Applicability of Collective Bargaining Agreement
As with all entertainment industry agreements, it is important to determine
whether or not the applicable guild agreement applies. As mentioned
earlier, in the case of option/purchase agreements, if the underlying work
being optioned is a screenplay, the agreement may fall under WGA
jurisdiction if the writer is a member, the purchaser is a signatory, or the



parties agree to be contractually bound by such terms. If not, the terms
generally addressed by the WGA Agreement will have to be specifically
negotiated.

“Shopping” or “Attachment” Agreements
Sometimes instead of optioning a property, an independent producer will
request and be granted the exclusive right to “shop” the project (whether it
is a completed screenplay or an underlying property, like a book) to
“buyers” (such as studios, networks, digital platforms, production
companies, or other financiers) for a limited time to see if she can get the
project “set up.” The producer, in this case, will have the exclusive right to
get people interested, and if this happens, the “shopping” agreement will
require that he or she be attached to the project as a producer (and in some
cases, in other capacities, as well) for set fees, back end, and credit. The
“buyer,” in such case, will likely then option or acquire the property.

LIFE STORY RIGHTS AGREEMENTS
Screenwriters often want to write scripts about “real-life” stories involving
“real-life” individuals, and producers commonly make films about such
people and events. For example, the recent feature I, Tonya is a biographical
film portraying certain parts of the life story of professional ice skater
Tonya Harding. Writers and producers of such projects will usually need to
obtain the rights to the depicted individual’s “life story” or, alternatively, be
extremely careful not to infringe on the rights of a subject who did not
consent to be depicted in the writer’s work. The first amendment may allow
certain works to be created without the purchase of story rights, as long as
the materials used are considered part of the public record (such as
newspaper articles or court transcripts). However, in many cases, the
portrayed individual may be able to make a valid claim against the writer or
producer for defamation, violation of that person’s right of publicity,



invasion of privacy, or unfair competition. Even if the depicted person does
not have a valid claim, it may nevertheless be beneficial to obtain her life
rights in order to obtain her cooperation and insight in developing the story.
Each of these types of claims will be discussed briefly below.

Defamation
There are two types of defamation: libel, which is the publication of
defamatory matter by written or printed word (such as a screenplay), and
slander, which is the issuance of defamatory spoken words or gestures.
According to the Restatement of Torts, in order to be defamatory, the
communication must “tend” to hurt the reputation of the individual, so as to
lower her in the eyes of the community or to deter others from associating
with her. Such communications would be likely to expose the individual to
“hatred, ridicule, and contempt.” It is not necessary that the portrayed
individual be named; it is just sufficient that reasonable people would be
able to identify the person. Defamation laws vary state to state and country
to country, so it is important to check with local counsel.

Defenses to Defamation
Truth is an absolute defense to defamation. Thus, a screenwriter may
publish a negative statement about an actual person (even with malicious
intent) if the statement is true and accurate (though the individual may have
other remedies available). In addition, one cannot defame a deceased
individual. Defamation and right of privacy actions are personal rights and
cannot be asserted by the heirs of the deceased. Thus, a writer can write or
say whatever she wishes about a deceased individual, and that individual’s
heirs will have no remedy under the laws of defamation or right of privacy,
though in some states, the heirs may be entitled to enforce the right of
publicity (discussed below).

Additionally, a story about a public person will be held to a different
standard from that about a private citizen. If the defamatory communication



refers to a “public figure,” such as a rock star, a public official, or other
individual who steps voluntarily into the public light, the depicted public
figure must not only show that the statements were false, but also prove that
they were made with “actual malice” (i.e., the communication in question
was known to be false or was made with reckless or intentional disregard to
its truth). In some cases, it may be questionable as to whether the depicted
person falls within the category of a “public figure” (for example, if the
individual in question is the spouse of a public figure). Such concerns
should be discussed with a seasoned entertainment attorney.

Another possible defense to an alleged defamatory statement is that it is
a statement of opinion. Statements of opinion are permitted, such as an
unfavorable book review, provided that they do not contain specific facts
that can be proven to be false. Likewise, insults and epithets are generally
not considered defamatory and are viewed as outbursts of emotion. A
defamed individual may seek both actual damages and punitive damages,
including lost earnings and pain and suffering.

Right of Privacy
Unlike defamation, the right of privacy does not require injury to one’s
reputation. Rather, this action concerns the right to live one’s life in
seclusion without unwanted publicity and limits access to personal
information. Right of privacy actions typically fall into one of the following
two categories.

Public Disclosure of Private Facts
According to the Restatement of Torts, one who makes public a matter
concerning the private life of another individual is subject to liability to the
other for the invasion of her privacy if the matter (1) would be highly
offensive to a reasonable person and (2) is not of legitimate concern to the
public (i.e., the facts are not newsworthy). The scope of the right of privacy
for public figures is restricted, since they have voluntarily placed



themselves in the public eye. Unlike defamation, truth is not a defense to a
privacy claim. Consent or constitutional privilege (such as when First
Amendment speech issues come into play, e.g., the freedom to disseminate
newsworthy information), however, are valid defenses. Like defamation,
the right of privacy does not survive death (i.e., the estate of the deceased
individual may not sue for a violation of her right of privacy).

False Light
This course of action relates to publicity that casts an individual in a false
light to the public. The plaintiff in such a case must show that material and
objectionable false facts have been published that place the individual in a
false light, hurting her feelings.

Defenses to Right to Privacy Claims
Unlike defamation, truth is not a defense to invasion of either of the privacy
claims. Defenses to such false light claims include that constitutional
privilege (such as most news reporting) and newsworthy statements are not
actionable unless they have been made with intentional or reckless
disregard for the truth.

Right of Publicity
The right of publicity is the right of an individual to exclusively control the
use of one’s name and likeness for commercial purposes. It gives the
individual the exclusive right to license the use of her identity for
commercial promotion. These types of claims don’t typically arise in
connection with a screenplay but may in connection with the exploitation of
such screenplay. Unlike defamation or the right of privacy, the right of
publicity survives death if the individual has exploited her name or likeness
during her lifetime so that an estate may pursue such claims (for example,
the 2009 Jimi Hendrix case).



The right of publicity is considered to be an economic right. It is the
right of any individual to control the commercial use of his or her image, or
persona. The laws relating the right of publicity emanate from state statutes,
common law, and even unfair competition laws, though not all states have
distinctly recognized a right of publicity. In some states, the right of
publicity is protected through unfair competition laws. The late entertainer
Johnny Carson even sued a toilet company in the 1980s for using the phrase
“Here’s Johnny” to sell urinals.

In 1977, the US Supreme Court held that the First Amendment to the
US Constitution does not necessarily preclude right of publicity claims. The
court recognized that individuals have a commercial interest in their
individual names and likenesses. Nevertheless, courts have granted broad
protection to film companies, generally holding that depicting an individual
in a motion picture that does not directly promote a product or service does
not constitute a “commercial purpose.” Nevertheless, there are many
potential landmines to navigate when making films about real individuals,
such as in the Steve Jobs films or the 2010 movie The Social Network
(which told the “true” story of the creation of Facebook). Moreover, the
latitude granted to films under the First Amendment may not extend to
merchandise sold or licensed by the studio relating to the film, or even to
advertisements for the film.

In the 2013 film Wolf of Wall Street, Paramount secured the rights to the
main character—Jordan Belfort—who was portrayed by Leonardo
DiCaprio, but not to all of the minor characters, such as the stockbrokers
that worked for Belfort, some of whom were purportedly “composite”
characters. Nevertheless, Paramount ultimately faced a claim initiated in
New York by real-life broker Andrew Greene.

When studio lawyers analyze a project that includes any real-life events
or real-life characters, they need to identify all of the potential claimants,
including minor or subsidiary characters and the state of domicile of each of



the depicted individuals. Most states, but not all, hold that an individual’s
right of publicity expires upon that person’s death. One exception is the
state of Tennessee, which governs the licensing of Elvis Presley’s name and
image through his estate.

Most studios prefer to err on the side of caution and will enter into
contractual relationships with key characters in films depicting living
individuals, not necessarily because they believe they are legally obligated
to do so, but possibly to avoid negative publicity, avoid claims, and garner
the cooperation of the protagonist. These agreements may take the form of a
grant of rights agreement, or possibly a consulting services agreement.
Other benefits to the studio, beyond cooperation and a release from liability,
might include “exclusivity.” For example, if Warner Bros. wants to make a
movie about Bill Gates, it might secure his exclusive consulting services,
whereby he would agree not to cooperate with Paramount or any other
competing studio that might decide to explore the development or
production of a Bill Gates film. That person might also help provide access
to subsidiary characters that the studio might otherwise have a hard time
connecting with.

Making the Deal
Life rights agreements can be structured as outright purchase agreements
but more commonly take the form of option/purchase deals discussed
earlier (for the same reasons discussed earlier with respect to books, plays,
and existing screenplays). The agreement resembles the option of fictional
literary material, except that the property is a life story.

Option Fee and Purchase Price
The option and purchase prices for life rights vary dramatically, depending
upon the notoriety of the individual and her story. The life-story rights for a
famous individual could attract a fee of up to $1 million. Generally,
purchase prices for life rights in connection with feature films will fall



within the range of $100,000 to $300,000. For television projects, the range
is usually $50,000 to $150,000 depending on the notoriety of the individual
and competitiveness of the program. Of course, there are cases where the
purchase price can be even higher. The option price is usually about 10
percent of the purchase price (subject to the factors discussed in the
Option/Purchase section above). In some instances, the individual may
agree to grant a free option in consideration for the producer’s efforts in
setting up the property. Individuals selling their life-story rights will
sometimes negotiate for a “consulting fee” or even an executive producer
role, either in addition to or in lieu of other compensation. Such owners
may also negotiate for contingent compensation, such as a percentage of net
profits and/or box office bonuses based on the success of the film or
television program.

Rights Granted
One of the key points of negotiation is the nature and extent of the rights
granted. A life story may be divided and sold in parts, as opposed to in its
entirety. For example, a producer may purchase the right to depict an
individual from ages thirty to forty-five only or might agree to focus only
on such individual’s professional life (as opposed to personal life). Certain
experiences or aspects of the individual’s life may be forbidden, such as any
reference to drugs or alcohol, depending on the focus of the production. In
addition, the rights may be restricted to one medium (for example, a life-
rights holder may authorize a feature film only), as opposed to all media.
Similarly, the rights to subsequent productions, such as sequels, remakes, or
television series, as well as the acquisition of merchandising rights, must
also be negotiated. The purchaser will likely want as broad a grant as
possible, while the owner may insist upon retaining certain rights, such as
the print-publication rights (so that she will have the opportunity to write
her autobiography or hire someone to write her story). Given the expansion



of new-media exploitation, purchasers want and need digital and internet
rights. Of course, such matters are subject to negotiation in each instance.

Consultation/Materials
Life-story agreements usually include the owner’s promise to provide
additional information and materials (such as photographs, journals,
interviews, letters, and notes), as well as assistance in obtaining information
or releases from relatives or friends who might be depicted in the story.

Fictionalization
The purchaser will also generally require the right to fictionalize or
dramatize the individual’s story to any extent desired by the purchaser,
including the rights to change names. In very rare cases, depending on the
owner’s leverage, the owner may request (and may be granted) limited or
complete approval rights over the story. Purchasers are clearly reluctant to
grant such language, but certain individuals, such as the late Hugh Hefner,
may receive limited approval over the treatment (i.e., story outline) and the
selection of the screenwriter, although it is unusual that any individual is
granted approval over the final screenplay. The owner, however, may be
able to protect how she is portrayed by setting certain restrictions (e.g., no
extramarital affairs or no cocaine use), if the producer agrees that it is not
essential to the story. In some cases, the owner will be able to negotiate for
the right to determine whether the program will be billed as “based on a
true story” or as a “dramatized account.”

Representations and Warranties
The purchaser will, of course, insist that the depicted party warrant that she
will not bring any claim against the purchaser in connection with the
purchaser’s use of her life story, specifically including claims based on
defamation, invasion of privacy, or the right of publicity (discussed above).
The owner will also typically be required to warrant that she has not



previously assigned her life-story rights to any other party and that the
information she provides does not defame or infringe upon the rights of any
other individual.

Assignment
The purchaser will request the nonrestricted right to assign the life rights
agreement to a third party. The owner will likely agree to this, provided that
the purchaser remains secondarily liable for all payment obligations.

Depiction Release
Finally, the purchaser will require the owner to sign a standard depiction
release and use reasonable efforts to obtain other third-party depiction
releases for others depicted in the film, such as friends and family members.
The producer or studio may require a depiction release to be signed by
anyone depicted in the story, no matter how briefly. (A sample depiction
release appears in the back of this book.)

In sum, it is preferable to obtain a life rights agreement when writing a
screenplay based on someone’s life story and/or real-life events. However,
when this is not possible, another option is to fictionalize the story. When
fictionalizing, it is important to include an express disclaimer stating that
the events and characters portrayed are fictional and that any similarity to
actual persons, living or deceased, is entirely coincidental. In addition, if the
individual is deceased, the need to obtain her life rights generally no longer
exists (provided such statements don’t defame or otherwise infringe the
rights of any living relatives of the deceased). Similarly, if the depicted
individual is a public figure, there is less of a need to obtain her life rights,
as the burden of proof to establish defamation or invasion of privacy is
higher. In any event, one should consult with an experienced entertainment
attorney about the risks and restrictions involved in proceeding without
obtaining a life rights agreement, as it is a complicated legal area and
relevant case law is always evolving.
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FORMAT RIGHTS
Another type of underlying right that is optioned and/or acquired by
producers and studios is foreign television formats, i.e., the concept/formula
and original and distinctive elements demonstrated in an existing series in
another territory (typically) that serves as the basis for a new series in a
different territory. Such television formats may be adapted to a large or
small degree, depending upon the cultural difference between the two
territories. Scripted television formats have been increasingly popular
following the success of such shows as Homeland (based on an Israeli
series of a different name), The Office (based on the UK series of the same
name), and HBO’s In Treatment (also based on an Israeli series). Of course,
on the unscripted and game-show side, formats have been popular for some
time—The Voice, Britain’s Got Talent, American Idol, and Who Wants To
Be A Millionaire were all UK series successfully adapted for the United
States and various other territories. Likewise, American formats are sold
globally for local adaptations.

Format-rights deals look much like other option/purchase agreements
for other underlying rights and typically include an option fee, purchase
price, back end, and royalty, the size of which will vary based on the usual
factors. However, some key distinctions to keep in mind are as follows:

Rights. The purchaser may be granted the rights to develop and
produce one or more English-language versions (e.g., where the
original series is a foreign-language series), or if the format to be
acquired is English-language British or Australian, the purchaser may
be granted just the North American rights. Rights typically include
the right to use the title, existing and future scripts from the original
program, and the music, as well as other elements such as logos and
trademarks.
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Materials. The purchaser of a format will want certain materials to
be provided as part of the deal, such as a production outline, copy of
the production bible and episodic scripts, DVD or digital copies of
the original program, marketing materials, music, and graphics.
Restrictions. The right to develop and produce one or more versions
of the original series may be restricted to certain territories or
languages, depending upon which languages and/or territories the
original program was released in and if any other language versions
have already been made. For clarity, the restriction is usually relating
to the language the new show is produced in—not the right to dub or
subtitle for a global market.
Services. Often the producer of the original format will be engaged to
render creative consulting services on the new series or in some cases
be brought on as executive producer for an additional episodic fee. In
fact, it is usually important for the purchaser to have access to a
representative from the original series to discuss the format specifics
so the purchaser would be able to properly develop a budget. Such
producer would usually get travel and expenses in connection to the
services.
Credit. Credit will typically be in the form of “based on the series
created by” or “developed from the format created by.”

Deal Point Summary

RIGHTS AND ACQUISITIONS
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Option Term/Fee
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____________

The deal point summaries in each chapter are intended to be used as reminders when
coming up with a “game plan” for a particular negotiation or as discussion points during
the actual negotiation. Once the book is read thoroughly, the reader can refer to the
summary.



CHAPTER 4

Feature Writer Agreements

Feature writer employment agreements are both the simplest and most
prevalent types of industry agreements. They are so prevalent because
practically every project begins with a script. As many writers like to point
out, you cannot make a movie without a script (at least not a very good
one!). Even in cases in which the studio or producer purchases or options an
existing screenplay, it will usually still hire a writer to perform one or more
rewrites or polishes. Moreover, many projects never graduate from the
development stage to reach a point where a producer, a director, or actors
need to be employed. Thus, any studio executive, independent producer, or
entertainment attorney will likely see an overwhelming number of writer
deals relative to any other single type of agreement.

These agreements are the simplest for two principal reasons. First, the
entertainment industry has traditionally placed writers at the very bottom of
the Hollywood hierarchy. Producers sometimes view writers as “fungible,”
or easily replaceable, and as a result, producers are often more reluctant to
negotiate provisions outside the norm or the standard terms that typically
govern writer agreements (except for very successful players). As one



successful writer once said, “In Hollywood, the word ‘writers’ is always
used in the plural, as in, ‘I can always get more writers.’”

Additionally, in attempting to protect writers, their union, the Writers
Guild of America (WGA), has comprehensively regulated most of the
issues relating to the engagement of them. For example, unlike producer or
actor deals, the WGA Agreement governs credit provisions to such an
extent that negotiations relating to credit (both on-screen and in printed
advertising) are basically unnecessary. In fact, the WGA Agreement is
sufficiently comprehensive to address not only credit, but also writing fees,
residuals, royalties, and reacquisition of materials (all explained below), as
well as many other issues. Consequently, typically fewer issues remain to
negotiate when hiring (or representing) a feature writer than in most other
types of industry agreements.

However, even the WGA Agreement does not cover its member writers
in all instances. For example, writers on animated films are typically
covered by IATSE, rather than the WGA. More important, not all writers
are members of the WGA, nor are all production companies or studios
signatory to the WGA Agreement and thus bound by its regulations.
Nonguild writers, however, can avail themselves of the protections offered
by the WGA when contracting with entities that are producer-signatories to
the Agreement, such as the major studios, and even nonmembers can
negotiate to be treated “as if” the WGA Agreement applied.

In any event, the WGA merely establishes minimums (financial and
otherwise) and does not prevent its members from negotiating for
provisions that surpass the minimum requirements set forth in the
Agreement. Successful industry writers, for example, will often be able to
negotiate for additional compensation and perks well above and beyond
WGA minimums in their studio writing-assignment deals. This chapter will
include a discussion of those types of deals, as well as the unique pitfalls
relating to non-WGA writing deals.



MAKING THE DEAL
Most screenplay writing agreements include a number of standard
provisions, regardless of the dollars involved. When negotiating, the
dealmaker will confront the following issues.

Contingencies (a.k.a. Preconditions or Conditions
Precedent)
The studio or producer will often insist that, before any of its obligations
(most important, paying the writer) become legally binding, one or more
conditions must be satisfied. The most common examples are set forth
below.

Satisfactory Creative Meeting
A producer or studio will usually require that a satisfactory creative meeting
take place early on in the development process in order to assess the
writer’s “take” on the project. Many studio executives have been faced with
the following unpleasant situation:

A hot writer suddenly has a window of availability (an outside project
fell through or certain rights could not be acquired). The studio
executive sees this as an opportunity to engage the writer on one of his
projects and insists that an offer to the writer be made promptly. The
executive knows that if he delays, the writer might get snapped up by a
competing studio or even get hired on a competing project within the
executive’s own studio. The writer accepts the offer (after heated
negotiations, of course). Finally, the writer arrives at the executive’s
office to discuss the project. The executive is aghast to learn that the
writer envisions this project as an edgy art house film, while the
executive believes it to be a comedy along the lines of American Pie.



Such conflicting visions are usually referred to as “creative differences.” In
an attempt to minimize their danger, studios and most independent
producers often include language in agreements (not only for writers, but
for directors and producers, as well), explicitly stating that the employment
agreement is subject to a satisfactory creative meeting between the studio
chief (or applicable executive or producer) and the individual being hired.

Fortunately, this meeting usually happens very early in the creative
process. Consequently, by the time the producer or the producer’s lawyer
sends out a draft of the agreement, it is likely to have taken place, and, upon
request, the studio lawyer can acknowledge in the employment contract that
the creative-meeting condition has been met.

Satisfaction of Chain of Title or Acquisition of Underlying Material
In instances where the writer’s work is not based entirely upon her (or the
producer’s or studio executive’s) original idea, the studio will justifiably
insist that the deal cannot take effect until the studio acquires the rights to
any and all underlying material related to the project. Such material can
include book rights, life-story rights, rights to trademarked articles or
names, etc.

The underlying rights are required in order to satisfy the chain of title
requirements, which refers to the history of ownership interest in a property,
typically literary property, such as a screenplay. For studios to commit to
millions of dollars in funds to exploit any property, they will want to ensure
that the property have a “clean” chain of title (i.e., there are no potential
owners or partial owners that can claim any proprietary interest in and to
the property). Potential issues muddying up a chain of title include real-life
individuals portrayed in a screenplay or past financiers of a motion-picture
project that have not legally and fully released all claims to such property.

For example, the motion picture Straight Outta Compton, distributed by
Universal, was based on the career of rap group NWA. Most members of
the band were still living at the time of the film’s 2015 release (if the person



depicted is deceased, different issues come into play). The chain of title for
this picture might have included a signed release from Ice Cube authorizing
the filmmakers to depict him and use his name in the film. Producers
typically purchase E & O (errors and omissions) insurance in order to
minimize the risks associated with a defect in the chain of title. E & O
policies are discussed in greater detail at the end of this chapter.

Note: While Chapter 3 deals with the gamut of rights acquisitions,
including the option to purchase or the outright acquisition of an
existing screenplay, this chapter deals solely with the employment of
writers to create a screenplay (or render rewrite services) as a work-
for-hire on behalf of the studio or hiring entity. Such entity will not
only control all exploitation rights to the screenplay, but also will
actually own the copyright. Under US copyright law, a “work made
for hire” is deemed to be owned by the hiring party. When dealing
with the hiring of writers, in all but the rarest of deals, ownership of
the copyright in the writer’s work is not negotiable. The studio might
pay dearly for the copyright but will insist on retaining complete
ownership, subject to the WGA Agreement’s Separation of Rights
provision, which is discussed later in this chapter.

Concluding Other Deals Related to the Project
While most projects originate with the engagement of a writer or
acquisition of a script (as described), it is not uncommon for studios to hire
a producer, director, or actor at the same time that the writer is hired. For
example, a producer might discover a talented writer with a clever idea to
pitch to the studio. The producer will bring her contacts and experience to
bear, while the writer contributes the idea or written material. Thus, the
studio is presented with this package, comprising both a writer and



producer. Alternatively, a writer will already have found an A-level actor
who is interested in playing a character in the script. In those instances, a
studio might engage the writer on the condition that, for example, Jennifer
Lawrence formally commit to the project. The project, on its own, may not
be attractive enough to the studio unless the star is involved. Similarly, a
director might find a particular script appealing, and he would represent a
critical element that attracts the studio’s attention.

In these instances, a studio might insist that before the writer is engaged
to write a screenplay (in the case of a pitch) or rewrite a script (in the case
of an existing screenplay or outline), the studio must first conclude
agreements with other talent. While technically the issue would be open to
negotiation, the leverage usually weighs heavily in favor of one or the other
party. If the writer is relatively inexperienced and the studio’s interest was
piqued primarily by some independent element (such as the interest of an
A-level star), the studio is unlikely to agree to waive this particular
condition. On the other hand, if the writer’s idea or material was the subject
of a bidding war by other studios or independent producers, the studio
might agree to engage the writer without having firm commitments from
third parties.

Miscellaneous
Other customary conditions include the requirement that the writer execute
(i.e., sign) her employment agreement or, at a minimum, a short-form
certificate of authorship, as well as provide the studio or producer with the
appropriate IRS documentation.

Compensation and Services
Not surprisingly, this is the first item of discussion for any agent, manager,
business affairs executive, writer, or producer. How much money does the
writer need to be paid, and will the writer trade up-front cash (fixed



•

•

compensation) for a profit participation or other deferred compensation
(contingent compensation)?

The key factors relevant to this negotiation are as follows:

WGA minimums—For films falling within WGA jurisdiction, there
are certain “floors” or minimum prices that must be paid for feature-
writing services. For a high-budget film (i.e., one with a budget of $5
million or more), the minimum is currently in the area of $139,000
for an original screenplay (including a treatment), approximately
$37,000 for a rewrite of screenplay, and about $19,000 for a polish of
screenplay. Low-budget films are those with a budget below $5
million and call for reduced minimum compensation for writers.
First-time or relatively unknown writers will usually receive no more
than scale payments; however, those minimums are often surpassed
for experienced writers. Nonguild writers are obviously not
guaranteed these minimum fees unless they are contracting with a
guild-signatory producer, but such writers can nevertheless try to tie
their fees to WGA minimums, or at least make use of the WGA
minimums as guidelines when negotiating their deals.
The writer’s quote/industry experience—What the writer has been
paid in the (preferably recent) past for the same or similar work has
often been the most crucial determinant in figuring out what to pay a
writer (as well as what the writer and her representatives will feel is
appropriate to accept). Sometimes, however, a quote will have limited
value. For example, when a relatively unknown writer is nominated
for or wins an Academy Award or Golden Globe Award, her agents
will never allow this client to work for her prior quote, as her value
will have increased significantly as a result of the prestige associated
with such a nomination or award. Other times, a writer has no quotes
at all, or none easily applicable to the current assignment (for
instance, the writer has written three television movies but no
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theatrical movies, or written episodes of various television sitcoms
but no feature-length projects). As a general rule, the writer’s quote
was (prior to the new rules) considered the floor or starting point for
negotiations on the current assignment, subject to the other factors
discussed herein. However, the new legislation affecting the
prospective employer’s ability to ask for quotes, passed in both New
York and California, has impacted the quote process.
The nature of the particular assignment—The writer’s fee will
usually depend, to a large extent, on the type of project being
negotiated, such as, whether the project is intended to be a big-budget
summer blockbuster or a small independent film, as well as the
history of deals made by the particular studio. For example, assuming
Focus Features can successfully argue that it has never paid any
writer more than $200,000, a writer engaged to create a script for
Focus might agree to a reduction in her typical fee. Similarly, if the
writer has an emotional attachment to a project or is eager to work
with a particular producer or director who notoriously makes only
low-budget films, the writer may be willing to work for a lower sum.
One of the related issues to consider is the size of the intended budget
for the film. If the budget is low, it will be more difficult for the
writer to secure a high writing fee. Conversely, if the budget is high,
the writer can more easily argue that she should receive her due
share.
The “heat” (or lack thereof) surrounding the particular writer—
A writer’s compensation may also be affected by the success (or lack
thereof) of his past projects and his recognition among those in the
industry. An established writer may have had a run of bad luck,
writing several flops over the past years. Alternatively, a writer may
have even taken herself out of the market intentionally, in order to
pursue personal or other professional interests. In such cases, there



may be a perception in the industry that the writer’s value has
diminished, in which case a writer may be forced to work below her
quote (with the only alternative being to refuse the assignment).
Conversely, a relatively inexperienced writer may have recently sold
a number of screenplays, treatments, or even pitches and suddenly
finds herself to be in great demand. Similarly, she may have recently
won a writing award or perhaps been mentioned in an article quoting
Will Ferrell or Julia Roberts stating that this young writer is the “most
talented writer to hit Hollywood in ten years.” Whatever the source of
the heat, if a writer is considered hot, a studio will be forced to pay a
higher price to secure that writer’s services.

Furthermore, various other considerations unique to each particular
situation will play a role in any given negotiation. Once the business affairs
executive or the producer has considered all these factors and determined a
number that he perceives as fair, another important question arises: should
the negotiator offer the number that he wants to “close the deal” at or
something lower, allowing room for negotiation? If the latter proves to be a
good strategy, how low can the initial offer be without risking insult to the
other party?

Consider the following scenario: Jane Writer was hired one month ago
by Warner Bros. to write an animated film for fixed compensation in the
amount of $325,000, and her agent freely volunteers this information to the
executives at Paramount Pictures. Paramount now wants to hire Jane to
write a big-budget, live-action science-fiction film. In such a case, the
Paramount executive might not be able to offer $250,000 with a straight
face. The Paramount picture is seemingly higher-profile than the WB
picture, and it would be hard to justify an offer so much lower than Jane’s
recent deal. Although there might be other considerations, the executive
might feel that it would be unreasonable to offer even a penny less than
$325,000, the precise amount of Jane’s quote. As the negotiations progress,



the Paramount executive must constantly revisit these issues in determining
how much more to pay, if any.

Guaranteed vs. Optional Writing Steps
Part and parcel of the negotiation relating to the writer’s fixed
compensation is determining precisely what the studio will be entitled to for
that money—the number of writing steps (e.g., rewrites, polishes) that will
be included in the writer’s guaranteed fee and whether the writer will work
exclusively and immediately.

The basic writing steps for feature scripts are the following:

Treatment. A treatment is an adaptation of a story, book, play, or other
literary material for motion-picture use in a form suitable as the basis
for a screenplay (which usually appears in the form of a detailed
outline). An “original” treatment is an original story written for motion-
picture use in a form suitable as the basis for a screenplay.

First Draft Screenplay. A first draft is a complete draft of a screenplay,
containing a sufficient number of scenes to constitute a feature-length
motion picture.

Rewrite. A rewrite (sometimes referred to as a set of revisions)
encompasses the writing of significant changes in plot, story line, or
character relationships. A “page one rewrite” typically means that the
script has been completely reworked.

Polish. A polish comprises changes in dialogue, narration, or action.
Such changes would be more minor in nature than those included in a
rewrite.

Guaranteed Steps



When a writer is guaranteed fixed compensation of, for example, $500,000,
it is rarely for a single draft of a screenplay. A studio will normally contract
for a first draft and one or more rewrites and/or polishes. The studio
obviously wants to get as much out of the writer for as little money as
possible, while the writer hopes to force the studio to pay separately for
additional writing steps. Typically, as in any compromise, the studio and
writer will agree to more than one writing step. Once the studio and writer
agree on the amount and extent of the writing steps, the fees must be
allocated among the various steps. Of course, the WGA Agreement sets out
minimum fees for all the writing steps, and the amounts allocated to each
step must at least meet the minimum requirements if the deal falls within
WGA jurisdiction.

In most cases, the studio’s interest lies in deferring as much money as
possible to a later date, while the writer wants to frontload the cash.
Typically, the largest portion of the fixed compensation will be allocated to
the first draft, as that usually requires the greatest effort from the writer.
Even a second complete draft would require somewhat less work, so a
lower portion of the overall fee would be attributed to that writing step.
Although the writer will eventually receive the same overall payment, the
allocation is sometimes an issue of contentious debate. The studio has a
further interest in not inflating a writer’s quote by attributing too great a
payment to the polish or rewrite. In addition, once the studio agrees to the
allocation, it could very well affect the price a studio will feel compelled to
pay if it chooses to order additional drafts, rewrites, or polishes (beyond the
number of writing steps negotiated for).

The guaranteed steps are typically on a pay-or-play basis, which means
that the studio, barring unusual contractual contingencies such as force
majeure (i.e., an act of nature beyond the producer’s control), material
default, or breach by the writer, must pay the writer for each guaranteed
step whether or not the particular step is actually ordered (i.e., the producer



or studio may terminate the writer at any time, but would nevertheless be
obligated to pay the entire compensation for each guaranteed step).
However, even if the writer did complete all steps, the studio would not be
obligated to actually use the writer’s work in its film.

This differs from the concept of pay-and-play, which is very rare and is
discussed in further detail in Chapter 6. It refers to the commitment by the
studio or producer not only to pay the writer, but to actually utilize her
services. In other words (again, barring unusual contractual contingencies
such as force majeure or the writer’s default), the producer agrees that it
will not produce the movie without the writer’s full participation. In the rare
instances where such a commitment is made, it is almost always in
connection with nonwriting services, such as in cases where the writer is
also a director or an actor. Consider the following example: A writer creates
a marketable screenplay but refuses to sell it unless the studio or producer
agrees to allow such writer to render directing services if the project is
produced. In such an instance, the studio might agree to engage the writer
as director on a pay-and-play basis. In other words, if the project progresses
to production, the studio must allow the writer to direct and cannot
discharge its obligation simply by paying the negotiated directing fee.
According to Hollywood folklore, Sylvester Stallone’s acting deal in
connection with Rocky was pay-and-play. Sly wrote the screenplay and
reportedly refused to part with the rights unless the studio allowed him to
star in the film.

Optional Steps
In the majority of cases, the studio will insist that a price be set in the
writer’s agreement for at least a limited number of additional writing steps,
beyond what the fixed compensation covers. These steps are not
guaranteed, but rather the studio/producer has the option (or the right) to
engage the writer for those services at a preset fee if the studio or producer
so chooses. For example, if a writer is guaranteed $300,000 for a first draft



•

•

•

and $125,000 for a rewrite, the producer will usually negotiate for the
ability to require additional steps (likely a second rewrite and a polish) at a
predetermined price, with first call on the writer’s services if such services
are required. These steps are referred to as “optional steps,” and the studio
may order some or none of these steps within certain time frames and will
be required to pay only for those ordered.

Writer representatives will sometimes attempt to insert language
preventing a studio or producer from ordering a particular optional step
unless the immediately preceding optional step was also ordered. Thus, in a
deal that provides for an optional rewrite and an optional polish, the writer’s
representative will argue that the optional steps should be dependent and
consecutive, so that the polish cannot be ordered unless the studio first
orders (and pays for) the rewrite. Studios will often resist this logic,
claiming that if the script only needs a polish after delivery of the final
guaranteed step, the studio should not have to pay for a rewrite it doesn’t
need.

Reading and Writing Periods
Another point of negotiation relates to the length of the writing periods (i.e.,
how many weeks the writer will have to deliver the work) and the reading
periods (i.e., how long the studio/producer has to read the particular work
and make comments before requesting that the writer commence the next
writing step). Standard reading and writing periods will often conform with
the following schedule:

First Draft: eight- to ten-week writing period, four- to six-week
reading period
Rewrite: six- to eight-week writing period, four- to six-week reading
period
Polish: four-week writing period, two- to four-week reading period



The writer will often try to negotiate for longer writing periods, so that she
has more time to complete the work, and for shorter reading periods, so that
payment for the next writing step is triggered sooner. Conversely, the studio
will try to shorten the writing periods and lengthen the reading periods. The
WGA does not set out specific writing/reading periods for feature writing
services, provided, however, that the writer is paid no less than scale for
each week in which the writer renders services. In other words, while
$150,000 may be a permissible fee (under the terms of the WGA
Agreement) for a feature-length script, it will not be recognized as sufficient
compensation in an agreement specifying a thirty-week writing period, as
WGA writers cannot be paid less than (approximately) $5,500 per week
when rendering services on motion pictures.

In most writing deals, “time is of the essence.” In other words, if a
writer fails to deliver the work within the allocated writing period, she will
be deemed to be in default or in breach. In addition, most producer or
studio contracts require that the writer will render services on an
“exclusive” basis during all writing periods (i.e., she may not render
services for another party during that time) and on a nonexclusive, but “first
priority” basis during all reading and option periods. In the event the
producer (as opposed to the writer) wishes to extend the reading or writing
period or postpone commencement of a particular writing step, the writer’s
representative will often negotiate for language requiring that the payment
due on commencement of such delayed writing step be paid in accordance
with the original schedule, notwithstanding the postponement. The writer
will further attempt to limit the aggregate amount of time in which the
studio or producer can postpone her services. Typically, studios will agree
that a writing step cannot be postponed in excess of twelve to eighteen
months from the date initially specified in the writer’s agreement.

Payment Schedule



Feature writers are typically paid 50 percent of the fee allocated to a
particular step upon the writer’s commencement of such step and the
remaining 50 percent upon delivery of the step. The payment schedule is
not often modified, as this “half on commencement, half on completion”
formula has become the industry standard. However, in cases where the
writer is in dire need of cash, she will try to negotiate a larger up-front
payment.

Contingent Compensation (“Back End”)
Prior to late 1999, it was practically unheard of for a writer to be granted a
meaningful back-end participation in a feature film. While there are
exceptions to any rule, it was essentially dictated that a writer would be
entitled to 5 percent of the net profits (sometimes called net proceeds,
project net proceeds, or some other variant) derived from the exploitation of
the motion picture. The 5 percent would be contingent upon the writer
being accorded sole writing credit. If the writer received shared writing
credit, the writer’s share of net proceeds would instead be reduced to 2.5
percent. If the writer ultimately did not receive any writing credit (i.e., the
script was rewritten so substantially that the WGA determined that credit
should be awarded to some other writer or writers), the writer would not
receive any such contingent compensation.

Talent representatives will often seek to narrow the contract language to
provide that in the event the writer shares credit, her 5 percent would be
reducible only by third-party writers contractually entitled to receive
contingent compensation, to a floor of 2.5 percent. In other words, if the
studio hires a script doctor to polish the screenplay, and the studio’s deal
with such script doctor does not include a back end, the representatives for
the primary writer will argue that the 5 percent should not be reduced, since
the studio is not “out of pocket” more than the original 5 percent. The
studio, of course, will argue that 5 percent is not deserved, since the first



writer’s efforts were not sufficient to secure a green light for the film.
Whether the studio or the talent will prevail on this issue is a matter of
bargaining power and negotiating skill. In any event, a “net profit”
participation will not necessarily generate additional payments to the writer,
even in cases where the film is a box office hit. This is because “net profit”
is a contractually defined term, which often bears little resemblance to the
layman’s understanding of such term. Studio definitions typically provide
for numerous fees and deductions that can make net proceeds difficult to
achieve.

While the 5 percent rule (writers receiving sole screenplay credit are
accorded 5 percent of the project net proceeds) is still largely in effect, in
early 1999, amid much fanfare, Sony Pictures announced that it would
accord certain writers a gross participation, rather than a net participation.
While the intricacies of studio profit definitions are discussed in Chapter 11,
it can be said with relative certainty that a gross participation, no matter
how defined, is immensely preferable (from the talent perspective) to a net
participation. Under Sony’s formula, certain high-level, established writers
who have sold screenplays on spec for prices exceeding $1 million or have
been engaged to write screenplays for guaranteed fees in excess of
$750,000 would be entitled to receive 2 percent of the studio’s gross
revenues after the deduction of very specific costs and expenses (1 percent
for shared credit). It was expected that other studios would feel compelled
to match Sony’s deal. As it turned out, with rare exceptions, film writers to
this day remain relegated to a standard net profits participation.

A category falling in between “net proceeds” and a true “gross”
participation is AGR, i.e., a percentage of the “adjusted gross receipts.”
AGR is a broad category that varies definitionally from studio to studio and
even within a studio from deal to deal. In most cases, the distinguishing
factor about AGR versus net proceeds is that a reduced distribution fee is
charged by the studio. Many studios have established set parameters for



defining a writer’s back end depending on her level of up-front
compensation. Consequently, in many cases the writer’s representative
simply needs to request that the studio grant the writer the “best” definition
(whether it is net proceeds, AGR, or something better) available to a writer
of that stature. Chapter 11 explains the concept of profit participation in
greater detail.

Production Bonuses
Another item falling within the category of contingent compensation is the
production bonus (i.e., a bonus paid if and when the movie gets made). The
production bonus is sometimes called the credit bonus, because, like a profit
participation, the production bonus is tied to credit. Thus, if the movie is
produced, and the writer is accorded sole credit, the writer will be paid an
additional bonus, usually at the time the final credits are determined by the
WGA. If the writer is accorded shared credit, rather than sole credit, her
production bonus will usually be reduced by 50 percent. Sometimes, the
writer representative will request that the shared bonus be reduced only by
amounts paid to other writers sharing credit, but in no event should the
reduction exceed 50 percent. This would be advantageous if the subsequent
writer does not have a production bonus guaranteed in her contract or if the
bonus is low. If the writer is not accorded any credit, in most cases she will
not be entitled to any portion of the negotiated production bonus.

Writer representatives or the trades will often report that a writer was
paid, for example, $300,000 against $500,000. What this typically means is
that the writer was guaranteed a writing fee of $300,000 (although
sometimes the optional steps are included in the figure, so that the studio
actually has to order the optional steps for the entire $300,000 to
materialize) against a potential total compensation of $500,000 if certain
events occur—most important, that the movie is produced and the writer
receives the requisite credit. That additional $200,000 is typically the
production bonus.



For the writer to receive the bonus as soon as possible, writer
representatives will often request that in the event no subsequent writers are
hired to work on the script prior to the start of principal photography, the
studio advance an amount equal to the shared credit bonus to the writer
upon commencement of principal photography. The rationale is this: the
arbitration process heavily favors the initial writer. In other words, it is very
difficult (but possible) for the initial writer creating material to be awarded
less than sole credit and virtually impossible for such writer to receive no
credit—i.e., the first writer will almost always be accorded shared credit at
a minimum, unless the script has been completely and substantially
rewritten. Since the writer is all but guaranteed to receive credit in such
circumstances, studios will typically agree to advance an amount equal to
the shared credit bonus at the start of principal photography, since at that
point the picture is actually going forward and should be completed absent
extremely exigent circumstances. Even if a dispute regarding credit
subsequently arises, requiring an arbitration, the dispute is likely to affect
only whether the writer is accorded sole or shared credit (the advance being
fully earned in either case). Without an explicit agreement by the studio to
advance a portion of the credit bonus, the writer must wait until final credits
are determined, which can be months after conclusion of principal
photography.

Sample contract language dealing with the advance of the shared bonus
may read as follows: “In the event that no other writer is engaged to render
writing services on this project prior to the start of principal photography,
Writer will be paid fifty percent (50 percent) of the production bonus
referenced herein as an advance. Such sum shall be payable no later than
ten (10) days following commencement of principal photography. In the
event that Writer receives sole credit, the balance of Writer’s production
bonus will be payable at such time as final credits are determined. In the



event that Writer is not accorded any writing credit on this project, Writer
will return such advance within ten (10) days of final credit determination.”

Because the writer is contractually obligated to return the advance if the
production bonus is not ultimately warranted, studios will tend to limit this
provision to instances in which it is all but assured that the writer will be
accorded shared credit at a minimum, as they do not want to attempt to
collect money from an individual (no matter how affluent such individual
may be).

Award Bonuses
For a writer to improve her deal, the writer representative will often look
for creative ways to “sweeten the pot.” One such method is to request that
the writer be paid a bonus in the event that the writer wins, or is even
nominated for, a particular award, such as a Writers Guild Award, Golden
Globe Award, or even an Academy Award. It is difficult for a studio or
producer to refuse a modest bonus in the event the film wins an Oscar for
best screenplay, as such an award will undoubtedly contribute to an increase
in the picture’s revenues. The dollar amount of such a bonus is negotiable,
in most cases escalating with the level of prestige of a particular award
(with a win typically being more valuable than a nomination). In some
cases, a request for an award bonus is not appropriate, and such provisions
do not appear in most writer deals. Rather, these bonuses are more typically
found in A-level actor and director deals.

Box Office Bonuses
Studios sometimes grant a bonus payable if and when the picture generates
a certain amount of money in its initial theatrical release, either worldwide
or in North America alone. A typical provision might state that “at such
time, if ever, as the domestic (i.e., United States and Canada) box office
receipts, as reported in Daily Variety or a similarly reliable publication,
reach $30 million, Writer will receive a bonus of $20,000.” A box office



bonus might be granted in an instance where a writer agrees to work below
her quote, such as in connection with a low-budget film. A savvy agent or
attorney will argue that if the alleged low-budget picture grosses as much as
or more than a higher-budgeted picture, the studio will be sitting on greater
profits (as costs were lower) and, therefore, should grant deferred
compensation to the writer, payable at such points as the picture is heavily
in the black. It is common for box office bonuses to be paid at more than
one point. For example, the writer might be granted $20,000 at $30 million,
an additional $20,000 at $40 million, and an additional $50,000 at $50
million. Such bonuses are often preferable to a traditional profit
participation, as the money breaks are more easily verifiable and not likely
to be affected by the actual profitability of a film.

In some cases, a writer’s representative may ask that these bonuses be
paid if worldwide box office receipts reach a level double the level (of
domestic box office revenues) that would require payment of a bonus. For
example, a bonus might be payable at the earlier of such time (if ever) as
domestic box office receipts reach $50 million or such time as worldwide
box office receipts reach $100 million. A bonus structured in this manner
will benefit the writer with respect to films that “outperform” expectations
overseas (or underperform in the domestic territories). However, if the
studio’s projections indicate that a film is likely to attract larger audiences
overseas, the studio might insist on a higher multiple than two to one (for
example, the bonus might be payable at $50 million in domestic gross or
$120 million in overseas gross).

Credit (on Screen and in Paid Advertising)
With respect to projects falling within WGA jurisdiction, credits are not
subject to studio discretion (as they were prior to the formation of the
WGA). If that were still the case, studios might be tempted to cut writers
out of the credit process for various reasons. In instances where a writing



deal is not subject to the terms and conditions of the WGA, more precise
language needs to be negotiated regarding credits. For example, a contract
might state that “in the event that 75 percent or more of the final script has
been written by Writer, Writer will be accorded sole screenplay credit.” In
addition, there might appear further language providing for an arbitration
mechanism in the event the writer and hiring entity do not agree on the
form of final writing credits, or language stating that the parties agree that
credit will be determined “in accordance with the WGA credit manual.”

Accordingly, if a writer’s employment agreement falls under WGA
purview, essentially, all aspects of the writer’s credit will be determined by
WGA regulations. The WGA Agreement provides a mechanism for the
determination of all writing credits, including “Written by,” “Screenplay
by,” and “Story by.” The WGA Agreement further provides for an
arbitration (among the studio and all writers participating in all versions of
the screenplay) in the event that there is a dispute relating to credit.

A “Written by” credit generally signifies that the writer has created both
the story and the screenplay. In instances where a different writer or writers
were responsible for the underlying story, a separate “Story by” credit will
follow a “Screenplay by” credit, signaling that the writer or writers of the
screenplay did not create the plot entirely on their own. Consider the
following example: Jack and Jill pitch a story to Universal. Stanley and Jill
end up writing the screenplay. Final screen credits may read: “Screenplay
by Stanley and Jill; Story by Jill and Jack.”

The WGA requires that the writer’s screen credit must be accorded in
the same size and style of type as that of any other noncast individual
accorded credit on the project, such as the director or producer. The words
“Written by,” “Story by,” or “Screenplay by” must be at least half the size
of type used for the name of the writer(s). The WGA also ties writers’
credits in paid advertising (such as magazine print ads, billboards, one-
sheets, and radio ads that the producer or distributor has paid for) to that of



•

•

the director and producer of the film. In other words, if the studio credits
the director or producer in such ads, it will be required to accord credit to
the writer, as well. The WGA Agreement provides that in advertising,
names of the individual writers given credit must be in the same size and
style of type as that used for the director or producer, whichever is larger.

If the agreement does not fall within WGA jurisdiction, key items that
will need to be addressed include the following:

Placement. The writer should receive on-screen credit on a separate
card in the main titles. If writing credit is shared, the card will likely
have to be shared.
Paid Advertising. The writer should have her credit included in paid
advertising wherever the director or producer receives credit. It’s best
for a writer to tie her credit to the director’s, because (like the WGA)
the Directors Guild of America (DGA) comprehensively governs the
inclusion of the director’s credit in paid advertising, while no union is
in place to date that governs producing credits. Even if a studio
agrees to include the writer’s credit in paid advertising in which the
director’s credit appears, the studio will typically exclude award,
nomination, or congratulatory ads, arguing that it should not be
required to credit the writer when ads it purchased congratulate the
director on winning an award. While logic supports the exclusion of
such award and congratulatory ads, the savvy writer’s representative
will insist that the exclusion be specifically limited to
award/nomination ads “in which only the honoree is mentioned.” In
other words, if a congratulatory ad (congratulating the director) also
happens to mention that the film was “executive produced by Tom
Hanks,” the writer’s agent will argue that such an ad must include the
writer’s name, as well. Although the ad would indeed be
congratulatory, it mentions individuals other than the honoree.
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Size of Credit. The writer’s credit should be the same size and type
as other individual credits, including such aspects as boldness, height,
width, and thickness.
Merchandise. In addition to items of paid advertising, the writer
should be credited on any item of merchandise that contains the
film’s billing block (i.e., the credit banner that appears at the bottom
of most posters and print ads promoting a film), such as a soundtrack
cover or DVD and Blu-ray packaging.

Separation of Rights
Under US copyright law, the creator of an original written work is entitled
to certain proprietary rights as the author. However, that is not the case
when a writer is hired to write a script and works under the direction and
control of her employer. In such cases, the writer’s work product is
classified as a work-for-hire, which is defined under the 1976 Copyright
Act as either of the following:

A work prepared by an employee within the scope of her
employment; or
A work specifically ordered or commissioned for use as a
contribution to a collective work as a part of a motion picture or other
audiovisual work.

When a script is considered a work-for-hire, the employer is deemed to be
the “author” for copyright purposes and can control when and how the
project is exploited, if at all. As a result, many unproduced scripts sit
gathering dust in studio libraries.

In an attempt to recapture some of the rights ordinarily reserved to
authors under the Copyright Act, the WGA “separates out” a certain group
of rights that would otherwise be owned by the writer’s employer and
instead grants them to the writer (assuming certain conditions are met).



While the Agreement does not actually divide the copyright itself (the
Copyright Act provides that the copyright is not divisible), the parties to the
WGA Agreement contractually agree that certain rights in the screenplay
(described below) will be retained by the writer.

Qualifying for Separated Rights
Entitlement to separated rights is subject to WGA determination. To qualify
for such rights, a writer’s work must meet both of two criteria, similar to
criteria required for copyright entitlement. First, the work must constitute
an original story or original story and screenplay (i.e., it is not based on
material previously published or produced). If a writer is assigned material
to work from, such as a book or a play, the writer is unlikely to qualify for
separated rights, unless she creates a “substantially new and different story”
(i.e., there is no substantial similarity between the new and the underlying
material). Second, the writer must also receive sole “Story by,” “Written
by,” or “Screenplay by” credit on the motion picture.

The writer receiving separated rights will be entitled to the following:

Reserved Rights (Book Publication/Live Stage). The writer will retain
the right to publish a book based on the script subject to a holdback
period. Nevertheless, the producer can publish a novelization of the
film for marketing purposes, to be released in conjunction with the
release of the film, provided that the writer is given the first opportunity
to write the novelization. Even if the writer chooses not to participate in
the novelization, she will be entitled to a WGA-mandated minimum fee
for the right to publish. The writer will also maintain the right to
produce a live stage version of the material (again, after expiration of a
holdback period) if the producer has not already exploited the rights. If
the producer or studio wants to exploit these rights, it must pay the
writer a WGA-prescribed fee.



Sequel Payments. A writer qualifying for separated rights will also be
entitled to receive royalties in the event that additional productions
(such as theatrical sequels, television movies, and television series) are
created using principal characters from the original production.
Generally, writers will try to negotiate for payments in excess of those
required by the WGA Agreement. A standard negotiated sequel
payment for a theatrical film is 50 percent of the writer’s fixed
compensation under the original contract. In addition, the writer may be
entitled to receive a “Based on the Character Created by” credit in
connection with a theatrical sequel and can negotiate to receive a similar
credit on other sequels.

Right of Reacquisition. The qualified writer will have the right, under
very limited circumstances, to reacquire ownership of her work if
certain conditions are met. In instances when the writer’s work remains
unproduced (in any medium) for a period of five years, the writer will
have a twenty-four-month period to repurchase the material from the
studio, provided the studio is no longer actively developing the
property. In order to reacquire the material, the writer must repay the
script purchase price or writing fee she previously received from the
studio. In addition, the writer must ensure that any remaining literary
costs, such as bonuses to other writers or rights holders that may
become due (plus interest), be borne by any entity that ultimately
produces the work. The right of reacquisition is similar to (but generally
more onerous for the writer than) the right of “turnaround,” discussed
below.

Mandatory Rewrite. The qualified writer must also be given the
opportunity to write the first rewrite of the script at no less than WGA
minimum. If the producer/studio wants to replace the writer, she must



first be given the opportunity to meet with a senior production executive
who has read the script to discuss the writer’s continued involvement.

Perks
While the perks of a writer will rarely compare to those of a “star” actor or
director, writer representatives will nonetheless try to secure the following
basic perks.

Business-Class Air Travel, Hotels, and Expenses
Under terms of the WGA Agreement, in the event that a writer is required
to travel to a distant location (which is considered by the WGA to be at
least 150 miles from the writer’s principal residence) to perform writing
services, the producer must provide round-trip transportation (by air, if
appropriate), accommodations, and expenses. The WGA allows for coach-
class travel for domestic flights under 1,000 miles, but writers are free to
negotiate for more favorable provisions (such as air travel via business
class). The WGA even requires the studios to cover baggage fees!
Currently, the WGA does require business-class travel for flights in excess
of 1,000 miles. In instances of non-WGA employment, these terms must be
specifically negotiated, and thus, depending on the writer’s leverage, such
travel may or may not be first class. The writer will also want to ensure that
the producer pay for hotel accommodations and living expenses (covering
meals, taxis, tips, etc.). Higher-level writers will typically receive extra
plane tickets for their companions and larger expense allowances.

Office/Secretary/Parking
If the writer performs services at the studio, she will often request a parking
space, use of an office to work in, as well as the help of an
assistant/secretary. Whether the writer will receive these perks is clearly
dependent on her status in the entertainment industry, as well as the
particular circumstances surrounding her employment.



Blu-ray/DVD/Soundtrack Copies
Commonly, the studio contractually promises that the writer will receive
one DVD and/or one Blu-ray copy of the finished film “at such time, if
ever, as such become commercially available.” Believe it or not, studios
will rarely grant more than one copy (contractually), and most studios do
not include this language until it is specifically requested by the writer’s
representative. The writer may also request a copy of the soundtrack album,
if applicable.

Premieres and Expenses
The writer or her representatives will likely request that she receive an
invitation to all celebrity premieres (or even film festivals at which the film
is exhibited). The distributor will usually grant a request for an invitation
(for the writer and one guest) but may or may not agree to reimburse the
writer for travel and related expenses incurred in connection with the
writer’s attendance, depending on the budget of the film and the clout of the
writer.

Research Expenses
If research is required, the writer’s representative will typically request
either a lump sum to cover research expenses or reimbursement for actual,
verifiable expenses.

Turnaround
“Turnaround” refers to the right of an individual to take partial control over
a project or a script on a temporary basis. It is a contractual right that must
be specifically negotiated, as the right is by no means an automatic, nor is it
granted to writers by the WGA Agreement.

The way turnaround generally works in the entertainment industry is as
follows: A studio or producer engages a writer to write a script or acquires
an existing script. Sometime later, the studio or producer passes on the



project, ceasing all development activity and abandoning it. At this point,
unless a right of turnaround has been granted, the script or other literary
material will likely languish on the shelves of the studio warehouse.
Alternatively, if turnaround has been granted, the writer or producer may
have the ability to resurrect the project if she can find another buyer willing
to take it over.

Turnaround is most often granted to writers or producers (as opposed to
actors or directors) for a limited period of time—most often, eighteen
months. During this eighteen-month period, the producer or writer is free to
“shop” the project to other production entities or financiers. If the producer
or writer is successful in “setting up” the project at a competing company,
the first studio will agree to relinquish all rights to the project, subject to the
requirements set forth in the turnaround agreement. First and foremost is
the requirement that the newfound buyer reimburse the first studio for
essentially all its costs in developing the project through the date of
abandonment, including literary acquisitions, writer fees, and producer fees.
In most cases, interest is added on, as well.

Another common requirement imposed by studios when granting
turnaround is a 5 percent net profit participation in the project (if such
profits materialize, payable by the acquiring studio/production company to
the original studio) should the project ever see the light of day. Another key
provision contained in most turnaround agreements is known as a “changed
elements” clause. This clause dictates that if a material element of the
project changes during the turnaround period but prior to its acquisition by
another studio, the initial studio or producer will retain the ability to resume
development of the project (as if it never “passed”). These changes are
defined in the agreement and include a change in the director, principal cast,
and a material change in the script or budget.

In most cases, the writer’s negotiation is limited to a request for a
turnaround right. If the studio agrees, it will send its standard turnaround



agreement to the writer for signature, and in most instances, such a
document will be signed as is. Nevertheless, turnaround provisions can be
difficult to interpret, and a skilled attorney can protect the writer’s interests
in important ways.

Finally, differentiating between turnaround rights in an entire project
and turnaround to a script only is important. Here’s an example:

Showtime Networks develops a limited series titled Mothers-in-Law.
The network engages five writers to script a half-hour episode each. The
network abandons the project, and Writer X wants turnaround. Showtime is
unwilling to part with the rights to the entire anthology, partly because
Showtime is uncomfortable granting Writer X rights to scripts written by
other writers. Instead, Showtime grants Writer X a right of turnaround to
her script only. Writer X can then try to set this up as a television special or
one-act play, or simply rework the plot and use it in an unrelated television
series.

Clearly, most producers and writers will prefer turnaround in the entire
project. However, when a studio is unwilling to part with all its rights in the
project, it is still possible that the studio will grant the writer turnaround
rights in such writer’s script only. This might be important to a writer,
because the writer could then rework her script for potential use in
connection with another project. Conversely, a studio might want to hold
onto certain underlying rights in a project and, at the same time, be willing
to part with the rights to a single script relating to the project.

What happens after expiration of the turnaround period? If the producer
or writer with turnaround rights has been unsuccessful in breathing new life
into the project, the first studio or producer will retain its rights, and the
project will remain in limbo (until the studio decides to exploit that project
in some way, including a future sale of the property to a producer). At
times, however, upon the writer’s request, the studio may agree to extend
the turnaround period.



Consider the following example: New Line Cinema develops a film
titled The Truth about Cats and Dogs. New Line passes on the project.
Fortunately, the writer negotiated for turnaround. The company, 20th
Century Fox, becomes interested in the project and agrees to reimburse
New Line for New Line’s development costs but doesn’t want to pay any
interest charges. As a favor to the picture’s director, New Line agrees to
waive interest. Fox goes on to produce the film, which is quite successful.
New Line receives 5 percent of Fox’s project net proceeds (per the
turnaround agreement).

Another example: New Line develops Dumb and Dumber. New Line
passes. The producers shop the project to other studios. During this time,
Jim Carrey agrees to star in the picture. New Line explains to the producers
that it (New Line) is contractually entitled to reacquire the project and
continue development, if it so chooses, due to this “changed element” (i.e.,
Jim Carrey’s interest). New Line decides to produce the film, which goes on
to become New Line’s highest-grossing movie until Austin Powers is
released years later.

Reversion
Unlike turnaround, the right of reversion is permanent. A writer with
considerable leverage can negotiate for a reversionary interest. Even if the
writer does not possess enormous clout, a particular writer may be
unwilling to part with her work product unless she knows that the work will
revert in the event that the project is not produced.

If reversion is granted, then once the studio passes on the project, the
rights in and to the writer’s work (including the copyright) will actually
revert to the writer. This is very different from a right of turnaround, in that
the writer will have complete control and ownership of the material, subject
to one important proviso: the studio will continue to have a financial stake
in the property. The precise amount of this stake, known as a “lien,” is
subject to negotiation, but it will most likely be equal to the studio’s



development costs (plus interest). The studio’s lien does not affect the
writer’s ownership interest. In other words, the writer has no duty to exploit
the property or to attempt to realize any profits. The writer can simply
choose to keep the property in her filing cabinet. The studio’s lien merely
grants the studio the right to collect funds in an amount equal to its financial
interest when and if the writer exploits the property and realizes any
proceeds.

Miscellaneous
Beyond the broad strokes of any writing deal, some issues may not be
specifically discussed by the agent and business affairs executive.
Nonetheless, provisions relating to such matters will be found in many
writing contracts. Accordingly, dealmakers should become familiar with
these concepts.

Certificates of Authorship
A certificate of authorship (or “C of A,” as it is sometimes referred to by
industry insiders) is a document created by lawyers as a shortcut to securing
appropriate copyright ownership in a script or other work. The document is
typically two to three pages in length, and a sample is included in appendix
A.

The need for the document arises primarily when a studio is anxious for
a writer to begin working but has not concluded negotiations relating to the
long-form agreement. The long-form contract will convey all requisite
rights to the studio/producer (thereby rendering the certificate of authorship
redundant). However, a fully negotiated agreement can easily take weeks to
complete.

The certificate of authorship purports to grant to the studio/employer all
necessary rights but is amazingly brief and requires little negotiation. The
idea is that if the writer signs this certificate, the employing studio or
producer has sufficiently protected its rights and can authorize the writer to



commence work. The studio will frequently register the C of A with the
U.S. Copyright Office. Many studios will agree to begin paying the writer
in the absence of a signed contract if she executes the C of A. The
certificate is not designed to replace a contract, and negotiations over
contract language typically continue.

The most important provision contained in the certificate of authorship
is the work-for-hire clause. Essentially, the writer must acknowledge that
his work constitutes a work-for-hire as such term is defined by the U.S.
Copyright Act. Accordingly, the studio (or producer) will be deemed the
“author” of the work and should be able to freely exploit (or refrain from
exploiting) the work, subject to any rights specifically reserved to the writer
by contract, copyright law, or by the WGA Agreement.

Other elements of the certificate of authorship include certain
representations by the writer as to the originality and nondefamatory nature
of the work, as well as an acknowledgment that in the event of a dispute,
the writer will be limited to seeking monetary damages and cannot obtain
injunctive relief (i.e., the right to seek a court order halting or delaying
production or release of the film).

Whether a C of A, in the absence of a signed agreement, sufficiently
protects the studio’s interests is a question subject to some uncertainty. This
precise issue has seldom been litigated, and when it has, there have usually
been some unique circumstances that helped sway the court or the jury.
Some experienced writer representatives will not allow their clients to sign
the C of A if any material deal issues are outstanding, knowing that once
the C of A is signed, the writer will be left with little leverage. In any event,
the requirement that a C of A be executed initially (with a full contract to
follow) will unlikely change in the near future.

Pension, Health, and Welfare Contributions
In addition to writing fees, WGA members are entitled to certain health
benefits and contributions to their pension fund. Article 17 of the WGA



Agreement requires that producers contribute an amount equal to 6 percent
of the writer’s gross compensation for writing services (excluding travel
and other expenses) to the WGA pension plan. In addition, producers are
required to pay 8.5 percent of the writer’s gross compensation to a health
fund.

Merchandising Royalties
Merchandising refers to the manufacture and sale of items of merchandise
(e.g., mugs, T-shirts, hats, toys) relating to the motion picture. The
studio/producer will retain the sole right to sell merchandise based on the
literary material it owns. Nevertheless, the WGA Agreement provides that
if a studio or producer sells an object first physically described in the
writer’s material and such a description is unique and original, the writer
will be entitled to a payment in the amount of 5 percent of the gross monies
remitted by the manufacturer for the sale of such merchandise. This
payment is not dependent on the writer’s entitlement to separation of rights.
If the deal falls outside WGA jurisdiction, the writer may still be able to
negotiate for this payment.

Remakes/Sequels
The WGA writer is typically entitled to an additional payment if a remake
based on her original script is produced. Many older films have recently
been remade. The motion picture Murder on the Orient Express (with
Kenneth Branagh, Johnny Depp, and Michelle Pfeiffer), for example, was a
remake of an earlier version (with the same title) released in the 1970s that
starred Sean Connery and Lauren Bacall. In September 2017, Sony Pictures
release a remake of the 1991 film Flatliners starring Kiefer Sutherland and
Julia Roberts. Many studio contracts attempt to tie the writer’s right to
receive passive payments for remakes to her entitlement to separation of
rights. The WGA Agreement, however, does not make this distinction.
Thus, regardless of whether the writer qualifies for separated rights, a



credited writer will be entitled to a payment if the subsequent version of her
film is written under WGA auspices. Such writer may even be entitled to
writing credit on the remake. Most writer representatives request a passive
remake payment well above WGA scale, customarily in an amount equal to
33.33 percent of the writing fee paid to the writer and the same percentage
of any back end under the original deal. Nonguild writers frequently
demand a similar commitment.

Similarly, a writer would typically request and receive a passive sequel
payment (akin to a royalty) equal to 50 percent of the writing fee paid under
the original agreement.

First Opportunity to Write Subsequent Productions
The writer will often request that the studio engage her to write the
screenplay or teleplay for any subsequent productions (sequels, remakes,
pilots) based on her initial screenplay, given that she originated the story.
While this is not something that the WGA guarantees to writers (regardless
of whether they qualify for separated rights), many studios will nonetheless
agree to allow the writer to participate in the creation of subsequent
productions under certain circumstances. For example, the writer’s
employment agreement may include the following language:

If, within seven years after the initial theatrical release of the Picture,
Producer elects to commission a script for a theatrical sequel or
theatrical remake of the Picture, and provided Writer receives sole
writing credit on the Picture, and is then active as a Writer in the
entertainment industry, and is available, Producer shall negotiate with
Writer in good faith for Writer’s services on the screenplay for such
production upon terms no less favorable than those herein. If the parties
fail to agree within thirty days, or Writer is unavailable or elects not to
write, Producer will have no further obligation other than the payment
of royalties, if any, to which Writer may be entitled.



If the writer and studio reach an agreement in connection with the
subsequent production, so that the writer actually renders writing services,
she will typically not be entitled to the passive payments referred to above,
as her negotiated writing fee on the subsequent production will be deemed
to compensate her fully. If, however, the writer chooses not to perform
services or otherwise does not reach an agreement with the studio, she will
be entitled to the passive payments in lieu of direct compensation for actual
services.

Residuals
The WGA Agreement mandates minimum payments to writers in the event
that a feature film based on their screenplay is exploited in “supplemental”
markets (i.e., other than in movie theaters), whether in the United States or
abroad. These markets include free television, basic and pay cable, as well
as DVDs, Blu-ray discs, pay-per-view, and in-flight entertainment.
Accordingly, distributors must pay residuals to the Guild on behalf of the
writers, pursuant to formulas set forth in Article 65 of the WGA
Agreement.

Errors and Omissions Insurance
All distributors and most production companies carry E & O insurance
policies, which are designed to protect the distributor or other insured entity
against financial losses resulting from lawsuits or other claims that arise due
to error, omission, or negligence in regard to the insured’s duty to verify
that the copyright to a motion picture is clear. Such policies usually require
that the insurance company defend all insured parties and pay the costs of
litigation, irrespective of whether any particular claim is frivolous or
unfounded.

Here’s an example: Warner Bros. releases a Batman film, and an
English professor in Wyoming claims that he submitted a substantially
identical script to a Warner Bros. script reader two years prior to such



1.

release. Even if such claim is ultimately determined to be without merit,
costs will be associated with defending and investigating such claim. Legal
expenses, for example, must be paid no matter who wins in court. By
securing E & O insurance, the distributor or producer ensures that the
insurance company will pay any settlement or judgment against the
distributor, up to the limits of liability stated in the policy and after payment
of the applicable deductible.

Why is this important, or even relevant, to writers? The sharp agent or
attorney will insist that his writer/client be named as an additional insured
on the studio’s E & O policy. Most studios readily agree to this request.
This is important (to the writer), because if a copyright claim or lawsuit is
initiated, the plaintiff will typically name the studio, the producers, the
writer, and maybe even the director as defendants. In such cases, the studio
is contractually required to defend the writer (assuming that the lawsuit is
covered under the applicable E & O policy). While most major studios
might undertake such a defense on the writer’s behalf without a contractual
obligation, it is crucial for the writer to negotiate for such coverage before
any claims arise.

Annotation Guides
Studios and producers will usually include language in the writer agreement
requiring writers of true stories to annotate (i.e., substantiate the source of)
every unfictionalized line of the script. For example, if an item of
information came from a newspaper article, the writer would need to
specify the name of such article and where it appeared.
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CHAPTER 5

Television Writer/Producer
Agreements

While many consider film to be a director’s medium, most agree that
television is a writer’s medium. In television, particularly series television,
the writer is “king.” Successful television series creators such as Shonda
Rhimes (Grey’s Anatomy, Scandal, How to Get Away with Murder) and Jill
Soloway (Transparent) often take on the expanded role of showrunner on
the shows they create, supervising all other writers and overseeing all
aspects of production, from casting to editing. These showrunners serve as
the chief executives of the production, reporting only to the studio financing
the series and to the network (or other platform) airing the show. They are
usually credited as executive producers, which is considered the highest
level of individual producer credit available in television.

THE ECONOMICS OF TELEVISION
To better understand the mechanics of a television writer/producer deal, it is
useful to review the traditional economic model in the television business.



Unlike the motion-picture industry, where the consumer directly
contributes to the studios’ profits by purchasing a theater admission ticket,
television series traditionally generate revenue for the broadcasters (who, in
turn, pay a license fee to the studio) through the sale of commercial
advertising time and sponsorships. The advertisers—manufacturers,
retailers, and service providers who purchase air time on the network during
particular programs—contribute the bulk of the network’s revenues.
Clearly, the more popular shows attracting the most sought-after viewers
(i.e., viewers falling between the ages of eighteen and thirty-four) will
garner higher prices for the typical eight minutes of available ad time within
each half hour of programming. Thus, under the traditional model, the most
entertaining shows, achieving the highest television ratings, will generally
be the most lucrative to the broadcasters and, in turn, the studios who
usually own the programs and sell the content worldwide.

Historically, studios (rather than networks) have financed the production
of television series. In accordance with this business model, studios license,
or rent, series episodes to networks (for initial exhibition in the United
States) for a license fee but retain ownership of the programs. In fact, until
the 1990s, networks were prohibited by FCC (Federal Communications
Commission) regulations from taking an ownership interest in the programs
they aired. These rules have been relaxed, and many series today are
coowned by networks and studios, while others are wholly owned by either
the studio or the network. In some cases, networks have entered into the
business of producing and owning, rather than merely licensing, television
programs by merging with studios (e.g., Disney/ABC) or setting up
independent companies that produce television (such as NBC Studios or
CBS Productions). In other instances, the sister studio of a network will
enter into a partnership arrangement with another studio to jointly produce
programming the two studios would coown. However, since in almost all
cases the network continues to operate as a separate arms-length entity from



the studio, the historical economic model for producing and licensing
programming has largely remained in effect.

Studios, therefore, for the most part continue to produce series,
spending enormous sums of money not recouped until years later, if ever.
This is because networks typically pay only a percentage of the series
budget as a license fee for their right to air the program. Clearly, if the
networks paid 100 percent of the costs associated with producing
programming, they would likely insist on owning the shows outright—
which, unlike scripted shows, is often the case with unscripted
programming. A network may pay anywhere from 50 to 75 percent of the
applicable budget in exchange for the right to air each episode up to two
times per season (i.e., an initial broadcast plus a repeat exhibition), and in
the event of a coproduction with the sister studio, the two studios would
split the remaining deficit.

Companies in the business of series television production enter into this
type of arrangement (risking millions of dollars in capital expenditures)
because the ownership of a successful television series can yield enormous
profits. Syndication sales of Seinfeld reruns, for instance, have generated
over $2 billion to date, which is above and beyond the license fee paid by
NBC for its right to exhibit episodes. The following example illustrates the
most typical financial relationship between studios and networks.

NBC licenses ER from Warner Bros. Under the terms of the license
agreement, NBC is permitted to air each episode of ER twice. NBC also has
the exclusive right to order additional seasons of the series, for up to five
years. Moreover, Warner Bros. is prohibited from authorizing anyone else
in the United States to air any episodes (new or old) of the series for at least
four years from NBC’s initial exhibition of the first episode (assuming that
the show has not been cancelled by the network earlier). After four years,
Warner Bros. might be able to sell previously aired episodes of ER to local
stations (such as WPIX in New York, which might air the show weekday



afternoons at 3:00 p.m.), as well as to cable stations (such as USA, which
might air the series on weekends). Of course, subject to certain holdbacks,
Warner Bros. can exploit the show and may derive revenues from home
video sales (including EST and TVOD and possibly SVOD), foreign
television exhibition, as well as continued US broadcast on stations ranging
from Nick at Nite to KCOP in Los Angeles.

A hypothetical illustration of a studio coproduction model would be as
follows:

ABC Studios and Lionsgate enter into a deal to coproduce Series Y.
Under the coproduction deal, Lionsgate gets to distribute the program
outside the United States, and ABC Studios gets to distribute Series Y
in the United States (outside of ABC Network’s rights, e.g., EST and
home video). ABC Network enters into its customary license agreement
with ABC Studios and Lionsgate to air Series Y on its network in the
United States.

Interestingly, in many cases, until such time as a sufficient number of series
episodes are produced to enable sales in supplemental markets (beyond the
initial network license), the studio is losing money on its series. This is
known as “deficit financing,” because the studio must finance the difference
between the cost of each episode and the amount of the network license fee
plus any tax credits or other production incentives. The difference, or
deficit, can be as high as 50 percent of the cost of the episode. Sometimes,
the studio or studios offset the deficit by securing tax credits and other
incentives that may be available for shooting in certain jurisdictions. In
addition, the studio bears the risk of any particular episode going over
budget unless the network expressly approves and agrees to cover the
cost(s) in question.

One megahit, such as Seinfeld, Modern Family, or The Big Bang
Theory, however, can offset losses from as many as nine or ten failed series



because local television stations in almost all cities throughout the United
States will pay studios/distributors for the right to air repeats of successful
series. Sales to such local stations are known as “domestic syndication
sales.” I Love Lucy, for example, is still generating sales more than fifty
years after series production ended. In addition to domestic sales, the
owners of television programming are free to sell episodes to foreign
exhibitors. While some North American television series do not appeal to
foreign audiences, shows such as The Walking Dead, Dallas, Designated
Survivor, and even Beverly Hills, 90210 have proven to be very successful
in countries ranging from New Zealand to Israel to Korea.

A general rule of thumb is that a minimum of one hundred episodes
must exist to realize the potential of syndication revenues (though this
requirement is becoming more flexible in recent years). This is because
most local stations air such programs every weekday—sometimes twice per
day—and require a sufficient number of episodes. Consequently, two
seasons of a series such as Castle Rock’s The Single Guy—which did not
reach the hundred-episode mark—will not generate as much interest among
buyers as a series like Law and Order, which has hundreds of episodes in
the can. Studios producing successful series have become more creative in
their dealmaking and sometimes sell syndication rights to programs prior to
reaching one hundred episodes, possible when a network has committed to
licensing additional episodes. Thus, if only sixty or seventy have been
produced to date, but the studio has a firm order from a network to license
additional episodes, the studio may enter into syndication negotiations at an
earlier point in order to realize the resulting cash infusion.

Airing a successful series can be a lucrative endeavor for the network as
well, as it typically negotiates to pay a fixed license fee for at least four
seasons. Consequently, if a series begins to attract large audiences
(particularly in the desired demographic), the network is usually able to
extract higher rates for commercial time, so that advertising dollars will



exceed the network’s cost in airing the program. Networks generally sell
their advertising time once per year (in late spring/early summer) at what is
commonly known as the upfronts or “upfront market.”

With the declining revenue stream from traditional advertising,
networks are attempting to hold onto more rights and have blatantly
increased their reliance on product placement and are exploring other
sources of revenue, such as licensing and merchandising. DVR use is
growing in US households, and the current economic situation has forced
companies to dramatically trim their advertising budgets. In the traditional
“product placement” arrangement, a particular product, for instance a Ford
SUV or a can of Mountain Dew, will visibly appear on-screen for a
negotiated duration, or will be mentioned by a host or cast member within
the body of the episode. An episode of Desperate Housewives, for example,
mentioned a character’s new Lexus hybrid and also depicted a character
holding a Sprint shopping bag. Reality programs such as American Idol and
Survivor have relied on product placement for years. It’s hard not to miss
the Coca-Cola logo on each of the drinking glasses placed in front of the
American Idol judges. Similarly, when contestants on Survivor win a
reward challenge, the prize is typically Coors beer or McDonald’s french
fries rather than a nonbranded item. Many experts believe that branded
entertainment will continue to increase in the near future, which actually
resembles the early days (or “golden years”) of television, when programs
sometimes included a sponsor’s name in the title (such as “Procter and
Gamble presents The Flintstones”).

Premium and Basic Cable Networks
In contrast to the simple economic model for broadcast networks
(profitability means advertising sales and sponsorships exceed the license
fee paid to studios), for most cable networks, such as USA, TNT, Cartoon
Network, AMC, or ESPN, revenue is derived from two sources: advertisers



and consumers (i.e., subscribers who pay a monthly fee to their cable or
satellite company, such as Comcast or AT&T). A portion of this
subscription revenue is paid to the cable networks carried on such satellite
or cable services. Premium pay cable networks, such as Showtime, Starz,
EPIX, and HBO, do not sell advertising time and, therefore, derive the
lion’s share of their revenue directly from subscribers. Of course, both cable
and premium cable broadcasters will exploit other sources of revenue,
depending on what rights they own in the particular programming, such as
merchandising and licensing, home video and digital exploitation, and sales
to foreign broadcasters and other licensees.

SVOD/AVOD Platforms
Like the premium pay cable networks, premium streaming platforms such
as Netflix, Amazon, YouTube Red, and Hulu Plus do not have ads but
rather charge the consumer a monthly or annual subscription fee. Some of
the premium pay cable networks mentioned above also have their own
stand-alone pay streaming services such as HBO Now (as opposed to HBO
Go, which is a streaming platform available for its cable subscribers) and
Starz Play. Other networks have similar SVOD services, such as CBS All
Access. In recent years, these premium SVOD platforms (in particular
Netflix and Amazon) have lured top showrunner talent away from the
traditional broadcast or cable networks. For example, Shonda Rhimes
recently signed an overall deal with Netflix, leaving her longtime home at
ABC for promises of greater creative freedom and big budget productions.
Netflix also recently signed a buzzworthy deal with Jerry Seinfeld.
Similarly, Amazon has attracted Matthew Weiner, creator of Mad Men, and
Robert Kirkman, creator of The Walking Dead, to create new programs.
Apple TV is also diving into the content game and making deals with top
talent such as Reese Witherspoon and Jennifer Aniston. AVOD platforms,
on the other hand, such as Sony’s Crackle, Yahoo View, and YouTube,



generate revenue from advertising and do not charge the consumer a
subscription fee. These platforms are also creating original content for their
viewers. Netflix and Amazon are global platforms, and therefore they
acquire worldwide rights to their content.

License Fee Renegotiations
Since most license agreements between networks and studios normally span
four to six years (with the network retaining an option to order each
applicable batch of episodes on a season-by-season basis), frequently a time
comes when a studio producing a successful series can extract a
considerably higher license fee from the network (with the network
sometimes covering the entire cost of production or even paying a
premium). For example, it was reported that NBC began paying more than
$10 million per episode for its right to exhibit ER beginning with the fifth
season, just after the four-year term of NBC’s initial agreement expired. If a
network and studio cannot reach an agreement for the network to continue
licensing a series upon expiration of a license agreement, the studio is then
free to sell subsequent episodes to a competing network (subject to any
matching rights or rights of refusal held by the initial network). This was
the case with the popular series Buffy the Vampire Slayer (produced by 20th
Century Fox Television), which moved from the WB network to the now
defunct UPN network after a highly publicized failed renegotiation.

Under this backdrop of large capital investments and the potential for
huge profits on a successful long-running series, studios negotiate
pilot/series writing agreements with television writers.

MAKING THE DEAL
Some successful television writers are signed by studios or networks to
multiyear overall deals, in which the writer is paid a large annual fee and, in
return, is expected to “develop” (i.e., come up with ideas for) potential



television series. These deals raise several unique issues, but in order to
understand the mechanics of an overall deal, it is helpful to first walk
through a typical writer/executive producer deal for a pilot/series. These are
sometimes referred to within the industry as “one-shot” or one-off deals,
because they encompass the writing of a single pilot script and, therefore,
will yield, at best, one possible series (with the exception of potential spin-
offs, of course, if that one series gets produced, as described later in this
chapter).

As most in the TV business know, the great majority of pilot scripts do
not get produced. Of those that do, only a handful make it to series, and
then, only a select few of those are long-lasting. Thus, for a studio to
generate a single megahit like M*A*S*H, Sex and the City, ER, or Law and
Order, it must make dozens of pilot-writing deals, in the hope that one such
pilot script will yield a successful series.

In television, unlike film, the writer’s continued involvement as both a
writer and often a producer on a series project is often desired. Accordingly,
the television writing deal generally requires the negotiation of not only the
fee payable to the writer for her pilot script, but also various additional
provisions relating to the writer’s role in the event that the pilot is produced
and ordered to series.

In most cases, the pilot writing fee is the only guaranteed portion of the
writer’s potential compensation. All other negotiated deal terms will
materialize only in those rare instances when a pilot is ordered to
production. Even then, if the pilot does not proceed to series, or if the series
is ordered but is cancelled early in its run, many of the deal points will
become moot.

Nevertheless, when a script works and yields a multiyear series, the
writer’s representatives will want to ensure that the creator be protected and
not only share in the riches but also retain some control over (or at least
meaningful involvement in) the creative process. Thus, savvy agents and



attorneys will fight tooth and nail for every one of the provisions discussed
in this chapter.

Pilot Writing Fee
The first item of negotiation is typically the pilot scriptwriting fee. The
current WGA Agreement prescribes that scale (union minimum) for a
thirty-minute pilot script intended for network primetime (including the
story and teleplay) is roughly $39,000 and a sixty-minute pilot script is
approximately $58,000. These minimums vary based on the length of the
program, the intended platform (e.g., cable is less than network), and
specific services to be rendered. The minimums typically increase year to
year. Most US television series (excluding so-called unscripted reality
series, such as Survivor) are produced under the auspices of the WGA, as
all of the major broadcast networks are signatory to the WGA Agreement.
Because the WGA Agreement merely establishes minimums, not
maximums, an A-level television writer (i.e., one who has already created at
least one successful series) might be paid as much as $250,000 or more to
write a half-hour pilot script. Despite the aforementioned new restrictions in
New York and California regarding asking talent for their quotes,, no
restriction applies to such information being voluntarily provided. So talent
may likely reveal such information if the offer is “below quote.”

Prior to the passing of the new legislation in New York and California
that restricts a studio or producer from asking talent for their salary history,
the writer’s quote was extremely important in determining the amount a
writer will be paid for writing a pilot script. Since most pilots do not
proceed to series, plenty of writers in the marketplace are hired at least once
each television season to write pilot scripts. When (and if) the applicable
network passes on a writer’s project, such writer would typically reenter the
marketplace, trying to improve her quote when entering into new pilot
writing deals. Whether the agent voluntarily provides a writer’s quote or



not, a writer’s experience and “heat” will certainly be relevant in
determining his fee.

In any event, every writer has a first deal, and most television
executives have been faced with the task of making deals for writers with
no applicable experience. An unpublished novelist or neophyte writer with
absolutely no television or film-writing credits would probably not receive
a fee in excess of scale her first time out unless the situation is competitive.
Conversely, a writer with extensive feature-film quotes, television-movie
quotes, or miniseries quotes (but lacking experience in the area of pilot
scriptwriting) might, nevertheless, secure a salary considerably in excess of
WGA scale, as studios will generally acknowledge that such prior
experience is relevant, at least to a modest degree. Often, a writer being
engaged to script her first pilot will have most recently been employed as a
staff writer on an existing television series. After gaining experience writing
on a series for several seasons, many staff writers will secure pilot deals for
themselves. In fact, the success of a show often rubs off on many
individuals associated with that show. A writer coming off of a season or
two of Friends, for example, was likely not only to “get a deal” but also to
garner compensation well above scale.

Pilot Writing Steps
Unlike a feature writing agreement, little time is spent negotiating the
number of writing steps required in a particular pilot writing deal. Pilot
writing compensation (when above scale) customarily covers five steps: a
story, a first draft, two revisions, and a polish. The standard payment
schedule for a pilot writing fee is 30 percent upon delivery of the story, 40
percent upon delivery of the first draft, and 10 percent upon delivery of
each set of revisions and the polish.

Pilot-Producing Services



The next item of negotiation concerns the nature of the writer’s services (if
any) in the event that the script is well received and the pilot is ordered to
production. In many cases, the producer will guarantee the writer
employment as an executive producer of the pilot episode at a negotiated
fee (see below). The writer’s executive producer services, in connection
with such pilot production, will usually include overseeing casting,
participating in budget discussions, consulting on the selection of the
various department heads (such as the set designer, the costume designer,
and the casting director), as well as serving as the “point person” for the
network and studio. Many of these functions are similar to those of a
director on a motion picture. Such services will, in almost all cases, be
required to be rendered by the writer on an exclusive, full-time, in-person
basis.

There are instances, however, when the studio will not agree to employ
the writer as an executive producer. For example, if the pilot writer is not a
proven showrunner (i.e., someone with experience running the day-to-day
operations of a television series), or at least someone with a track record as
a series producer, the studio may be unwilling to guarantee an executive
producer role. In such cases, the studio might agree to attach the writer to
the project as a supervising producer (or some more junior role), so that the
studio will have the benefit of the writer’s creative vision, while still being
able to bring on a more experienced showrunner. Of course, the writer’s
precise credit and defined function in connection with the pilot is ultimately
a result of negotiation between the studio and the writer, dependent upon
such factors as the demand for the project, the writer’s clout, and prior
producing experience.

Even when the studio does agree to attach the writer to the pilot as a
producer, however, it will usually condition such attachment on the writer
receiving sole writing credit on the pilot and “Created by” credit on the
series. Since it is unlikely that the WGA will have made a final credit



determination by the time production of a pilot commences, the studio may
include language in the writer’s contract stating that “if the pilot writer is
substantially rewritten prior to pilot production” or “if the pilot ordered is
not based (or substantially based) on the writer’s script,” then the studio
will not have the obligation to engage that writer on the pilot (but may still
have the option to do so).

The studio relies on this language in situations when a second writer
reworks the original script so substantially and improves it so dramatically
in the view of the studio or network that the studio wishes to go forward
with a pilot and/or series only if the second writer serves as showrunner. In
such cases, the studio tries to ensure it will have no continuing obligation to
the original writer (other than the possible payment of royalties), even if the
final script still maintains some connection to the first writer’s concept.

Pilot-Producing Fee
The negotiated fee paid to a writer for her executive producer services is not
governed by the WGA per se. However, if the writer is expected to continue
writing during pilot production (as she likely will be during series
production), her compensation must not fall below $8,847 per week. This
rate is referred to by the WGA as the pay rate for “Writers Employed in an
Additional Capacity” (i.e., writers employed as writer/producers), also
referred to as “Article 14.” The writer’s pilot-producing fee is almost
always in addition to, and separate from, the pilot-scriptwriting fee. For
example, a writer being paid $100,000 for a pilot script might be paid an
additional $35,000 to produce the pilot.

In determining an appropriate producing fee for a writer, studios will
again examine the writer’s quote (from previous pilot deals) but will often
also consider whether any of the writer’s previous scripts were produced—
in other words, whether the writer’s pilot-producing quote was actually
earned (through rendering services on an actual pilot) or was merely
superficial, a dollar figure negotiated but never earned. In addition, hard-to-



quantify variables, such as the “heat” surrounding such writer, the degree of
the studio’s interest in the pitch (i.e., whether a pitch just squeaked in
because the studio desperately needed a cop show or was welcomed
because the creative executive absolutely fell in love with the idea), and
whether a bidding situation exists (i.e., two or more studios vying for the
same writer and/or project), will also play an important role in any
negotiation. The particular studio or network involved in the transaction
may also be relevant (certain writers might deem NBC more desirable than
the CW, for example), as will such entity’s general economic condition.

Series Services
The next issue to be addressed is the nature and extent of the writer’s
services in the event the pilot is picked up by the network. Note that if there
is no pilot (i.e., the network has elected a “straight-to-series” order), the
writer’s series producing fees and services will apply for the first episode in
most cases.

It is in the studio’s interest to have the option, but not the obligation, to
engage the writer as a producer on the series for as many seasons as
possible. At the same time, it is in the writer’s interest to have the right, but
not the obligation, to serve as producer on the series for as many seasons as
she chooses.

Lock
A studio will usually agree to “lock” the writer/creator to the series for at
least one year, and in many cases, two years. So if the series is produced,
the writer will be guaranteed employment as a producer on a pay-or-play
basis for a minimum number of seasons (as negotiated). High-end
writer/producers, such as Steven Bochco, J. J. Abrams, Judd Apatow, or
Dick Wolf, might be guaranteed an executive producer fee and credit for the
“life” (i.e., duration) of the series, and having their name attached to the
series is usually in itself valuable to the network and studio. Interestingly



enough, some writers will not want to commit to render services on a series
in excess of two years so as to move on, creating another series or working
on film or theater projects. The writer could create the show, shepherd it as
showrunner for two seasons, and then entrust it to the able hands of some
senior writers on the show. Of course, some series creators prefer never to
leave their first show. Lorne Michaels, for example, has been the executive
producer of Saturday Night Live for over twenty years.

A writer’s attachment or lock to the series will generally be subject (per
the standard studio contract) to the writer’s default, disability, or death, or
an event of force majeure—as is the case with most entertainment
agreements. In addition, the writer’s attachment as a producer or consultant
is frequently conditioned on the writer receiving sole “Written by” credit on
the pilot and sole “Created by” credit on the series (both of which are
governed by the WGA), although studios will occasionally agree to lock the
writer even if she is accorded shared “Written by” credit on the pilot if the
specific circumstances warrant. The studio’s rationale for conditioning the
writer’s lock on obtaining writer credit is clear: if the produced pilot bears
so little resemblance to the original writer’s script that she is not accorded
credit by the WGA, the studio should not be required to pay the writer an
episodic producing fee for one or more full seasons.

Series Role
If the studio agrees to attach the writer as executive producer on the pilot, it
will most likely agree to attach the writer in the same capacity during the
initial season of the series. When the writer is unable to secure executive
producer status on the pilot (usually due to lack of experience in the
television industry) and instead is guaranteed a more junior position such as
supervising producer, the writer will likely remain in this capacity during
the first season of the series. However, the writer may be able to negotiate
for a more elevated credit and status (such as co-executive producer or even
executive producer) in the second and subsequent seasons.



Exclusivity
The requisite series-producing services will usually be rendered on a full-
time, in-person, and exclusive basis (i.e., the studio will not permit the
writer to work on writing or producing projects for others during
preproduction and production periods). During postproduction and hiatus
periods, however, the studio will typically agree to allow the writer to
render these series services on a “first-priority,” rather than an exclusive,
basis. Accordingly, the writer would be permitted to work on outside
development projects for himself or for third parties during this period,
provided that these third-party services do not interfere with the writer’s
series work, which, contractually, must be the writer’s first priority at all
times. Consulting services, if applicable, are generally rendered on a
nonexclusive but “real and meaningful” basis.

Series-Producing Fee
Usually, the writer’s episodic producing fee (i.e., the fee payable to the
writer upon rendering producing services on each series episode) is lower
than her pilot-producing fee, as the producing services required for a pilot
are more extensive than those relating to a single series episode. For
example, the casting process starts at ground zero on the pilot. All of the
principal cast roles must be cast at this stage, with most selected actors
continuing to render series services, so that casting duties for episodes
beyond the pilot will be minimal. In addition, shooting a pilot generally
takes longer than shooting a subsequent episode. For example, a pilot shoot
for a one-hour drama might be scheduled for fifteen days. Each series
episode may be slated for just eight days because sets will already exist and
locations will already have been secured. In addition, studios frequently
provide funds for a larger crew once series production begins, since such
episodes are almost certain to air, unlike most pilots. Finally, as there will
generally be a larger production staff on board by the time a pilot is ordered
to series, the creator/producer can delegate some duties to his staff, which



he will be unable to do during production of the pilot. Set forth here is an
example illustrating some of the fees typically paid to series creators:

Joe Smith writes a pilot script for Century Studios. Century agrees that
if the pilot is produced, Joe will serve as supervising producer on the pilot
at a fee of $35,000. In addition, if a series based on such pilot is produced,
Joe will be granted a one-year lock (as supervising producer) at a fee of
$20,000 per series episode. Moreover, Century will have the option to
engage Joe in connection with the second season as co-executive producer,
at a fee of $22,500 per episode.

Consulting Services
Often, the writer of a pilot script will be guaranteed the opportunity to
render consulting services on the series once that writer is no longer
rendering exclusive executive-producing services. Such services will
typically be rendered on a nonexclusive but “real and meaningful” basis, so
that the writer can maintain some (albeit limited) involvement in the series
and receive a fee, yet still retain the ability to work on outside projects.

If the writer gets sole writing credit on the pilot script, it is customary
for the studio to agree to lock the writer as a consultant on a one-for-one
basis (i.e., for the same number of years that the writer rendered full-time
producing services). For example, if the writer was locked to the series for
two years as executive producer and the studio persuaded the writer to
come back in the same exclusive executive producer capacity for a third
season, after which either the writer or the studio decided to move on, the
writer would thereafter be locked to the series as a nonexclusive consultant
for three additional years (assuming the series is still in production), at a
prenegotiated consulting fee. Some studios may limit the lock as consultant
to two additional years.

Consulting Fee



Most writers’ representatives will request that the first season’s consulting
fee equal one-half of the writer’s most recent executive producer fee on the
series. While some studios may agree to these terms, many others prefer to
lock in a specific (lower) sum, usually ranging from $7,500 per episode to
as much as $15,000 per episode. Most studios will negotiate for a flat (i.e.,
nonescalating) consulting fee, regardless of the number of seasons, while
the writer’s representatives will likely request that, at a minimum, the
consulting fee be increased by 4 or 5 percent from season to season.
Ultimately, the precise amount of any writer’s consulting fee and any
annual bumps will be determined through negotiation between the
respective parties.

Series Production Bonus
In addition to series-producing fees, the savvy writer representative will
request a series sales bonus, also referred to more accurately as a series
production bonus (i.e., a sum of money payable as a bonus if and when the
network orders and the studio produces series episodes based on the pilot).
Statistically, a series order is a rare occurrence, as several hurdles must be
overcome in order for a pilot script to ultimately generate episodes,
securing a slot on a network’s fall or midseason schedule.

Studios may not initially offer to pay a series sales bonus but will
usually agree to a modest sum if so requested by the writer’s agent or
attorney. While the dollar amount of a series sales bonus can vary and is
subject to negotiation, it is fairly standard today for a series sales bonus of
$20,000 or $25,000 to be granted in the event the writer receives sole
“Written by” credit on the pilot and sole “Created by” credit on the series,
reducible to $10,000 or $12,500, respectively, if the writer receives shared
credit.

Studios will frequently insist that the series production bonus be paid
only if a minimum of twelve episodes are ordered by the network. In most
cases in which a network orders a series, it will order at least six episodes,



and sometimes as many as thirteen. The writer will likely argue that
regardless of the number of episodes ordered, the fact that the pilot made it
to series is enough to justify payment of the bonus. The compromise
frequently reached is that the bonus will be based on an order of twelve
episodes and prorated down if fewer than twelve are ordered, provided that
a minimum of six episodes is produced. Thus, if a network produces only
three episodes on a trial basis but orders no more, the sales bonus would not
be payable. As long as six or more episodes are produced, however, some
portion of the sales bonus would be payable. Some writer representatives
will be successful in extracting a commitment on the part of the studio to
prorate the bonus upwards (in the event that the network’s order exceeds
twelve episodes), so that, for example, if the network orders fifteen
episodes, the series sales bonus payable to the writer would be increased
proportionally. This has become a bigger point of negotiation in recent
years, as typical cable network and SVOD platform orders in the initial
season range between six and ten episodes rather than twelve or thirteen
episodes, so sophisticated representatives are requesting that series bonuses
be based on a lower initial order.

Royalty
The WGA Agreement requires that the writer or writers accorded “Created
by” credit on a series receive a royalty (or payment) for each episode of the
series produced beyond the pilot. The current WGA-required royalty for
network prime-time programming is approximately $1,400 per episode.
Subject to this minimum, the actual amount of the royalty payable to the
series creator is negotiable.

Some writers can secure an episodic royalty as high as $7,500 per
episode for “sole credit.” Such writers can conceivably write a pilot script
that spawns a successful series, never render any series services, and yet
still be paid over $110,000 per television season in royalties (when more
than twenty-two episodes are produced). The negotiated royalty will usually



be reduced by 50 percent in the event that the writer is accorded shared
“Created by” credit. Some lawyers and agents, however, are able to
negotiate that the royalty will only be reducible by actual dollar amounts
paid by the studio to other writers receiving credit, to a floor (or minimum)
of 50 percent of the sole-credit royalty. This is beneficial to the writer in
cases where the studio hires a lower-level writer to rework the first writer’s
script and negotiates a deal granting such writer only $1,500 per episode if
such writer receives shared writing credit. So the first writer’s royalty
would be reduced from $5,000 per episode to $3,500—rather than to
$2,500. Savvy writer representatives will request that the episodic royalty
increase each successive season (typically, by 5 percent), but the studio will
typically want to keep it at a flat rate.

Many agents request that the writer’s episodic royalty be paid not once,
but twice, in accordance with a 100/5 (pronounced “one hundred over
five”) formula. The second royalty payment, however, will be paid only if a
particular episode is rebroadcast, as a rerun, several times. The 100/5
formula provides that the writer be paid one-fifth of her episodic royalty
upon rebroadcast of any particular episode (i.e., when it is first rerun), up to
a maximum of five such re-airings. Thus, the writer would be paid a total of
200 percent of her episodic royalty (100 percent upon production or first
exhibition of the episode and another 100 percent spread over the first five
re-airings of such episode). The writer would not be entitled to additional
royalties after the sixth exhibition of each applicable episode (unless
otherwise mandated by the WGA Agreement).

Studios producing television for broadcast networks will generally
agree to such a request on the condition that the additional 100 percent of
the writer’s royalty be deemed a prepayment, to the maximum extent
allowable, of any WGA-mandated royalties that might otherwise become
due and payable upon subsequent repeat broadcasts. As the WGA does not
allow its members to waive their right to receive residuals, it is possible that



additional residual payments might become due if the episode continues to
air for many years. In any event, the writer benefits in that her royalty
payments are accelerated under the 100/5 formula. Most cable networks
refuse the writer’s request for 100/5, though, as these cable broadcasters
tend to re-air episodes almost immediately after their initial broadcast.
Granting the 100/5 request would almost certainly trigger the full royalty
payment within the first exhibition year for cable networks. Accordingly,
most studios deny this request for cable programs on the grounds that the
resulting cost would be too cumbersome and only agree for broadcast
network shows.

Profit Participation
The writer’s profit participation in a television project is generally more
significant than that of a feature film and is more likely to generate payment
to the writer for two reasons. First, a television writer can normally
negotiate for points (i.e., a percentage of the profits) in excess of five
(percent), while motion picture writers can rarely do better. Moreover, the
contractual terms setting forth the calculation of such points may be more
favorable in television deals. Second, an enormously successful series may
generate so much cash relative to its costs that, regardless of the precise
definition of the project’s “net proceeds,” it is extremely likely to generate
some payment.

It is, therefore, imperative for a writer’s representative to take great care
in negotiating the definition of project proceeds in the writer’s contract.
Chapter 11 explains various types of participations (adjusted gross, gross,
net), as well as the most common areas of negotiation in connection with
such back-end participators. A top-level showrunner/creator will often be
able to negotiate for 15 percent or more of the modified adjusted gross
receipts with such percentages often reduced by other profit participants to
an agreed-upon floor. If a project survives the uphill battle toward
syndication, these profits may indeed materialize. Although far from a



household name, Larry David (who cocreated the hit series Seinfeld and,
later, Curb Your Enthusiasm for HBO) was listed as number two on Forbes
magazine’s list of highest-paid entertainers in 1998, ahead of Steven
Spielberg and Oprah Winfrey. This was reportedly largely due to David’s
profit participation (and royalties) on Seinfeld.

Credit
As with other guild-governed agreements, there is little need to negotiate
credit provisions, as the WGA determines the form of most writing credits.
Typically, the writer or writers sharing “Written by” or “Story by” credit on
the pilot will be accorded a “Created by” credit on the series. That credit is
typically tied to royalty provisions and other financial entitlements, such as
back-end and series-sales bonuses. If one writer originated the story and
characters and is accorded “Story by” credit while a different writer is
ultimately awarded “Teleplay by” credit, the “story” writer will (in most
cases) be entitled to the “Created by” credit. “Written by” is designed to
encompass both “Story by” and “Teleplay by,” so that if a single individual
or team of individuals originated both the story and teleplay, the appropriate
credit will be “Written by” (and there will not be a story or teleplay credit).
The “Created by” credit will appear on screen in connection with each
episode exhibited after the pilot. A “Created by” credit could appear even
on a pilot episode when the pilot is produced within a sufficient amount of
time prior to its broadcast (so that the “Created by” credit has already been
determined by the Guild). The WGA, however, does not require the
producer to accord “Created by” credit until the second episode (i.e., first
episode after the pilot).

Producer Credit
Although the WGA governs pilot and series writing credits, it does not
govern producing credits. Hence, the terms and conditions relating to the
writer’s “Executive Producer,” “Supervising Producer,” or even



“Consultant” credit need to be specifically addressed by contract. The
writer will usually request that her “Executive Producer” or other producing
credit (if applicable) appear in the main titles, on screen, on a separate card,
in a size of type not smaller than that of any other individual, noncast credit
(such as the director’s credit). If the writer renders consulting services in
later seasons, the studio will sometimes refuse to commit to a main-title
consulting credit, promising only that such credit will appear, at a
minimum, in the end titles. Some writers, however, have been able to
negotiate for a main-title guarantee. In addition, some writers choose to
negotiate for a credit varying slightly from the traditional, such as that of
“Executive Consultant.” A-list showrunners will usually have Executive
Producer credit for the life of the series regardless of services rendered.

Logo Credit
In recent years, a number of established writer/showrunners have requested
“logo” credits for their productions companies (which will typically appear
in the end titles) in addition to their producer credits. Essentially, the
writer’s production company is allocated a few seconds of screen time at
the conclusion of all end-title credits. Many television viewers are familiar
with these types of credits. One example is David Kelley’s ubiquitous
rocking chair, which tips over after the end-title credits, or Shonda Rhimes’s
playful “love” rollercoaster for her production company, Shondaland.
Chuck Lorre (creator of Two and a Half Men, The Big Bang Theory) is
known to include a short humorous essay in small font on his logo card.
Some networks have policies precluding the granting of more than a certain
number of such logo credits. The studio producing the series (e.g.,
Paramount Television) will almost always insist on a logo, and at times the
star of the series or a high-profile pilot director or nonwriting executive
producer might request one, as well. Sometimes, more than one production
company, and possibly a distributor, are each guaranteed a logo credit.
Studios granting logo credits will normally insert language in the contract



stating that the granting of such credit, as well as its form and placement,
will be “subject to network approval,” since the network typically reserves
final approval rights over credits, and they are conditioned on the writer
being the “sole showrunner” on the series.

Perks
As is the case with most production agreements, the writer will typically
negotiate for some basic “perks,” including first-class or business-class
travel if the studio or network requires the writer to travel; first-class
accommodations; a per diem; and ground transportation to and from
airports, hotels, and sets. In addition, a writer will often request that an
exclusive office and assistant be provided by the studio during all periods
during which she is expected to render exclusive services. Finally, a
reserved parking space on the lot is considered a bit of a status symbol in
Hollywood and is requested by most series creators.

Guaranteed Script Assignments
Writers may request that they be contractually guaranteed the right to write
a minimum number of series episodic scripts. This essentially amounts to a
money guarantee, as the studio is ultimately free to decide not to use (or
even order) the scripts but would nevertheless be obligated to pay for them.
The studio may agree (subject to network approval) to guarantee the writer
one script in the first season (since only six episodes may be ordered) and
two in each subsequent season in which the writer continues to render
exclusive services.

Certain top-level television creators (think Greg Berlanti of Arrow and
Blindspot) may not bother requesting this provision, as they know that the
studio is likely to prefer that such individual write as many scripts as
possible and as showrunner he will have significant control over the
writers’ room and who writes which scripts. As such, he will be free to
write as many (or as few) episodic scripts as he wishes.



Episodic scripts (as opposed to the pilot script) are generally paid at
WGA scale (or sometimes scale plus 10 percent if written prior to
greenlight during development), which for a network show is currently
roughly $26,000 for a half-hour episodic script and $39,000 for a one-hour
script, and thus require little negotiation. Even the highest-level
writer/producers are seldom paid more than scale for the scripts they write
during production of a series.

Subsequent Productions
The writer will often request a “right of first negotiation” to write and
produce any subsequent productions based on the original series, such as
spin-offs (discussed below), theatrical motion pictures, television movies,
and digital productions. In addition, the writer may request “passive
payments” or royalties in the event such productions ultimately reach
fruition without the writer’s involvement.

A spin-off is a separate television series based on (or spun off) an
existing series. There are two categories of spin-offs: generic spin-offs and
planted-spin-offs. The appropriate royalty for the original series creator will
usually vary, depending on the type of spin-off. A “generic spin-off” is one
in which one or more central characters in the new series were characters in
the original series. An example is AMC’s Better Call Saul, a spin-off of
Breaking Bad. A “planted spin-off” refers to a series in which the central
character or characters were introduced (or “planted”) into a story line of an
existing series with the express purpose of creating a new series that
includes such characters. A well-known example is the CSI: Miami series,
in which the lead actor appeared as a guest actor in CSI just prior to the
launch of CSI: Miami. Studios typically insist on paying a series creator
(i.e., the writer who created the original series) a lesser royalty on the
production of episodes of a planted spin-off.



The studio will try to impose certain limitations on the writer’s ability to
be “attached” to subsequent productions. For instance, the studio will
attempt to limit the first negotiation right to television series spin-offs,
arguing that theatrical productions or even TV movies require the expertise
of a different type of writer. One of the most contentious elements of this
negotiation relates to some studios’ insistence that the writer be tied to
series spin-offs only if such spin-off is developed while the writer is still
serving as executive producer of the original series. The studio’s logic is
that, if the series creator has since moved on to other projects and the studio
decides to develop a spin-off, the then-current executive producer of the
original series should have the opportunity to create the spin-off, as he or
she would be more intricately involved in the series. Moreover, the current
showrunner (and not the original creator) may have persuaded the studio to
develop a spin-off. Alternatively, sometimes a series destined for
cancellation is substantially reworked and “saved” by a replacement
showrunner. Conversely, any series creator will argue that she alone created
the characters that have spawned not only a successful series but also the
possibility of a spin-off.

When the writer/creator succeeds in securing a right of first negotiation
to write and produce subsequent television productions, the writer’s
representative will usually request that the financial terms of the writer’s
initial agreement serve as a financial floor (or minimum) for any subsequent
negotiation. Studios will generally agree to this request (at least for projects
with similar budgets), on the theory that if the initial series were to be
successful enough to generate a spin-off, the creator’s stature in the
television industry will have been elevated to a sufficient extent that she
should receive no less than her prior fee when engaged to render services on
the spin-off.

Once the terms governing the writer’s attachment to subsequent
productions have been negotiated, the studio and writer must set forth the



amounts of royalties, if any, to be paid to the writer in the event that such
productions are exploited without the writer’s direct involvement. The
writer’s contract (in connection with her initial series/pilot) will usually set
forth the amount of royalties, or passive payments, to be remitted to the
writer in the event that good-faith negotiations fail to yield an agreement
relating to the writer’s services in connection with a subsequent production.
Most commonly, studios will agree to the following: if a remake or generic
spin-off of the series is produced, and the writer is not engaged to render
writing or producing services thereon, the writer will receive a passive
royalty equal to 50 percent of her royalty on the original series (upon
production of each episode), as well as a profit participation on the generic
spin-off or remake equal to 50 percent of her profit participation on the
original series. If a planted spin-off is produced, the original writer (if not
engaged) will, in most cases, be entitled to a royalty and profit participation
equal to one-third of her negotiated episodic royalty and profit participation
on the original series. Some studios refuse to pay more than 25 percent of
such applicable amounts (rather than one-third) in connection with planted
spin-offs.

Separated Rights
A writer receiving “Created by” credit on a series will typically be entitled
to separated rights, which is a WGA-defined bundle of rights reserved to
writers who create original material. While such rights can be sold or
otherwise transferred to a studio or producer, they will not automatically be
granted to the studio/producer merely because it employs the writer.

The television writer’s separated rights include dramatic stage rights
(the right to create, produce, or authorize production of a play based on his
original work), theatrical rights (the right to authorize production of
theatrical films based on the material), publication rights, merchandising



rights (the right to sell merchandise based on the material), radio rights, live
television rights, and interactive rights.

In order for the employing studio or producer to negotiate to acquire
some of the additional rights, however, the studio must pay no less than the
WGA-established minimum rates for each such set of rights. One exception
to the obligation is if the studio, at the time it initially hired the writer, paid
a pilot-writing fee to such writer that was equal to, or in excess of, what the
WGA calls the upset price. The upset price is a number significantly above
the WGA minimum pilot fee and is established by the WGA. The WGA
Agreement provides that if a writer has been paid not less than the
applicable upset price, a studio is free to negotiate with the writer for the
acquisition of separated rights, without regard to the WGA rates relating to
such rights. Most writer’s agreements will have a “Separated Rights
Agreement” attached as an exhibit that stipulates these separated rights
were granted to the studio.

Turnaround
As discussed in Chapter 4, some writers are able to negotiate for a provision
in their deals, which will allow the writer to attempt to set up her television
project elsewhere if the employing studio fails to set up the show with a
broadcaster or other platform or elects not to produce the project. A
reversion clause generally provides that if the script is not produced to
series after a certain negotiated period, then the rights go back to the writer,
usually subject to a lien for repayment of the pilot script fee plus interest if
the project is later made.

Miscellaneous
Television writing agreements typically address the following additional
issues:

Pension/Health Fund



When negotiating a writing agreement that falls within the jurisdiction of
the WGA (or WGC if applicable), the writer’s agent or attorney will usually
request that the producer confirm its obligation to make required “fringe”
payments to the WGA’s health, pension, and welfare funds. Studios will
generally agree to acknowledge this obligation in the writer’s employment
agreement, as the studio is already bound to pay these fringes as a guild
signatory.

E & O Insurance
As is the case when employed to write feature-film scripts, television
writers typically request to be named as additional insureds under the
applicable errors and omissions (E & O) insurance policy. Studios typically
agree, as their insurance policies are designed to cover errors and omissions
attributable to writers they employ.

DVD/Blu-ray
Finally, most writers insist on the inclusion of a provision in their
employment contract promising them a copy of the pilot and each series
episode on DVD and/or Blu-ray. In response, studios may insert language in
the agreement stating that the writer will be entitled to receive a single copy
of each episode on DVD and/or Blu-ray at such time, if ever, as such
become commercially available subject to signing the studio’s standard use
policy (which typically prohibits copying, commercial use, and the like).
Studios generally refuse to provide writers with more than one copy of the
series. Increasingly, writers have begun to request copies via digital
download in lieu of physical discs.

Character Payments
Under the terms of the WGA Agreement, writers who create characters
within existing series are entitled to certain royalties in each subsequent
episode in which such characters appear. For instance, if a writer credited



•

with episode 202 of 30 Rock originates an “Uncle Leon” and such character
appears in future episodes, the writer will receive a royalty for each future
episode in which the Uncle Leon character appears.

WRITERS ON STAFF
Once a pilot is picked up by the network, the studio will typically hire a
staff of writers to assist in the writing and production of the series (often
referred to as “the writers’ room”). These writers will work under the
direction of the showrunner. Depending on the seniority of a writer, the deal
may require little negotiation (e.g., a “staff writer” might be hired at WGA
scale and grant the studio options to employ such writer for up to three
additional full seasons) or somewhat more negotiation (e.g., a more
seasoned writer hired as co-executive producer at $30,000 per episode with
a two-year lock and elevation to executive producer credit in the second
year). Since writers on staff are often brought on after the pilot has already
been produced, many of the issues that must be negotiated for show creators
(e.g., sales bonus, royalties, and profits) are irrelevant for writers on staff, as
such terms are typically tied to writing and “created by” credit on the pilot
episode. In recent years, however, the timing is changing; the writers’ room
might start right away, with “straight to series” orders becoming more
prevalent (in which case there is no pilot). For a staff writer who creates a
new character in any episode she writes, the “character payment” for each
subsequent episode in which that character appears is currently $603 (as of
May 2, 2017, with a $15 increase each consecutive year until May 1, 2020)
per series episode, as required by the WGA. For writers hired to work on
new or existing series, the following are the bullet points for any
negotiation:

Compensation (whether weekly or episodic). While staff writers or
story editors may be paid scale, senior-level writer/producers can earn
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as much as $50,000 per episode or more.
Lock. Is the writer guaranteed the full season or just a limited number
of episodes with the studio’s option to extend?
Number of Options. Can the studio require the writer to return for
any additional seasons, and if so, how many?
Credit. Normally, the studio will agree to elevate the credit in
successive seasons, so that a season-one executive story editor will be
a co-producer or producer if that writer returns in season two.
Date of Option Exercise. While broadcast networks operate on
(more or less) the same schedule, cable networks and SVOD
platforms do not. In recent years, an increasing number of cable
networks have entered the series production business. Because a
cable series may be produced during a different part of the year from
that of the typical network series, the cable writer will want to ensure
that the option exercise date for her next season be early enough. If
the option is not exercised, the writer will want to have the
opportunity to find work on a network series without losing an entire
season due to the differing schedules.
Guaranteed Scripts. The writer will often request the right to write
(and be paid for) a minimum number of scripts during each season in
which she is employed, though studios generally do not like to agree
to this. If they do, it is subject to broadcaster approval. Writers are
customarily to be paid scale for any episode they write other than the
pilot episode, in addition to their negotiated episodic producing fee.
“Staff writers” (as such term is used by the WGA, connoting the most
junior writers on a television series writing staff) are rarely paid more
than Writers Guild minimum for each week in which they render
services, without any additional “producing” component in their fee.

In recent years, “pre-green-light” writers’ rooms (or limited writers’ rooms
with only one to three writers in it) have become more common. The
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writers are engaged to write several episodes prior to formal greenlights of
the series, thus allowing the network to see more creative materials (e.g.,
format documents and bibles) and scripts without committing to pay the
cast and significant production costs of a pilot or series. Also, in the case of
“limited series,” such as True Detective, the studio may engage the creator
to write all episodes and/or the majority of episodes, eliminating the need
for a full writers’ room.

The TV Writer/Producer Hierarchy
The current hierarchy among television writers, both in terms of credit and
compensation, from most junior to most senior is as follows:

Staff Writer
Story Editor
Executive Story Editor
Co-producer
Producer
Consulting Producer2

Supervising Producer
Co-executive Producer
Executive Producer

OVERALL DEALS
When a studio or network signs a writer (usually a hot or up-and-coming
showrunner) to a term deal, or overall deal, the studio/network guarantees a
lump sum to the writer during the term of the deal (typically one to two
years with possible options for one or more additional years) and in some
cases provides the writer with office space and overhead. Often, some of
these funds are used toward engaging an assistant and/or a PR development
executive. In return, the writer’s television writing and producing services



are exclusive to the employing studio/network, and the writer cannot accept
employment elsewhere. In addition, the writer will usually be required to
write a minimum number of pilot scripts during the term for consideration
by the studio or network.

The overall deal also governs the terms of the writer’s services in the
event that any of the scripts written during the term are ordered to
production as pilots. Such provisions mirror those described with respect to
discrete writer/producer deals. Accordingly, the overall deal will provide for
pilot and series producing fees, royalties, profit participations, series-sales
bonuses, etc., in much the same manner as previously discussed in this
chapter. In some cases, some portion or all of the writer’s guaranteed
payments may be recoupable by the studio out of the negotiated episodic
fees set forth in the agreement in connection with series that actually get
produced during the term of the overall deal.

Overall deals are most often reserved to the upper echelon of television
writers, who can secure millions of dollars by agreeing to work exclusively
for a particular studio. At times, studios will enter into overall deals with
midtier writers as well, although the dollars paid in connection with such
deals will be substantially lower.

During the last writers’ strike, several studios availed themselves of the
opportunity to terminate certain overall deals that the studios determined to
be unproductive or too expensive. Most overall deals include a provision
stating that if an event of force majeure (see Appendix B, “The Lingo”)
continues beyond a certain period (e.g., eight weeks), then the studio has
the option to terminate the deal. The last WGA strike lasted for one hundred
days, and almost all studios instructed their legal departments to analyze the
language in such contracts so the executives could determine whether they
should terminate some of these expensive term deals. Once the strike ended,
the economy had already started to decline, and studios have been more
selective about renewing existing term deals and entering into fresh ones. In



recent years, the steady increase in successful reality shows has also made it
more difficult for writers below the highest echelon to secure such lucrative
arrangements. As somewhat of a counterbalance, many networks and
studios have entered into overall deals with reality television producers, and
with the proliferation of digital platforms and niche channels, the number of
homes for a television-scripted project seems to be expanding. For example,
as mentioned earlier, Shonda Rhimes recently moved from her longtime
home at ABC to Netflix after reportedly making a very lucrative deal with
the premium SVOD platform to produce and create content for them.

BLIND SCRIPT DEALS
A studio or a network or other platform may offer a writer, typically one the
studio is confident has the ability or potential to develop a successful series,
a so-called blind script deal to write (in most cases) just one pilot script.
Under the blind script deal, the studio commits to pay the writer a
prenegotiated script fee even though the particular project may not yet be
known—hence the term “blind.” The writer is typically obligated to submit
a number of “pitch-ready” concepts (usually a minimum of three), and the
studio will select one to be the basis for the blind script on or before the end
of the blind script deal. In most cases, the studio will also maintain the right
to provide the concept for the script to the writer if the writer does not
provide an acceptable one. The writer may not be required to write the
assigned script if he is not creatively on board but then risks the potential of
not getting paid the script fee. The key deal point to be negotiated for the
blind script deal is of course the committed pilot script fee and how and
when the script fee is paid. The rest of the terms for the most part mirror the
series creator/executive producer terms previously discussed.

Deal Point Summary
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TELEVISION WRITER/PRODUCER
AGREEMENTS

Pilot Writing Fee
Pilot Services
Pilot Producing Fee
Series Services

Guarantee/Lock
Producing
Consulting

Exclusivity
Series Producing Fee

Consulting Services
Series-Sales Bonus
Episodic Royalties
Profit Participation
Credit

“Written by”
“Created by”
“Executive Producer”
Logo

Perks
Guaranteed Script Assignments
Subsequent Productions
Separation of Rights
Turnaround
Writers on Staff
Overall Deals
Miscellaneous

Pension/Health
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E & O Insurance
DVD/Blu-ray
Character Payments

 
 
 
 
 
____________

The title “consulting producer” does not exist in all television series. At times, this credit is
reserved for experienced writers hired on a part-time basis to assist with the writing or creation of
plot lines for a series.



CHAPTER 6

Feature Film and Television
Director Agreements

As with writers and actors, directors hired on studio films are governed by
the terms of a collective bargaining agreement—the Directors Guild of
America (DGA) Basic Agreement. The DGA Agreement comprehensively
regulates many elements of a director’s engagement on motion-picture
projects and in other media. The DGA Agreement covers not only theatrical
films, but also television programs, documentaries, industrial films,
educational films, commercials, and even music videos. There are currently
more than twelve thousand members in the DGA, which includes not only
directors but also assistant directors (ADs), stage managers, and unit
production managers (UPMs). Of course, not all directors are DGA
members (and thus protected by the terms of the DGA Agreement), nor do
all productions fall within DGA jurisdiction. Such nonunion deals will
require added attention.

FEATURE DIRECTORS



A director employed on a feature film can spend as much as a full year
working on the film, when one factors in development, preproduction,
production, and postproduction/editing. However, the director’s services
may not need to be rendered on an exclusive basis during all of these
periods. When negotiating a director deal on a feature film, the following
key issues should be addressed.

Development Services
During the development stage of a project (i.e., prior to such time as the
film is “green-lit”), the director is typically expected to participate in
development activities, such as attending story meetings, supervising the
writing of the screenplay, and participating in casting, budgeting, location
scouting, or other activities related to the project. Whether the director’s
services will be rendered on an exclusive or nonexclusive basis during such
development periods is a matter of negotiation. As the director may not be
compensated for her development services (as discussed below), she is
likely to prefer to be nonexclusive during this period. Conversely, the studio
will usually prefer that the director spend all of her time working on the
studio’s project. The parties may ultimately compromise. For instance, a
director may be permitted to render nonexclusive services if she agrees that
such services will be in “first priority” or “high priority” or, at a minimum,
that no outside services will interfere (or “materially interfere”) with the
director’s expected services.

Preproduction Services
During “formal” preproduction (typically, the period commencing eight
weeks before the scheduled start date of principal photography), the studio
will normally require that a director’s services be rendered on an exclusive
basis. During this period, casting and budgeting are finalized, set designs
are completed, and script changes are (hopefully) kept to a minimum. In
addition, rehearsal periods are often scheduled. An official “green light”



from the studio (i.e., a commitment to produce the film) typically precedes
the start of formal preproduction.

Principal Photography Services
Most studios require that the director be available to render directing
services on an exclusive basis throughout the entire period of principal
photography. Studio contracts are often worded in this way, as opposed to
merely listing the required dates in which the director needs to render
services. Thus, if a picture is still shooting after the anticipated end date, the
director will be required to continue working on the film. Clearly,
production cannot continue without the director’s involvement. However,
there may be instances where a high-level director will only accept a
directing assignment if she is assured that she will be released by a specific
date (for instance, if the director wishes to commit to another film
scheduled to begin production). Studios will strongly resist granting a stop
date to a director (and to an actor and producer, as well). Although a film
may have, for example, a scheduled period of principal photography lasting
twelve weeks, a studio might be reluctant to agree to a stop date occurring
even after a total of fifteen weeks, since various unforeseen events might
delay a production (such as an actor injury or illness, or even inclement
weather).

Nevertheless, a studio will occasionally acquiesce in order to secure the
services of a particular director. In such instances, if film production has not
been completed by the stop date, the studio will need to schedule the
remaining portion of production around the availability of the director.

Production Requirements
Most studio director contracts contain the following requirements:

Length



First-draft agreements normally state that the picture, as delivered by the
director, must have a running time of “not less than 95 minutes and not
more than 110 minutes.” This is the optimal running time for a motion
picture, as it enables theater owners to exhibit the film numerous times each
day. Since directors prefer maximum flexibility, their representatives are
usually able to modify this language, expanding the range to “not less than
90 minutes nor more than 120 minutes.” Notwithstanding these contractual
requirements, studios in many cases approve cuts with longer running
times, which is one reason that some of today’s moviegoers complain that
the art of brevity has been irretrievably lost.

Budget
Studio contracts generally state that “the picture shall be produced and
delivered in accordance with the approved budget—subject only to changes
approved by the studio, in writing.” The studio hopes to minimize the risk
of budget overruns, such as those that occurred during the shoot of Jim
Cameron’s Titanic. Directors often request language limiting this provision
to situations within the control of the director. Such request is designed to
exclude costs resulting from the demands of a star, for example (if such
demands were met not by the director, but by the producer or studio), as
well as costs resulting from added scenes requested by the studio.

One area of negotiation that can be crucial to a director’s deal is the
determination of what costs are considered part of the budget and what
costs (if any) are outside of the budget. For example, if a major studio
employs a producer who remains under the terms of an exclusive term deal
at a third-party studio, the studio producing the film will typically need to
repay a portion of that producer’s overhead to the third-party studio. Such
costs will normally be budgeted as a cost of the picture. Another example
relates to tax incentives offered by many city municipalities, state
governments, and foreign countries. If a studio receives a rebate as a result
of shooting the film in the United Kingdom, for example, the parties to a



director agreement need to ascertain whether such costs will serve to reduce
the film’s budget.

Screenplay Conformity
Studios frequently include language requiring that the picture conform to
the “approved shooting script.” This requirement is designed to minimize
the risk that the director will deviate significantly from the approved
screenplay (which might result in the delivery of a film very different from
the one contemplated by the studio executives).

Rating
Director contracts almost always contain a ratings requirement along these
lines: “The Picture shall qualify for an MPAA rating of no more restrictive
than [R, PG-13, etc.], unless otherwise approved in writing by the studio.”
Obviously, the director may not be able to predict the rating imposed on the
film by the Motion Picture Association of America. Nonetheless, this is an
important provision for the studio, as films geared toward male teens, for
example, might generate less money when carrying an R rating. Similarly,
the common wisdom in the industry dictates that an NC-17 rating
significantly hinders a film’s box office performance. Director
representatives will attempt to limit the scope of this language by inserting
the words “to the extent within Director’s control” or “Director shall use
‘reasonable’ or ‘best’ efforts” to secure the necessary rating (which might
include delivering additional cuts that conform to changes imposed by the
MPAA).

Of course, there are sometimes major disagreements between the studio
and the director as to what rating the film should attempt to qualify for. For
example, the prevailing wisdom at many studios is that a PG-13 rating is
preferable to an R because more teenagers can purchase tickets on their
own (despite the fact that one of the highest grossing films of 2016,
Deadpool, was rated R). The director, on the other hand, may believe that



his vision for the film can only be realized with the more graphic violence
that an R rating denotes.

Cover Shots
Cover shots refer to alternate scenes and dialogue used to “cover” scenes
(such as those containing nudity or profanity) initially shot for the film’s
theatrical release. They are inserted into the network television, airline, or
other versions of the picture, which may need to be more conservative.
Studios generally include contractual language requiring the director to
furnish requisite cover shots. To protect herself from any claim of breach,
the director (through her attorney) will usually request that this contractual
requirement be limited to covering scenes specified in a written memo
generated by the studio.

Postproduction
Unlike with actors, the director’s services do not end when the camera is
turned off. Rather, the director is required to deliver one or more cuts
(edited versions) of the film to her employer. The director must, therefore,
supervise the editing and mixing of the film. At times, reshoots are required
after the conclusion of principal photography. The director’s fee (discussed
below) is typically deemed to include compensation for all such
postproduction services.

Compensation
A director’s aggregate compensation can be structured in a variety of ways
and may include a development fee, a profit participation, and bonus(es).

Development Fee
Studios will sometimes agree to pay a development fee to a director, which
is designed to compensate the director for services rendered during
development periods. A development fee is important in that it is quite



possibly the only money the director will actually receive in connection
with any given project, since the “guaranteed” fee described in the next
subheading is payable only if the movie is produced. Because most
development projects do not graduate to the production stage within the
studio system, the “guaranteed” directing fee may not materialize.

When a development fee is paid, it is almost always in the form of an
advance against the directing fee (as opposed to a sum in addition to the
directing fee). The standard amount of the development fee in most studio
deals is $25,000, which is usually payable one half upon commencement of
services and the other half upon the earlier of (1) abandonment of the
project (i.e., the studio formally “passing” on the project, declaring that it
will not be produced) or (2) the studio formally electing to proceed to
production.

In some cases, a development fee is not paid, and the director must
assume the risk that the project will not proceed to production. Studios
seldom pay development fees to directors in connection with made-for-
network television movies, for example. When engaged on these types of
projects, a director may spend considerable time on a project without
receiving compensation.

Sometimes a director is hired at a very late stage in the development
period, when the film might be only days or weeks away from being
greenlit. Under such circumstances, most studios argue that the payment of
a development fee is inappropriate.

A final example of the possible absence of a development fee is when
the director has also been engaged as a writer on the project. In such cases,
the studio believes that paying the director or writer a development fee is
inappropriate since the primary function of the development fee is to
compensate the director for his or her time and effort in supervising
development of a screenplay.

Guaranteed Fee
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The DGA prescribes minimum compensation requirements for “high-
budget” theatrical films (defined by the DGA as films with budgets in
excess of $11,000,000). Most studio films fall into this category. Directors
of such films, per the current DGA Agreement, cannot be paid less than
roughly $180,000 for directing services on the picture. This amount is lower
for DGA-covered films with budgets falling below $11 million (i.e.,
$83,688 for films budgeted below $500,000 and approximately $90,000 for
films with budgets over $500,000 but under $1,500,000). Like the WGA,
the DGA sets minimum weekly and daily rates for directors (currently
$12,106 per week for high-budget films). Accordingly, the minimum fee set
forth will increase for films with longer production periods.

Subject to those minimums, producers/studios and directors will
negotiate the nature and amount of the director’s compensation package
based on factors that include the director’s quote, the box office
performance of that director’s last film, the critical success of any films
directed by her (including award nominations or wins), the budget of the
film in question, as well as other factors that may come into play in any
particular negotiation.

If a director is hired to work on a non–DGA-governed film, the DGA
minimums can serve as guidelines when negotiating the director’s fee.

The director’s fee, exclusive of bonuses or profit participations, is often
referred to as the guaranteed, or fixed, compensation, although it is not
actually guaranteed unless the director is made “pay-or-play,” as discussed
later in this chapter.

Studios and producers typically impose the following payment schedule
for the director’s fixed compensation:

Twenty percent of the guaranteed fee payable in weekly installments
during the eight-week period immediately preceding principal
photography (i.e., during preproduction)
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Sixty percent of the guaranteed fee in equal weekly installments over
the period of principal photography
Ten percent upon completion of the director’s last cut of the film
Ten percent upon delivery to the studio/producer of the answer print

This payment schedule is commonly referred to by industry insiders as a
20/60/10/10 payment plan and is seldom modified through negotiation.

Consider the following scenario: Joe Director is paid a $25,000
development fee against a directing fee of $300,000. If the project goes
forward, Joe will receive a total of $300,000 (not $325,000), payable as
follows: $25,000 for the development fee ($12,500 when the deal is closed
and development services would begin, then $12,500 when the studio
formally decides to go ahead with production), plus $275,000 pursuant to a
20/60/10/10 formula.

Contingent Compensation
Like writers, most directors are able to negotiate for participation in the
studio’s net proceeds (as such term is defined in the director’s contract).
Unlike writers, however, there is a greater degree of variation as to the type
of back-end compensation a director might receive. First-time directors may
receive a token 5 percent of net profits; more experienced directors might
negotiate for 10 percent of net or even a percentage of adjusted gross
(please see Chapter 11 for a more detailed explanation of these concepts).
The most successful directors, such as Spielberg and Scorsese, might secure
a first-dollar gross participation.

The nature and percentage of a director’s back-end participation may, in
some cases, be dictated by her front-end compensation. In other words,
certain studios may offer a set back-end deal (for instance, 7.5 percent of
net proceeds) to all directors paid less than $500,000 on a picture. Other
times, the director’s points will be determined entirely by negotiation, in
which case numerous factors, many the same ones influencing the fixed



compensation, will come into play: the director’s quote, the heat
surrounding the director, the budget of the film, the customary parameters
of the applicable producer and/or distributor, and whether the director
agreed to accept a lower up-front fee in return for a greater back end.

Hyphenate directors (i.e., directors serving in a dual capacity such as a
writer-director, actor-director, or producer-director) might have greater
success in extracting a more meaningful back-end participation in a motion
picture. Examples of hyphenates are John Hughes and Spike Lee, who often
write the screenplays for the films they direct; Steven Spielberg, who
sometimes produces as well as directs; and Woody Allen, who often serves
as lead actor and writer, as well as director.

Bonuses
Directors sometimes negotiate for the payment of additional sums as
bonuses upon the occurrence of certain defined events. They are similar to
the bonuses discussed in Chapter 4 (“Feature Writer Employment Deals”)
and may include box office bonuses payable when and if a film achieves
certain levels of box office receipts or award bonuses payable upon the
director’s winning (or being nominated for) certain awards, such as DGA
Awards, Golden Globe Awards, or Academy Awards.

Advances
A final element of compensation that a director might negotiate for is the
payment of an advance, i.e., the studio would agree to advance a certain
portion of the director’s anticipated profit participation at a predetermined
point. An advance is valuable to the recipient in that she benefits from use
of the funds prior to the time such amounts are actually owed (sometimes as
early as one to two years before the studio’s obligation to pay would
otherwise materialize).

Example: A director is paid $400,000 (inclusive of a $25,000
development fee) plus 10 percent of the adjusted gross receipts (AGR) of



the film. The studio might agree to advance $200,000 of such AGR at such
time as the film is first released on DVD and Blu-ray. When monies are first
payable under the director’s AGR participation, $200,000 would be
subtracted, as it would have already been advanced at an earlier point and is
fully recoupable from the director’s percentage of AGR. An advance differs
from a bonus in that it is deemed to be a prepayment of a sum the director is
likely to receive at a later date, while a bonus is generally not deducted
from compensation otherwise owed the director.

Pay-or-Play
As discussed in previous chapters, the following question often arises in
Hollywood negotiations: At what point, if ever, is the director’s (or
producer’s, actor’s, etc.) fixed compensation guaranteed? This issue is
particularly important for directors, since, unlike actors, the director is often
hired during the development stage of the project, before a determination is
made as to whether the project will proceed to production.

When a director becomes pay-or-play, her directing fee is guaranteed
(subject to very limited exceptions) regardless of whether she actually
directs the film. Thus, if the studio decides to halt production of the film, or
replace the director, it must nevertheless remit the director’s fee in its
entirety. The term “pay-or-play” derives from the fact that the director
either gets to “play” (i.e., direct the picture) or be “paid.” The term is a bit
of a misnomer, since if the director gets to “play,” she will also, obviously,
be “paid.” The relevant negotiation therefore involves determining the
point, if ever, that the director becomes “pay-or-play.”

The most common exceptions to the studio’s commitment to pay a
director, even after such director is deemed “pay-or-play,” include a breach
of the contract by the director, the director’s death or a disability preventing
her from rendering or completing services, and acts of force majeure that
affect the picture’s production. If any of the foregoing arise, the studio will



1.
2.
3.
4.
5.

generally be able to terminate the director’s services without owing
additional compensation.

As discussed in Chapter 4, for “pay-and-play,” which studios rarely
commit to, the studio cannot fulfill its obligation to the director merely by
paying her fee. Rather, the studio must allow the director to actually direct
the film. The studio’s only alternative (absent exigent circumstances, such
as the director’s default or disability) is to refrain from producing the film.
It is highly unusual for directors to secure a pay-and-play commitment, so
the experienced director’s representative will focus on ensuring that the
contract clearly delineate the events that must take place in order for the
director to reach the point of pay-or-play.

Studios will usually agree that if the director has not been terminated
during the development stage (at which point the director would commonly
be paid her full development fee and nothing more), then the director will
be deemed pay-or-play when all of the following events occur:

The studio has approved the final screenplay.
The studio has approved the final budget.
The studio has engaged the producer on a pay-or-play basis.
The studio has engaged the principal cast on a pay-or-play basis.
The studio has set a firm start date for beginning principal
photography.

In most instances, the studio does not anticipate replacing the director.
However, the studio will attempt to ensure it will not be obligated to pay the
director’s directing fee unless the picture is certain to reach the production
stage. Once the studio sets a start date and hires the principal cast members
on a pay-or-play basis, it will be fairly confident the movie will be made.

In the course of negotiations, a director may be able to whittle away at
some of the events. For instance, the studio may agree to modify event 4 by
limiting it to the employment of one or two principal cast members (i.e., the



condition will be satisfied if at least one or two cast members have been
hired, rather than the entire cast). Additionally, the studio may waive the
condition relating to the hiring of a producer, or at least agree to specify the
type of producer who must be hired.

Of course, even after the events have occurred, the studio may
nevertheless exercise its right to terminate the director (so long as the
director was not made pay-and-play). However, unless such director is fired
for “cause”—a defined set of circumstances encompassing material breach,
disability, death, or unforeseen circumstances such as wars or strikes—the
studio will be obligated to pay the director’s entire fixed compensation.

Vesting of Contingent Compensation
A discussion of pay-or-play begs the following question: if a director is
“pay-or-played off a film,” will the director be entitled to any portion of the
negotiated contingent compensation? From the director’s perspective, she
may have been fired from the project without cause and prevented from
rendering services. In extreme situations, the director’s termination may
have occurred halfway through production, and the studio might even be
planning to use some of the footage helmed by the director subsequently
replaced.

The studio’s initial position is likely to be that a director terminated at
any point prior to the completion of all services on the picture will not be
entitled to her back-end participation and the payment of the fixed
compensation will satisfy the entirety of the studio’s obligation. The studio
might argue that even if it could not pin the director’s termination on any
sort of breach by the director, with the termination only attributed to
“creative differences,” the studio believed it needed to take the drastic (and
expensive) measure of replacing a director to improve the quality of the
movie and, therefore, any payment beyond the guaranteed director’s fee is
inappropriate.
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Often, however, both parties agree to a schedule in which the negotiated
contingent compensation will be payable. This is referred to as a vesting
schedule. There are various ways to structure such a schedule, and studios
will almost always refuse to entertain a vesting schedule at all unless the
director were to be replaced after principal photography began.

Three common methods of vesting contingent compensation are the
following:

The contingent compensation shall vest in the manner that the fixed
compensation is payable (i.e., the 20-60-10-10 formula). In this
scenario, the director would be entitled to some portion of the
contingent compensation even if she were terminated prior to the start
of principal photography.
The contingent compensation vests in the ratio of the number of
weeks the director worked during principal photography compared to
the total number of weeks of principal photography, so that if the
director worked two out of ten weeks, the director would be entitled
to 20 percent of her contingent compensation.
The contingent compensation vests in the ratio of the number of
linear feet of film (contained in the final, released picture) helmed by
the director compared to the total number of linear feet contained in
the completed film. For example, if the released picture consists of
10,000 feet of film, 3,000 of which were shot by the first director,
that director would be entitled to 30 percent of her contingent
compensation.

Credit
Many aspects of the director’s credit, including placement, minimum size,
and paid advertising requirements, are governed by the DGA. However, as
the DGA merely provides minimum requirements, there is room for
negotiation with credits. Because not all films fall within the jurisdiction of



the DGA, non-DGA films require that all elements of credit must be
specifically negotiated.

“Directed By” Credit
Per the DGA, the “Directed by” credit must be the final credit appearing on
screen in the main titles. If there are no main titles (in other words, all
credits follow the picture), the “Directed by” credit must be the first such
postpicture credit. If the film is not subject to the terms of the DGA,
placement must be specifically negotiated. However, most non-DGA films
tend to follow the practice of placing the “Directed by” credit last among
main title credits or first within the end-title credits.

Other key issues relating to the director’s on-screen credit, aside from
placement, include its appearance on a separate card (i.e., no other credit to
appear on screen at the same moment); boldness, color, and width; and size
of type (the DGA agreement requires that the director’s credit not be
smaller than 50 percent of the size of type used for the film’s title; some
directors can successfully negotiate for a 75 percent size tie to the title).

The DGA also prescribes guidelines for the inclusion of the director’s
credit in items of advertising (whether print ads, billboards, radio ads, or
one-sheets). Directors employed under DGA jurisdiction may attempt to
negotiate improvements in this area beyond the DGA’s minimum
requirements, while non-DGA directors will need to specifically negotiate
the types of advertisements that will carry their credit. One common request
made by directors’ representatives during credit negotiations is that their
client be credited in all forms of advertisements in which any other
individual is credited, regardless of whether such ad constitutes a DGA-
regulated advertisement. If the studio agrees, it will usually exclude cast
credits (so that a poster, for example, can mention the stars of the film
without triggering the director’s credit), as well as award, nomination, and
congratulatory ads (so that an ad taken out in the Hollywood Reporter
congratulating one of the producers will not need to include a credit to the



director). Talent representatives sometimes get quite technical and request
that the contractual provisions limiting the studio’s credit obligations within
award and nomination ads specify that these are “award, nomination, or
congratulatory ads in which only the honoree is mentioned” (so that if an ad
congratulating the writer also credits one of the producers, the director
would need to be credited, as well).

Possessory Credit
Many directors are accorded a credit separate from, and in addition to, the
“Directed by” credit. This credit is commonly referred to as the “Film by”
or possessory credit and appears in one of two forms: “A Film By [Name of
Director]” or “A [Name of Director] Film.” This credit is not governed by
the DGA Agreement, so that directors desiring such credit must negotiate
all aspects of its appearance on screen and in paid ads, if such credit is
guaranteed at all. While first-time directors rarely secure a possessory
credit, studios grant these credits quite freely to experienced directors.

In the recent negotiations between the Writers Guild and motion-picture
producers, many writers objected to the granting of possessory credits to
directors, as they felt that such credits diminished their own contribution to
the authorship of films. As a result, motion picture producers who are
signatory to the WGA and DGA agreements have agreed to enter into
discussions with the DGA in the hope of arriving at specific guidelines
regarding the granting of possessory credits to directors.

Logo Credit
The highest echelon of directors will usually seek a logo credit (see
discussion in connection with producer agreements) in addition to their
“Directed by” and possessory credits. Even if the studio acquiesces, a
negotiation will ensue as to whether the logo would be on-screen only (or
also in paid ads), tied in placement to the distributor’s logo, and in the main
titles before the picture or elsewhere.



Cuts and Previews
Many people are familiar with the term “final cut,” which is, essentially,
the ability, or power, to dictate final changes to a motion picture. In most
instances, the entity financing the motion picture (e.g., the studio,
independent producer, or distributor) will have final cut. What this means is
that, although the director may turn in a cut or version of the picture that
she finds satisfactory, the studio may, nevertheless, have the ability to tinker
with that version and re-edit it to the point of making material changes,
such as changing the ending.

Only the upper echelon of film directors, such as the late Stanley
Kubrick, are able to secure the right of final cut. If a director is granted final
cut, the studio will have only two choices: to release the film exactly as
turned in by the director or to shelve the picture (which it would be loath to
do, after having spent tens of millions of dollars).

Many film directors view their movies as “works of art” and therefore
might agree to forgo certain financial remuneration in return for the right of
final cut. Giving up the final cut, however, is generally not a viable option
for the major studios, and accordingly, this right continues to be granted to a
very limited number of elite directors. Independent producers are
sometimes a bit more flexible in this regard, but even independent
producers typically feel that their own right of final cut is crucial in order to
protect their investment. Accordingly, they may be unwilling to take the
risk that a director will sacrifice a film’s commercial elements for the sake
of “art.”

While final cut may not be granted in most instances, what is negotiable
is the number of cuts the studio will grant the director (before being able to
make its own changes), as well as the number of previews (test screenings)
that the director will be guaranteed, so that the director might benefit from
an audience’s response.



“Final cut” if granted to the director does not necessarily mean final cut
for all forms of media. The most common form of final cut granted to the
director (which is actually fairly uncommon) refers to final cut for the
domestic theatrical version and possibly the home video version of the film.
Studios often resist granting final cut for theatrical versions in foreign
territories and for nontheatrical media such as television and airline movies.

The DGA requires producers to grant a minimum of one cut and one
preview to feature film directors. First-time directors will rarely succeed in
gaining more than the DGA minimum. Customarily, directors with some
experience will be able to secure two cuts and two previews. Studios will
occasionally grant three cuts to high-end directors. Beyond that, the elusive
“final” cut is generally available only to the most renowned directors.

On the occasions when the studios grant more than one cut and preview,
they frequently attach certain conditions to the grant of the second or
subsequent cuts. For instance, studios might condition the director’s second
cut on the film being completed at or below the approved budget and
schedule. In addition, a studio might attempt to make all cuts beyond the
first, subject to the studio’s postproduction schedule and anticipated release
date. In other words, the studio might be able to withhold its second cut or
preview in the event that the picture’s release date was moved ahead. All of
these conditions are subject to negotiation and may or may not appear in the
final draft of the director’s agreement.

Approval Rights
The director has sometimes been analogized to the CEO of a corporation
(the film taking on the role of “corporation”), with the studio serving as
board of directors. In her capacity as CEO, the director is the chief on-set
decision-maker with respect to issues ranging from casting, set design,
lighting, and even the tone and demeanor of the actors in any particular



scene. Often, however, many of these decisions are subject to the studio’s
(or “board of directors’”) veto power.

Because the director will be held responsible, at least by the press, for
the ultimate quality of the picture, most directors fight hard for a contractual
right of approval over all major creative elements relating to the film.
Directors often seek approval over the principal cast, key crew members,
final screenplay, budget, music, locations, schedule, and even the marketing
campaign and release pattern (i.e., in which cities will the movie be first
exhibited, on how many screens, and how it subsequently will be rolled out,
or extended, to other cities nationwide and overseas).

Novice directors may be unable to secure more than a right of
consultation with respect to some or all of the aforementioned areas. More
experienced directors, however, are likely to be able to secure a right of
approval over most, but not necessarily all, of those elements. Studios are
often reluctant to grant approval rights with respect to final budgets, release
patterns, and marketing campaigns. In most instances in which directors are
granted approval rights, the studio, nevertheless, reserves the right to make
the final decision in the event of a disagreement between the director and
the studio. In addition, studios often attempt to limit a director’s approval
over the selection of key crew members by subjecting the terms of such
hires to budgetary requirements.

Right of First Negotiation
Most directors will request a right of first negotiation, or first opportunity,
to be engaged as a director in connection with any subsequent production,
such as a prequel, sequel, remake, or theatrical spin-off of the motion
picture. The director may want to leave all of her options open and will be
unlikely to commit to direct a sequel in advance, but she may want the
security of knowing that the option of directing a subsequent production is
available to her. Studios will, however, sometimes require a novice director
to grant the studio an option (i.e., the right, but not the obligation) to require



the director to helm a second picture, such as a sequel, at a prenegotiated
price (which the studio hopes will be lower than the director’s future market
rate). Such a provision is commonly referred to as a “second picture
option.” Relatively unknown actors (especially when cast in a leading or
prominent role in a motion picture) are sometimes required to grant second
picture options as well, particularly if the first film is considered likely to
spawn a sequel.

Most studios and producers will agree to grant the director a right of
first negotiation with respect to directing subsequent productions, subject to
certain limitations. For instance, the studio will typically limit the right of
first negotiation to subsequent theatrical productions, thereby excluding
television or even straight-to-video productions, as well as internet or other
types of productions. In addition, a studio will attempt to limit the term of a
first negotiation right in two ways: First, it may try to set an “outside”
expiration date on the right itself. In other words, the studios will typically
require that the subsequent production occur within five or seven years of
the release of the first picture in order for the director’s right of first
negotiation to remain in effect. Second, the studio may set a time limit on
the actual negotiations for each subsequent production (typically ten to
thirty business days) so that, if an agreement on financial and other terms is
not concluded within such preestablished time frame, the studio will be free
to employ a different director.

At the request of the director’s representatives, studios sometimes agree
that any offer to engage the director on a subsequent theatrical production
(whether a prequel, sequel, or remake) will be on terms no less favorable
than that of the director’s engagement on the current motion picture. In
other words, if the director was paid $500,000 for the first picture, the
studio would be obligated to offer a minimum of $500,000 for services in
connection with such prequel, sequel, or remake. Such a provision is



designed to ensure that, if the studio makes an offer of employment to the
director on a subsequent production, such offer will be made in good faith.

Within the foregoing general parameters, the specifics of any particular
director’s right of first opportunity will vary, depending in large part on the
relative leverage and negotiating skills of the respective parties.

Turnaround
The concept of “turnaround” has been discussed previously in Chapter 4.
Directors will sometimes seek the right to remain “attached” to a project in
turnaround (i.e., to retain the right to direct the picture if it is ultimately
produced) if the employing studio abandons the project and allows it to be
shopped elsewhere. Such attachment affords protection to the director,
ensuring that if the motion picture does in fact get made (albeit at another
studio), the director will continue to have the opportunity to remain
involved.

At times, a director will not be satisfied with mere “attachment” to the
project and will request the actual right of turnaround (i.e., the right to shop
the project to competing studios). While this right is more commonly
afforded to producers, there may be instances in which the director will be
granted the sole turnaround right, or one shared with other parties involved
with the project, such as the producer(s) or writer(s). As with many issues,
the director’s leverage in a particular negotiation will impact whether she
secures a right of turnaround.

Insurance
As is the case with writers, directors typically seek assurances from the
studio or producer that the general liability and E & O (errors and
omissions) insurance policies relating to the motion picture will cover the
director. Studios generally agree to such coverage as a matter of course.

Travel, Expenses, and Perks



The DGA agreement requires that studios provide directors with first-class
travel, accommodations, and a minimum per diem (currently about $75)
while the director renders services on location. Some directors can
successfully negotiate to receive amounts substantially in excess of DGA
scale. Other matters addressed in such negotiations include the use of a
rental car (as well as the size and quality of such rental car), additional
plane tickets for the director’s use (for family members, companions, etc.),
the size and type of trailer made available for the director’s use on location,
and payment or reimbursement for an exclusive or nonexclusive assistant.
Directors working on nonunion productions must negotiate for these or
similar provisions. As with many other issues, the nature and extent of the
director’s perks will be attributable in large part to the film’s budget and to
the director’s stature. A-list directors, for example, often receive star
trailers, luxury hotel suites, and chauffeured town cars while rendering
services on location.

Premieres/Festivals
Most directors will request contractual language guaranteeing that the
studio will invite the director to all premieres of the motion picture (as well
as all festivals in which the motion picture is exhibited) and that the studio
will provide the director (and a guest) with travel, hotel accommodations,
per diem, and ground transportation in the event such premiere or festival is
held more than fifty miles from the director’s residence. Studios may
attempt to limit this right to a single premiere, or to one East Coast and one
West Coast premiere, so that if additional premieres are held, including
overseas, the studio would not be contractually obligated to invite the
director or to pay for her expenses. In practice, most studios believe it to be
advantageous for the director to attend premieres, as the director’s absence
might lead to speculation (by the media) that the film was plagued with
problems.



DVD/Soundtrack Album/Blu-ray
Directors usually request a complimentary copy of the film on DVD and on
Blu-ray and, increasingly, a copy of the motion picture’s soundtrack. The
studio will usually accommodate this request, provided that such products
are actually manufactured and made commercially available.

Pension, Health, and Welfare
DGA-governed studio contracts typically provide that the studio will make
all required pension, health, and welfare (PH&W) contributions to the
Directors Guild of America, if applicable. Such payments can increase the
studio’s costs by as much as 13 percent of the applicable minimum director
fee, and talent attorneys generally insist that such obligations on the part of
the studio be specified in writing.

TELEVISION DIRECTORS
Regular episodic television-director deals are often quite formulaic and
uncomplicated. Nonetheless, a few brief points are worth mentioning.

Made-for-Television Movies
Negotiations involving the engagement of directors in connection with
made-for-television movies are nearly identical to those involving feature
films, though the fees may be lower depending on budget or the number of
hours. The primary difference relates to the definition of the back-end
profits, if applicable. Chapter 11 describes the basic elements of a television
net-profits definition.

Episodic Television
Directors employed to direct episodic television (excluding television
pilots, as discussed below) rarely involve any meaningful negotiation
because the accepted practice in the television business is to pay DGA (or



DGC if applicable) minimum to such directors. The DGA minimum in
2017 for a half-hour network prime-time filmed show is approximately
$26,500. DGA scale for a one-hour filmed episode is roughly $45,000.
DGC minimum is approximately C$14,000 for a half-hour television series
and C$30,000 for a one-hour filmed episode. Occasionally, deal points
unrelated to the director’s compensation do arise. A director being booked
months in advance, for instance, may request a “pilot out” or “feature out.”
In other words, the director would like the ability to opt out of the directing
assignment (upon providing the employer with sufficient advance notice) in
the event that a more lucrative assignment arises, such as a pilot or a feature
film. Some studios will agree to such “out” (most commonly, with notice of
four weeks); however, sometimes a studio will refuse such a request on the
grounds that it can potentially cause too much disruption. Another potential
element of negotiation relates to the director’s travel and expenses. While
many programs that film in New York, Los Angeles, or Canada will utilize
local directors in order to avoid inflating the budget, in many instances a
director may be required to travel to a distant location. In such instances,
travel and expense provisions must be negotiated, subject to the applicable
guild minimum requirements.

As almost all US television series are produced under the auspices of
the DGA, credit and most remaining terms, including working rules, credit,
and travel (other than those previously discussed), will generally be
addressed by the DGA Agreement, which is quite comprehensive on those
points.

Television Pilots
Unlike directors engaged to direct episodes of existing series, the
employment of pilot directors typically involves a good deal of negotiation.
First, there is not an accepted practice of paying DGA minimum for such
pilot-directing services. Pilot directors on a half-hour network prime-time



program can be paid anywhere from approximately $75,000 to as much as
$250,000. The reason pilot directors are paid considerably more than they
would be to direct subsequent episodes is that the director’s contribution to
the pilot is highly valued, and, usually, an established TV director is hired
for one pilot. In recent years, in fact, major film directors like Martin
Scorsese and David Fincher have moved to directing television pilots and
often take on a continuing role as executive producer on these series. The
pilot episode establishes the look and feel of the series as a whole, and the
artistic elements brought to fruition by the director will be significant. In
addition, a television director will generally be required to render services
over a longer period of time in connection with a pilot, as a pilot’s shooting
schedule can be as much as twice as long as that of a subsequent episode.

In addition to the director’s initial compensation, a pilot director will, in
many cases, be offered a back end (i.e., profit participation) in connection
with the series—generally in the range of 2.5 to 5 percent of net or MAGR.
Because television profits can be extremely lucrative if the series succeeds,
a fair amount of time is sometimes spent negotiating the terms of the
director’s profit participation.

Another important element found in most pilot-director agreements is
an episodic royalty. Pilot directors are frequently able to secure a
contractual provision guaranteeing payment of a royalty upon production of
each series episode beyond the pilot. While directors’ royalties generally
fall below the range of writer/creator royalties, many directors of prime-
time network pilots can obtain a royalty in the range of $2,000 to $5,000
per episode (the amount will be somewhat lower for alternative
programming, such as for basic cable or a late-night series).

While credit and many remaining terms concerning pilot services will
generally be covered under the DGA Agreement, issues relating to
travel/expenses (again, subject to DGA minimum requirements), length of
services, and exclusivity will need to be addressed separately. Sometimes
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high-level pilot directors may be attached at an early stage (e.g., during
pitching of the series) and may stay on as an executive producer for a fee
and credit as mentioned.

Deal Point Summary
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Contingent Compensation
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Vesting of Contingent Compensation
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Cuts and Previews
Approval Rights
First Negotiation/Subsequent Productions
Turnaround
Insurance
Travel, Expenses, Perks
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Premieres/Festivals
DVD/Blu-ray/Soundtrack
Pension, Health, and Welfare Contributions
Television Directors

Type of Production
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Episodic Television
Pilots
Compensation
Credit



CHAPTER 7

Film Producers Agreements

Most films released today list a variety of producing credits, including
“Line Producer,” “Producer,” “Executive Producer,” “Co-executive
Producer,” “Produced by,” “Co-producer,” “Associate Producer,” and
others. One reason for this proliferation of producing credits is that no
studio-recognized union governs the engagement of producers in
Hollywood, as unions do for writers, actors, and directors. As a result,
studios are able to bestow “producer” credits at their discretion. Also
because of the absence of a producers’ union, every aspect of a producer’s
deal is subject to negotiation, limited only by certain parameters established
through custom and practice. While there is a professional organization
known as the Producers Guild, it functions solely as a trade association, and
its pronouncements and suggested practices are not legally binding on the
part of studios. The Producers Guild of America is discussed further in
Chapter 1.

In many remaining chapters of this book, as well as in many contracts
relating to the employment of individuals on motion pictures, the terms
“studio” and “producer” are used interchangeably, as the studio is deemed



to be the entity creating or producing the film. As this chapter discusses
individual film producers (who are themselves hired by studios), the term
“producer” in this chapter will refer only to such nonstudio employees who
are hired to render producing services on a motion picture, rather than to the
studio itself.

SERVICES: THE PRODUCER’S ROLE
Unlike “writer” or “director,” the “producer” title does not intrinsically
convey a specific function. Most productions, for example, employ at least
one “line producer,” whether such individual is referred to by that title or
not. The line producer generally serves as the hands-on manager of the
production, preparing budgets, securing locations, negotiating leases, and
supervising the accounting staff, among other functions.

Other individuals may have earned their producer status by serving as
the personal manager to one of the stars, or even the film’s writer. The star
of a motion picture might demand a producing credit for himself. Such
credits are sometimes referred to as “vanity” credits. Similarly, a
particularly powerful director or star might be able to secure a producer
credit for someone in his entourage. In each of the foregoing cases, the
studios will seldom require full-time actual services from such producer.
The executive producer title, for example, was traditionally bestowed on
individuals who helped secure financing for a motion picture, although this
is no longer necessarily (or even primarily) the case. Some production
companies today accord executive producer credit to their own employees,
usually the creative executive responsible for championing the project
during its development stage.

During the development stage of a motion-picture project, the producer
will be expected to supervise the screenwriter or writers, attend story
meetings, and suggest potential directors and cast. During preproduction
and principal photography of the picture, the producer may be called upon



to ensure that the production run smoothly, potentially even easing tensions
(to the extent such tensions arise) between the studio executive and the
director, or among cast members. Finally, during postproduction periods,
the producer will generally assist in the editing process and supervise
looping, dubbing, and reshoots.

Many independent producers (those who find independent financing for
their films outside the studio system) and production attorneys utilize a
production checklist (a sample form of which is included in appendix A) to
ensure that all necessary rights, agreements, and other elements pertaining
to the production and distribution of a motion picture be in order and
properly documented prior to commencing production.

MAKING THE DEAL
This chapter will discuss motion picture producers in the conventional
sense—those directly responsible for the production of the film, reporting to
the financing studio, and generally receiving the “Produced by” credit.

Production Requirements
Most studio producer contracts require the producer, like the director, to
adhere to the following standard production guidelines in connection with
the film:

Picture Length
The producer’s contract will generally state that the completed picture must
have a running time of “not less than 95 minutes and not more than 110
minutes.” Through negotiation, the studio may agree to modify this
language to expand the range of permissible picture length. While the
studio will ultimately sign off on the precise running time, it is the
producer’s job to work with the editor to ensure that a desirable running
time be achieved.



Budget
Studio contracts generally require that “the picture shall be produced and
delivered in accordance with the approved budget—subject only to changes
approved by the studio, in writing.” The producer is expected to pay close
attention to costs and to anticipate problems in this area.

As unlikely as it may seem, the definition of “approved budget” in this
context sometimes involves lengthy negotiations. The producer’s ability to
deliver a film within the budgeted cost is not always simple, especially
when certain increased costs result from factors beyond the producer’s
control. Such factors may include currency fluctuations (e.g., a US film
shooting in Mexico, Canada, or the United Kingdom), film-lab delays, or
even third-party breaches, such as the star of the picture failing to show up
for work on a particular day. These issues become even more important
when a producer is subject to an overbudget penalty or when a producer is
entitled to an underbudget bonus.

Screenplay Conformity
Studios frequently include language in the producer’s contract requiring
that the picture conform to the approved shooting script, which is designed
to minimize the risk that the final version of the film will deviate
significantly from the approved screenplay.

Rating
Studios will typically specify a particular rating requirement in the
producer’s agreement, which will vary depending on the type of film. For
example, producers of animated children’s movies might be required to
deliver a film qualifying for a G rating. Ultimately, the Motion Picture
Association of America (MPAA) serves as final arbiter of the rating.
Nevertheless, the producer is expected to use his best efforts to ensure that
the film will qualify for the desired rating.



Many studios are reluctant to release films with a rating more restrictive
than PG-13, as they are loath to limit the potential audience for a film in
this climate of increased costs and shrinking audiences. The average studio
film now costs $75 million to produce and $40 million to market. While
some viewers prefer the adult content that an R-rated film offers, most
studio executives believe that the chances for commercial success will be
increased if the most explicit scenes in the film can be modified or deleted
in order to qualify for PG-13. Not surprisingly, many producers and most
directors want the freedom to deliver a picture that conforms to their
creative vision, regardless of the rating placed on the film by the MPAA.
Consequently, the requirement to deliver a film with a rating no more
restrictive than that designated by the studio is often contentious.

Cover Shots
Cover shots refer to alternate scenes and dialogue used to “cover” scenes
(such as those containing nudity or profanity) initially shot for the film’s
theatrical release. These “cover shots” are inserted into the network
television, airline, or other versions of the picture. Studios generally include
contractual language requiring the producer to deliver the requisite cover
shots.

End Credits
Studio agreements sometimes impose limits on the length of the end credits,
often insisting that the running time of such credits cannot exceed three
minutes.

Compensation
As with directors, a producer’s aggregate compensation can be structured in
a variety of ways and may include a number of different components.

Development Fee



When a producer becomes “attached to” a project (either because he
participated in the pitch, is the manager of the writer or one of the actors,
was brought in by the studio, or for some other reason), he may be able to
negotiate for payment of a development fee as an advance against his
negotiated producing fee. The development fee is intended to compensate
the producer for services rendered during development periods and is
important in that it is quite possibly the only money the producer will
actually receive. Many projects are developed; few are produced. Some
successful producers, known colloquially as “pitch-meisters,” can eke out a
relatively good living by simply setting up pitches all over town and
collecting their development fees, with years passing before any one project
actually goes forward.

When a development fee is paid, most studios customarily pay $25,000,
although the amount of the development fee can range from $10,000 to
$60,000, depending on the project. The development fee is typically
payable half upon commencement of services and half upon the earlier of
(1) abandonment of the project or (2) the studio electing to proceed to
production.

Guaranteed Fee (a.k.a. Producing Fee)
Since there is no union-prescribed minimum producing fee, studios are free
to pay as low a fee as they are able to negotiate (subject, of course, to the
federal minimum-wage statute!). As in other above-the-line negotiations,
the producer’s fee will be influenced by such factors as his quote, the box
office performance of the producer’s last film, the critical success of any
films with which he was associated, the nature of the services he will be
expected to provide, the budget of the film, as well as, in the case of the
personal manager, the industry stature of his particular client.

Those receiving “vanity credits” (producing credits given to one or
more actors involved in the film) are seldom entitled to a producing fee, as



the actor’s performing fee will be deemed by the studio to include
compensation for any services rendered in the capacity of producer.

The producing fee, less the development fee, is typically paid in
accordance with the schedule used to pay directors—in other words, the
20/60/10/10 schedule described in Chapter 6. First-time producers can earn
fees ranging from $50,000 (for low-budget pictures) to $350,000, while
high-level producers such as Jerry Bruckheimer can secure fees in excess of
$1 million per picture, with a significant back-end participation.

Pay-or-Play
When negotiating his deals, a producer will want to contractually identify
the point when he becomes pay-or-play (i.e., the point at which his
producing fee is guaranteed, subject only to events of default, disability,
death, and force majeure).

The issue of pay-or-play can impact credit, as well. Many studios take
the position that the pay-or-play obligation relates to compensation only, so
that if a producer is “pay-or-played off the picture” (i.e., terminated without
cause), the studio is relieved of its obligation to accord credit to such
producer. Producers obviously resist this interpretation and attempt to
secure a commitment by the studio to include their name on-screen as well
as in print advertisements relating to the film, even if they are terminated
early. Studios and producers, therefore, frequently negotiate heavily with
respect to specifying when, if at any point, the studio must commit to
crediting the producer on the film (provided the film is actually released),
regardless of whether the producer is subsequently pay-or-played off the
picture. Unlike the determination of credits for writers and directors, the
according of producer credits is governed only by the producer’s contract,
with no recourse to union arbitration.

Negotiations surrounding the issue of early pay-or-play termination and
its impact on the producer’s credit can be particularly heated in instances
when the producer pitched the project to the studio. In such cases, the



producer is likely to argue (quite forcefully) that he has earned a producer
credit simply by bringing the project in to the studio. Thus, even if the
studio makes drastic changes to the project, so that the film that is
ultimately exhibited is radically different from the producer’s initial vision,
the producer is likely to feel that he should be paid (as well as credited) as a
reward for discovering the project, regardless of whether he was permitted
to render actual services.

Contingent Compensation
Depending on the type of producer engaged and the factors underlying such
producer’s employment, the back end of the producer’s deal can be as
varied as the front end. Studios are, of course, under no obligation to give
out points (i.e., a percentage of the film’s profits) to producers, and certain
categories of producers (such as co-producers and associate producers) will
rarely secure any meaningful contingent compensation. True producers,
however (those rendering actual services as the chief production executive),
will often be successful in negotiating for some form of profit participation.

Established producers (those who have delivered a string of hits to the
studios) often receive a percentage of a film’s adjusted gross receipts
(AGR), which is more significant than a percentage of net proceeds, in that
the fees and expenses charged against revenues are substantially lower
when calculating AGR. For the highest-level producers, of course, the sky
is the limit. Like A-level actors, these producers can secure first-dollar
gross (although the percentage a producer will obtain will rarely exceed 5
percent). One form of profit participation commonly granted to film
producers, when supported by their quotes, is a participation of “50 percent
of 100 percent of the project net proceeds, reducible by all third-party
participations to a floor of 25 percent.” That means the producer’s
percentage of net proceeds will fall within the range of 25 percent to as
much as 50 percent. If the studio accords net proceeds to other individuals,
such as to the writer or director, these will be subtracted from the



producer’s share, until the studio has doled out 25 or more “points” to such
individuals. At that point, the producer would hit his floor or 25 percent, so
that additional points granted by the studio would not be deducted from the
producer’s share. Although the foregoing is based on a “net” definition (as
opposed to gross or adjusted gross), the producer benefits by receiving a
large percentage (25 to 50 percent). Some producers with this type of back
end will request a right of approval over the granting of profit participations
to third parties, to the extent that such grants reduce their own stake.
Studios usually deny this request but sometimes grant a right of
consultation (rather than approval).

Independent producers who secure partial financing for a film will
usually be able to negotiate for a profit participation above and beyond the
norm, with the distributor deducting limited verifiable expenses and a
distribution fee well below its standard charge from all revenues received
by such distributor.

Like directors, producers may be able to secure other forms of
contingent compensation, such as box office bonuses, award bonus
advances, and deferments. Ultimately, the form and amount of a producer’s
contingent compensation can vary widely and will depend in large part on
his stature and recent filmography. The budget of the film may also play a
role in the negotiation.

Vesting of Contingent Compensation
The issue of vesting of contingent compensation (i.e., determining the point
when the producer’s contingent compensation is deemed fully or partially
earned) becomes important in the event that the producer does not complete
services or is terminated prior to final delivery of the answer print. While
no revenue will be generated if the film remains unproduced, the issue
materializes in the event that the producer is no longer involved with the
project at the time of release.



Most producers argue that they should be entitled to the full amount of
their contingent compensation unless they were terminated for cause, such
as a material breach of the agreement. The studio’s initial position is likely
to be that a producer who is terminated at any point prior to completing all
services on the picture should not be entitled to any portion of his back-end
participation, and that payment of the fixed compensation will satisfy the
entirety of the studio’s obligation. The studio might argue that if it was
necessary (in its opinion, at least) to replace the producer in order to help
shepherd the film toward production or completion, that fact alone warrants
the withholding of anything beyond the producer’s fixed fee.

Frequently, negotiations over this issue result in a compromise, in the
form of a vesting schedule that will dictate the points when portions of the
compensation will be deemed “earned” and, therefore, payable. If the studio
agrees to grant a vesting schedule, such schedule will typically provide that
the contingent compensation will vest in the same percentages that the
producer’s fixed compensation is payable—i.e., the 20-60-10-10 formula.

Credit
Because of the lack of a producers’ collective bargaining agreement, all
elements relating to the producer’s credit (such as position on screen, size
of type, separate versus shared card, and paid advertisement requirements)
must be specifically negotiated.

In television, the preferred producing credit is “Executive Producer.” In
film, the “Produced by” credit is believed to be superior, as it typically
signifies the most senior, creative, hands-on producer on the production.
Producers such as Walter Parkes and Kathleen Kennedy typically receive
the “Produced by” credit. The “Executive Producer” credit in film can
signify a variety of functions. Some production companies, such as New
Line Cinema, accord this credit to their own employees. At such
companies, the president of production may receive an “Executive



Producer” credit on virtually every film it releases. In other cases, the
“Executive Producer” credit is assigned to a financial backer of the film. At
times, a well-respected producer or director who assisted in the
development of the property or in getting it green-lit or financed, and who
thereafter had only limited involvement with the film, may be accorded this
type of credit.

The “Associate Producer” or “Co-producer” credit is normally relegated
to one or more junior members of the production staff, who presumably
aspire to graduate to a “Produced by” credit later in their careers.

Although numerous “Executive Producer” and/or “Co-executive
Producer” credits are accorded on a film, both studios and producers prefer
to limit the number of individuals accorded the “Produced By” credit on a
particular film. In addition, the Academy of Motion Picture Arts and
Sciences generally dictates that no more than three producers on a film (all
of whom must be credited with “Produced By”) can be eligible to receive
an Oscar statuette in the event that the film wins the Best Picture award. So
the “Produced By” credit is the one most coveted by film producers.

Placement (on Screen)
In most films, the single “Produced by” credit immediately precedes the
“Written by” credit, which precedes the “Directed by” credit in the main
titles. If all the film’s credits appear at the end of the film, the order will be
reversed (so that the “Directed by” credit is first). Lower-level producers
(such as associate producers) may not be guaranteed a main-title credit.
Others may be guaranteed a main-title credit “with placement at the studio’s
discretion.” Fortunately for these producers, most studios adhere to industry
practice when formulating on-screen credits. Consequently, most producer
credits above the associate or co-producer level will usually appear in
roughly the same location on screen (i.e., after the presentation and
possessory credits and the title and cast credits, but prior to the writer,
director, and source-material credits).



Separate Card
Most producers will request that their screen credit appear on a separate
card (i.e., no other credits to appear on screen at the same time that the
producer’s credit appears). Whereas studios will rarely list a producer’s
credit alongside the credit of other talent (such as that of an actor) or even
combine two forms of producing credits (such as placing a “Producer”
credit alongside an “Executive Producer” credit), the studio will be free to
do so unless otherwise provided in the producer’s agreement. Studios are
inclined to combine identical credits on a card, so that, for instance, three
co-executive producers will share a card. While some producers will be
successful in securing a main-title, separate-card credit, others will be
forced to share a card. At times, the producer may be able to limit the
number of credits appearing on his card, so that his credit provision might
read: “main titles, on a card shared with no more than one other individual.”
When a producer is not guaranteed a separate card, his representatives may
be able to secure a commitment by the studio to list their client’s name first
within a shared card (i.e., above the names of any other producers credited
on such card). The “Produced by” credit will almost always appear on a
separate card.

Some producers will request an additional form of credit protection—
i.e., a request that no other individual receive the same credit. For instance,
if Joe Smith is an executive producer, Joe might request that no other
individual receive an “Executive Producer” credit on the film. Studios are
generally reluctant to restrict their ability to accord credits in this manner.
However, depending upon the leverage wielded by a particular producer,
studios will sometimes acquiesce.

Size
Producers generally request that the size (including width, boldness, etc.) of
their credit match that of any other individual’s credit, such as that of other
producers, principal cast members, and the director. Studios sometimes



exclude cast credits when granting this request. In other words, the
producer’s contract will provide that “the size of type used to accord credit
to Producer shall be no smaller than that used to accord credit to any other
noncast individual.” Such language leaves open the option to highlight the
credits of the film’s stars by utilizing a larger size of type or boldness. Some
producers will request a credit “tie” to the size of type used in connection
with the title of the film (i.e., 100 percent of the size of type used for the
title, or 75 percent of such size of type). Depending on the producer’s
leverage, the studio may agree to some form of size tie to the picture’s title.

Presentation/Production Credit/Logo Credit
The top tier of producers are able to secure a “presentation” credit, similar
to the director’s possessory credit. This credit takes the form of “A Lorenzo
di Bonaventura presentation” or “In association with Di Bonaventura
Pictures” or even “A Lorenzo di Bonaventura presentation.” If a
presentation credit is agreed to by the studio, all of the above elements
(including size, placement, and position) must be addressed vis-à-vis this
credit. Sometimes, a studio will agree to tie the size of the presentation
credit to that of the director’s possessory credit. Whether the producer’s
logo (which may be animated), in addition to the name of his company, will
appear is also a matter of negotiation.

Paid Advertising
Right after the provisions relating to screen credit are negotiated, the parties
generally negotiate terms relating to the inclusion of the producer’s credit in
advertising materials relating to the film. Some producers may secure a
guarantee that they will be credited in all ads containing a billing block.
Other producers might secure a tie to the director or to other producers on
the film (i.e., a guarantee that their credit will appear in all advertisements
in which the director or any other producer is credited, excluding
congratulatory ads). Still others may be promised credit not only on



advertisements, but on the DVD and Blu-ray packaging and other
merchandise, as well as on the soundtrack album (not only as producer of
the film, but at times as a producer of the album itself).

Approval Rights
Producers often seek approval rights over creative elements of the picture,
such as the principal cast, key crew members, final screenplay, budget,
music, locations, shooting schedule, and even marketing campaign and
release pattern.

Inexperienced producers may be unable to secure more than a right of
consultation with respect to some or all of these categories. More
experienced producers might receive a right of approval over most, but not
necessarily all, of those elements.

Studios are often most reluctant to grant approval rights with respect to
final budgets, release patterns, and marketing campaigns. In most instances
in which producers are granted approval rights, the studio will,
nevertheless, reserve the right to make the final decision in the event of a
disagreement between the producer and the studio. In addition, studios
often attempt to limit a producer’s approval over the selection of key crew
members by subjecting the terms of such hires to budgetary requirements,
which are imposed by the studio.

First Negotiation (a.k.a. First Opportunity)
Producers frequently request the right to be attached as producers on
subsequent productions (such as prequels, sequels, or remakes) based on the
initial film. This right can be particularly lucrative when a film generates
successful sequels, such as Hunger Games or Bourne Identity. Studios will,
in many cases, agree to grant the producer a right of first negotiation in
connection with subsequent productions. This right bestows a commitment
on the part of the studio to enter into good-faith negotiations regarding the
engagement of such producer on these future projects. Many times, at the
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request of the producer’s representatives, the studio will also agree to set
the financial parameters of the initial engagement as a floor for any
subsequent agreement. So if the producer’s fee was $250,000, the studio
would be obligated to offer a minimum of $250,000 in connection with any
future services, provided that the budget for the sequel would be at least as
high as the budget for the original film.

As with directors, studios will often attempt to impose the following
conditions on the producer’s attachment to subsequent projects:

Budget. In many cases, studios will condition the producer’s right of
first negotiation on the producer having adhered to the budget of the
first picture. In other words, the producer’s attachment to any sequel,
remake, or other production will be contingent on the first picture
being produced at or below the cost specified in the final approved
budget. Producers can usually negotiate for some form of budgetary
cushion (i.e., that the right of attachment will remain intact if the
picture does not exceed its budget by more than 5 or 10 percent).
The applicable subsequent production must be produced within a set
period—typically, five to seven years from the date of the agreement
or, more commonly, from the date of release of the first picture. Top-
level producers might be able to negotiate for the removal of this
restriction, which is useful when a studio produces a remake almost a
generation later than the initial film’s release, albeit during the
producer’s lifetime.
The producer must be active in motion picture production at the time
the subsequent production is put into place.

Within these general parameters, the specifics of any particular producer’s
right of first negotiation will vary, depending in large part on the relative
leverage and negotiating skills of the respective parties. Notwithstanding
the foregoing, some studios are pulling back on this derivative production



attachment right, as it complicates the studio’s ability to reboot or reimagine
a franchise property without having to pay money to a producer that the
studio may no longer be interested in engaging.

Turnaround
Many producers request that turnaround rights to the film project be granted
to them, particularly when the producer pitched the project to the studio or
acquired certain rights to the project that were ultimately assigned to the
studio. Powerful producers are often granted such rights with little objection
from other participants in the film (such as the writer), as the ability to
interest a competing studio in the project is often in direct proportion to the
stature of the producer. Exceptions to granting the turnaround include
instances when the producer was assigned to the project by the studio or
became involved through a relationship with a cast member, the writer, or
the director. Some studios grant turnaround only to producers who “came
into the studio with rights” (e.g., when the producer has acquired an option
on the underlying book). In some cases, the producer’s turnaround rights
will be shared with the writer of the work.

The standard studio turnaround language provides for a term of twelve
to eighteen months. If the producer is unsuccessful in situating the project
with another studio within such time frame, the rights will permanently
reside with the studio (subject to WGA requirements), unless the studio
subsequently agrees to relinquish its rights. In addition, most studio
turnaround clauses require the producer to resubmit the project to the
original studio in the event that the project acquires any “changed
elements”—such as a new director becoming part of the package or a
material change having been made to the script.

Insurance
As is the case with writers and directors, producers typically seek
assurances from the applicable studio that they will be covered under the



terms of the studio’s general liability and E & O insurance policies relating
to the motion picture. Studios generally agree to such coverage as a matter
of course.

Travel and Expenses
Producers typically request that any expenses incurred by the producer in
connection with the motion picture be reimbursed by the studio. In addition,
the producer will usually request travel and living expenses if services are
required on location (outside the producer’s home city). While no guild
agreement requires a particular class of flight service, major studios
typically agree to business-class travel, first-class hotel accommodations,
and a weekly living allowance to cover meals, taxis, and incidentals. Such
weekly expense allowances can range from $1,000 per week, at the low
end, to as much as $5,000 per week for high-end producers. Most often, the
contract will provide for differing amounts of money, depending on the
actual locale. For example, the studio might agree to cover $2,500 per week
in cities such as New York, Paris, and London; $2,250 per week in other
major cities; and $1,750 per week in all other locations. Other matters
addressed in such negotiations include the furnishing of a rental car (and the
size of such rental car), additional plane tickets or even private jet travel for
the producer’s use (for family members, companions, etc.), and payment for
an exclusive or nonexclusive assistant. Major studios typically agree to
provide at least one additional first-class plane ticket when the producer is
required to remain at a distant location in excess of fourteen days.
Ultimately, the level of travel and expenses to which a producer will be
entitled is a matter of negotiation with consideration to the picture’s budget.

Premieres/Festivals
Most producers request contractual language guaranteeing that the studio
invite the producer to all premieres of the motion picture (as well as all
festivals in which the motion picture is exhibited) and that the studio
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provide the producer (and a guest) with travel, hotel accommodations, per
diem, and ground transportation in the event such premiere or festival is
held more than fifty miles from the producer’s residence. Studios may try to
limit this right to a single premiere, or to one East Coast and one West
Coast premiere, so that if additional premieres are held, including some that
take place overseas, the studio would not be contractually obligated to
invite the producer or to pay for her expenses. In addition, many studios
initially insist on providing travel and expenses only if the premiere is held
more than one hundred miles from the producer’s home, although the
studios frequently agree to reduce the mileage requirement to a distance of
seventy-five miles. Some producers also request invitations, travel, and
expenses to each audience preview of the film. Whether the studio
accommodates such a request is a matter of negotiation.

DVD/Blu-ray
Finally, producers usually request (and studios generally agree) that a
complimentary copy of the film on DVD or Blu-ray will be provided to the
producer when those products become commercially available.

Deal Point Summary

FILM PRODUCER AGREEMENTS
Producing Services

Development/Preproduction
Production (Principal Photography)
Postproduction

Compensation
Development Fee
Guaranteed Compensation
Contingent Compensation



3.
4.
5.

•
•
•

6.
7.
8.
9.
10.
11.
12.

Pay-or-Play
Vesting of Contingent Compensation
Credit

On-Screen
Paid Ads
Logo/Production Company Credit

Approval Rights
First Negotiation/Subsequent Productions
Turnaround
Insurance
Travel and Expenses
Premieres/Festivals
DVD/Blu-ray



CHAPTER 8

Feature Actor Agreements

Like screenwriters, actors are protected by a union. As discussed in Chapter
1, two key actors’ unions are in the United States: SAG, and the Actors’
Equity Association (“Equity”). SAG governs filmed motion pictures and
television, many digital productions, and, after merging with AFTRA in
2012, most taped programs, as well; Equity generally governs live
performances, such as stage productions (e.g., Wicked, The Book of
Mormon, and Hamilton). SAG, which is the larger of the two unions, not
only sets out minimum-fee requirements for filmed pictures, but also
comprehensively regulates actors’ working conditions, travel, and residuals.
Of course, as is the case with writers, not all actors are SAG members, nor
are all production companies guild signatories (though the major studios
are). In addition, when principal photography occurs in foreign locations,
outside SAG’s jurisdiction, even guild signatory companies may be exempt
from SAG’s requirements (although SAG’s strict enforcement of “Global
Rule One” aims to prevent this). In Canada, ACTRA and UBCP (in British
Columbia) have jurisdiction over non-SAG actors.



NEGOTIATING THE DEAL
Actor agreements can vary dramatically from deal to deal and often are the
most onerous to negotiate (particularly for high-level talent). Unlike writers,
high-level actors often negotiate for many perks and benefits above and
beyond the minimums required under the SAG Agreement. What follows is
a discussion of the essential terms included in many feature-length motion-
picture actor agreements.

Contingencies/Conditions Precedent
As with other talent agreements, the actor’s obligations may not be
contractually binding unless certain conditions are met. For the most part,
unlike with writer deals, these conditions are fairly basic and include such
formalities as obtaining appropriate work visas (if applicable), providing
pertinent tax documents, and executing the agreement. Another common
condition precedent is that the actor must qualify for insurance at normal
premiums. For most actors, this is not a problem. However, for some with
reputed substance-abuse problems (such as Robert Downey Jr. reportedly
had in the early 2000s) or serious health issues, this condition may be a
barrier. The savvy actor representative will address this issue by requesting
that the producer include language that will give the actor the right to pay
any excess insurance premium required out of his or her own pocket in
order to qualify.

Compensation
Once again, the first deal point to be discussed is compensation. In recent
years, star actors have negotiated enormous salaries (with A-listers like
Jennifer Lawrence reportedly making around $20 million a picture) plus
significant back-end compensation packages.

The following factors will be relevant to the negotiation.

SAG Minimums



The stars of many big-budget pictures will earn hefty salaries, as will many
members of the supporting cast. Jennifer Lawrence may receive a fee of
more than $20 million for her work on Red Sparrow (plus a sweet back end)
while Will Smith may earn even more than that in connection with his role
in Netflix’s Bright. However, the majority of players working on a SAG
production will receive SAG minimum or SAG minimum plus a 10 percent
agent’s fee. SAG specifies several different categories of minimums,
depending on the budget of the film and the nature of the services required.
For example, under SAG’s modified low-budget agreement, if a film is
made for less than $500,000, the producer can pay the actor half-scale.
Please visit SAG’s website, or contact the Screen Actors Guild for a list of
current SAG minimum fees.

The Actor’s Quote
As with writer deals, it was customary practice for the producer or studio to
consider the fees the actor has earned for similar work in the (preferably)
recent past, whether on a per-picture basis (if the actor worked the run of
the picture) or on a per-week basis, depending on the nature of the services
in question. Quotes were usually used as a floor for negotiations, subject to
the other factors discussed herein. However, while obtaining quotes has
played a major role in the dealmaking process, new legislation in New York
and California prohibits an employer from inquiring about an applicant’s
salary history. While voluntary disclosure is permitted, this new legislation
will significantly impact the quote process.

Heat (or Lack Thereof)
The actor may have earned little money on his most recent film but might
have won a prestigious award (such as an Academy Award or Golden
Globe) for his work on that project. For example, Brie Larson may have
been paid little more than scale for her acting services in the low-budget
film Room. However, after attracting critical acclaim and winning an



Academy Award, her fee undoubtedly rose significantly. Similarly, an actor
with a successful television career, but little feature experience, may
nonetheless garner a large fee because of his television success. For
example, according to the trades, following James Gandolfini’s enormous
success on the praised HBO show The Sopranos, his already-successful
film career flourished, and his acting fee skyrocketed. On the other hand, an
actor whose last few films were flops may be forced to accept a lesser fee.
Of course, some actors who are no longer hot in the United States might
still have “foreign value” (i.e., popularity overseas) and collect very high
fees from foreign producers or distributors. (Unfortunately, such projects
are often B films or direct-to-DVD productions.)

The Nature of the Particular Assignment
Many actors are willing to forgo enormous salaries to work with a talented
director or producer whom they admire. For example, actors eager to work
with directors like Martin Scorsese, Quentin Tarantino, or Spike Lee will
often accept significantly less than their current quote, or even accept SAG
minimum, to participate in these directors’ low-budget films. In some cases,
an actor will accept a lower up-front fee with a significant back-end deal in
lieu of greater fixed compensation. In any event, the budget of the film will
often play a key role in determining compensation (at least up-front
salaries). For example, if the film is budgeted at $10 million, it would not
be possible for the producer to pay Tom Cruise his current quote, at least
not up front.

The Role
The size of the role and length of the work period will usually be significant
considerations. For example, if the actor is cast as one of the lead roles and
is required to work the full schedule of principal photography, his fee will
be greater than if the actor were merely making a cameo appearance (which
would only require one or two days of work and is sometimes undertaken as



a favor to the director or producer). Similarly, supporting cast and bit-part
players will typically receive a lower fee than principal cast members.

Escrow
When negotiating with independent producers, foreign producers, or
financially unstable entities, a talent representative might request that the
entire amount of the actor’s compensation be placed in escrow prior to the
commencement of services or, if travel is required, prior to the actor
boarding the plane. In other words, the actor’s representative will want the
producer to place the actor’s full fee in a bank, which would release the
money to the actor in accordance with the terms of the actor’s employment
contract. Entering into an escrow agreement provides added security to the
actor, as it ensures that the producer is good for the money. An actor will
not want to travel to Bulgaria to render acting services, for example, only to
discover that the producer cannot pay the actor’s salary. While opening an
escrow account usually represents an added cost to the producer, most
producers will acquiesce if they believe that the actor will otherwise refuse
the role or be unwilling to board the plane.

Payment Schedule
Acting fees are typically paid in equal weekly installments over the actor’s
scheduled period of principal photography, one week in arrears. In other
words, if an actor receives $100,000 for ten weeks of work, he will be paid
$10,000 per week, commencing with his second week of services. In some
cases, depending on the situation, an actor may negotiate to be paid a larger
portion of his compensation up front or to be paid the entire sum upon
completion. For example, an actor may wish to postpone payment in order
to realize a tax benefit or for other personal reasons.

Contingent Compensation



The vast majority of motion-picture actors receive a fixed salary only and
are not entitled to participate in the profits of the film. However, those who
have reached a certain level of recognition may be able to obtain, in
addition to their fixed compensation, some form of contingent
compensation, particularly when they are working on low-budget films for
less than their usual salaries. In fact, many producers are able to attract top
talent (whom they otherwise would not be able to afford) to their project by
offering the actor a favorable back-end deal in lieu of higher up-front fees.
If the actor believes in the project, he may be willing to gamble on the
project’s success. For example, Tom Hanks reportedly agreed to a reduction
of his guaranteed up-front compensation for a greater back-end
participation for acting in the film Forrest Gump. Similarly, Sandra Bullock
apparently agreed to reduce her up-front fee in exchange for an enhanced
profit participation for the film Blindside. Even lesser-known actors may
receive some form of profit participation for their work in a low-budget
film, particularly when they are working for reduced up-front
compensation. Currently, Netflix does not release its stand-alone films
theatrically, nor does it license those films to competing streaming services
such as Amazon Prime or iTunes. Consequently, films produced by (or sold
to) Netflix will have limited back-end potential, as Netflix will typically
insist on owning worldwide exploitation rights. To address this, global
subscription services such as Netflix have begun to build in some back-end
consideration when hiring talent. For example, if Brad Pitt typically earns
an average of $6 million in contingent compensation on a studio film
(resulting from profit participations and/or box office bonuses), Netflix may
offer him a higher up-front fee of $16 million, when his up-front quote may
be $10 million, to make up for that lost back end.

Net Profits, Adjusted Gross Receipts (AGR), and First-
Dollar Gross



Unlike screenwriters, who routinely receive a token 5 percent of net profits,
a film actor rarely receives a net participation. Once the actor reaches the
level of success at which he is offered a back end, he will usually be able to
negotiate for a more meaningful participation than net points, such as a
first-dollar gross or adjusted gross participation.

While studios rarely grant true gross participations to talent (i.e., a
percentage of revenue received by the studio with no deductions of any
kind), some of Hollywood’s A-list stars (such as Jennifer Lawrence, Tom
Cruise, Christian Bale, and Will Smith) are sometimes able to secure
something very close to a true first-dollar gross participation. Thus,
references to first-dollar gross in the context of talent deals signify that the
actor will receive a share of the producer’s or studio’s receipts less certain
limited “off-the-top” deductions, such as taxes, trade dues, and guild fringe
payments. Depending on the contractual definition set forth in the
agreement, it may also permit the deduction of limited distribution costs. A
variation of first-dollar gross is a “first-dollar gross at breakeven”
participation, in which the negative cost (i.e., the cost of making the film) is
recouped before the actor’s participation kicks in. Until recently, major
stars, such as Hugh Jackman and Angelina Jolie, typically received up to 10
to 20 percent of the first-dollar gross.

In most cases when the actor is entitled to first-dollar gross, the up-front
fee will be deemed an advance against his back end, i.e., applied against his
gross profit participation. For example, if Tom Cruise is promised $20
million against 10 percent of the gross, this would mean that he is
guaranteed a salary of $20 million regardless of the film’s box office
success. However, if the studio takes in more than $200 million dollars (i.e.,
the point at which Tom’s 10 percent of the producer’s gross is earned out),
Tom would be entitled to receive an additional ten cents of each dollar
earned by the studio beyond the $200 million point. If the studio does not



earn more than $200 million, Tom would not receive any compensation in
excess of his $20 million.

Another variation of the gross participation is an “adjusted gross
participation.” The principal difference between a gross and adjusted gross
participation is that in an adjusted gross definition, a distribution fee
(usually ranging from 10 to 25 percent) is generally levied against the gross
revenues in addition to the off-the-top deductions.

The negotiation of profit participations has become increasingly
complex, as both studios and talent representatives use computer models to
construct algorithms that attempt to predict a film’s performance,
particularly in the age of premium SVOD platforms such as Amazon,
Netflix, and Hulu and emerging SVOD platforms like Apple. As with most
deal points, the greater the actor’s leverage (and sometimes, the more
sophisticated his representation), the more favorable his participation
definition is likely to be. Profit definitions are discussed in greater detail in
Chapter 11.

Deferments
A deferment is a payment that is delayed until the occurrence of some
defined event. Actors working for salaries below their quotes will
frequently ask for “deferred compensation.” For example, an actor may
request that a certain sum be paid to him in the event that the foreign or
North American distribution rights to the film are sold. The actor might ask
for a percentage of such sale or the payment of a flat sum at that time. The
agent or manager’s justification for such payment is that the client has taken
less money up front in order to help the movie get made. Accordingly, if the
producer subsequently receives $5 million, for example, for the foreign
distribution rights (and the film only cost $2 million to produce), the actor
might argue that he should receive additional compensation. Studios and
producers rarely agree to grant deferments to actors being compensated at



their market rate. However, the payment of deferments is not uncommon
among independent producers hoping to attract marquee talent to low-
budget projects.

Box Office Bonuses
Actor representatives will sometimes request that bonuses be paid if and
when the picture generates a certain amount of money in its initial theatrical
release, either worldwide or in North America alone. A typical provision
would provide that such a bonus be payable “at such time, if ever, as
domestic (U.S. and Canada) box office receipts, as reported in Daily
Variety, reach fifty million dollars.” Studios rarely agree to base such
bonuses on worldwide receipts, more commonly tying them to domestic
box office performance. If the studio does agree, the worldwide receipts
will typically need to be double the domestic receipts in order for a bonus to
kick in. Generally, an actor will request box office bonuses when he is
working for less than his typical fee, the rationale being the actor has
invested him- or herself in the picture and, therefore, should participate in
the film’s success. These types of bonuses are often preferable to a
traditional back end, because the money breaks (i.e., the points at which
additional monies are payable) are easily verifiable and are not distorted by
complex studio definitions. It is also possible to request that box office
bonuses be payable against (i.e., as an advance against) some other type of
back-end participation.

Award Bonuses
An actor may attempt to sweeten his deal with a provision for award
bonuses payable in the event that the actor is nominated for or wins an
Academy Award, a Golden Globe, or even an SAG Award. Of course, such
bonus provisions are most appropriate if the role is particularly challenging
or intense and the film is considered to be a possible Oscar contender. A
studio or producer would be hard-pressed to argue against an award bonus,



as even a nomination is likely to bring added recognition (and box office
revenues) to the film. But, like most issues, the amount of these bonuses is
negotiable and varies depending on the actor’s stature and the particular
award (with an Oscar typically the most valued). A typical nomination
bonus might be in the range of $50,000 to $75,000, with an additional
$75,000 to $100,000 payable in the event of a win.

Loan-Out Companies
A loan-out corporation is generally wholly owned by a single individual,
such as an actor, who renders services on behalf of the corporation. The
corporation, rather than the actor, contracts with the studio or producer to
“lend” the employee’s services (in this case, acting services) to the studio or
producer. The studio remits the acting compensation to the loan-out
corporation, and the loan-out, in turn, distributes this money to the actor (its
“employee”) in the form of salary or dividends. The terms of the actor
agreement are not affected by the use of a loan-out corporation, although
the paperwork will look slightly different. Working actors (typically earning
at least $250,000 per year) and other talent, such as writers and directors,
will often form loan-out corporations to take advantage of certain tax
benefits, pension and health benefits, and the liability limitations the loan-
out offers. Studios will generally agree to pay an actor through his
corporation, provided the actor executes an inducement agreement. Such
an agreement basically states that the actor acknowledges the terms of his
loan-out’s agreement and that, in the event of a breach by the corporation,
the actor can be sued directly. Many actors formed LLCs (limited liability
corporations) rather than corporations in the 1990s. However, due to the
complexities of the tax code (which are too lengthy to discuss here), most
studios prefer to contract with corporate entities and to discourage the
formation of LLCs. Actors and other talent contemplating incorporating are



advised to consult with business managers or accountants specializing in
this area to discuss the costs and benefits involved.

Start Date
Actors generally try to secure as firm a start date as possible, as they do not
want to lose out on other roles while waiting for production to begin. A
more precise schedule ensures that the actor can fit in other projects and/or
personal or family obligations. Also, since actors essentially sell their time,
actor representatives are often successful in requiring producers to
commence payment on the scheduled start date even if the project is
delayed (for reasons other than force majeure or other excused
contingencies) and, if necessary, to pay overages (i.e., a prorated additional
fee) if the overall work period (including the nonworking hold days)
exceeds the period contemplated in the initial deal.

Conversely, the producer will try to build into the deal as large a slide
on the start date as possible, as many variables can potentially hold up a
start date, such as weather and availability of talent. Typically, the most
specific start date the producer or studio will commit to is an “on or about”
date, which is usually defined in the employment contract as between one
and two weeks on either side of the specified date.

Employment Period
Another item that must be negotiated is the number of weeks of work
required of the performer in exchange for the negotiated fee, often called
the “guaranteed period” or employment period. The actor’s representative
will usually try to limit the number of paid weeks and free weeks that the
actor will work. The concept of free weeks or free days refers to services
not technically paid for and, as such, is primarily utilized to inflate the
actor’s quote. For example, if an actor was paid $100,000 for ten weeks
plus two free weeks, his quote would be $10,000 per week. However, if he
were paid $100,000 for twelve weeks, his weekly quote would only be



$8,333. The inclusion of free weeks is important in calculating the point at
which overages kick in (i.e., when the actor will be entitled to additional
compensation above and beyond what was guaranteed for his services). The
“overage compensation rate” is typically calculated by dividing the fixed
compensation by the number of workdays. The resulting figure represents
the daily rate for any such additional services. For example, if an actor were
employed for five weeks at $50,000 and required to work five weeks plus
two days, based on a five-day work week, he would receive $54,000 for his
services, as his daily overage rate would be $2,000 per day.

Another issue commonly addressed when negotiating the employment
period is the number of free postproduction days and
preproduction/rehearsal days (i.e., days for which no compensation accrues)
that will be included. In most cases, the actor will grant a minimum of two
free post days, unless the actor is working for scale, in which case the actor
must receive the SAG daily rate. Per the SAG agreement, all
nonconsecutive days of service, unless negotiated otherwise, will be subject
to the actor’s professional availability. Some representatives will ask for a
stop date if the actor has other professional or even personal commitments
on fixed dates. Studios are reluctant to give an end date in most cases, since
there is always some degree of uncertainty as to whether principal
photography will run over schedule. In most cases, and per the SAG
agreement, the actor must be exclusive to the producer “until completion of
all services required in connection with principal photography,” as long as
such principal photography services are consecutive. Under the current
SAG agreement, a Schedule F deal allows the studio to buy out overtime
from actors earning at least $65,000 per theatrical motion picture (i.e.,
overtime is prepaid and no additional sums are due if the actor works
beyond a specified number of hours).

Publicity Services



In most cases, an actor’s guaranteed compensation is deemed to include not
only acting services but also all requisite publicity and promotional
services, such as attending press junkets, giving interviews, posing for still
photos, and making promotional films and trailers. Also included is the
producer’s right to use behind-the-scenes footage and clips from the film on
the internet, as well as in DVD bonus materials. The producer or studio will
usually provide first-class or business-class travel and expenses if any
publicity services need to be rendered outside the actor’s place of residence.
Publicity and promotional services occurring after production is complete
will be subject to the actor’s then-preexisting contractual professional
commitments or professional availability. Some actors will also request that
such services be subject to their “reasonable approval,” so that they will
not, for example, be required to appear on a talk show with a host they
dislike.

Another recent trend is for studios to require (rather than request) that
talent tweet, or post on social media accounts, positive references to the
studio’s film. Studios believe that actors with a large social media following
can add value to the studio’s marketing campaign. In some instances, the
studios may agree to pay for actors, such as Kevin Hart, to tweet or retweet
a comment about the film in the days leading up to its theatrical release. Of
course, those actors participating in the profits of a film have an incentive to
promote the film as much as possible.

Pay-or-Play Language
Studios generally hire actors on a pay-or-play basis, giving the studio the
right to terminate the actor for any reason without cause (for example, if the
director and the actor are not getting along or the studio is just not happy
with the actor’s services). The actor will want the pay-or-play language
included in the contract to ensure that he will be paid if replaced or if the
movie never gets made. For example, Steven Spielberg’s 2005 film



Memoirs of a Geisha (which was to be based on the bestselling book of the
same title) was slated to shoot several years prior to its actual production
date but was delayed. Some actors hired to render services on the film had
pay-or-play deals, and thus, when the contractually specified start date came
and went, these actors began receiving their guaranteed compensation as if
they were rendering services. Such provisions typically provide that “if at
any time producer elects not to require actor’s services, the producer’s
obligations shall be fully performed by payment of the fixed compensation”
provided in the agreement. Usually, producers and studios won’t make pay-
or-play offers unless they are quite certain the project will proceed to
production. Top-level actors, however, usually won’t consider an offer
unless it is pay-or-play.

Working Conditions and Guild Applicability
Identifying which guild agreement, if any, applies to a given production is
important, since the actors’ working conditions can be greatly affected. The
SAG Agreement, where applicable, comprehensively regulates working
conditions for actors. For example, the SAG Agreement requires a
minimum turnaround time (i.e., the time from when the actor is dismissed
from the set at the end of the day until the time he or she must return to
work) of twelve hours. The SAG Agreement permits the producer to reduce
the rest period to eleven hours on any two nonconsecutive days in a work
week if the production is at an overnight location. If the producer needs the
actor to return to the set without a full twelve-hour break, the producer may
require the actor to do so one time only, provided that the producer pays the
actor a forced call penalty fee (currently in the range of $800). The
producer may not violate the turnaround requirement by recalling the actor
early more than once without the actor’s consent. Even if the actor agrees to
return to work early, the producer still must pay the penalty. If services are
rendered outside the United States, the SAG Agreement will not generally



apply, unless the parties specifically agree (by contract) to be governed by
its terms.

The SAG Agreement also provides that its member actors receive meal
periods of at least thirty minutes within six hours of commencing services,
and roughly every six hours thereafter. SAG enforces these rules by
imposing monetary penalties known as meal penalties upon producers who
violate such provisions. SAG further stipulates that when a performer uses
his own clothes at the request of a producer, the producer must pay a set
cleaning allowance to such performer. If the wardrobe is damaged during
production, the performer must be reimbursed for its cost. Nonguild
productions are not bound by these requirements, and, hence, the actor
representative will want to specify the working conditions in the contract.

Engagement of Minors
A “minor” is someone who has not yet reached the age of majority
(eighteen years old in most states). The Screen Actors Guild excludes from
its definition of minor those who have satisfied the compulsory education
laws of the state, married individuals, members of the armed forces, and
those who are otherwise legally emancipated by court order. Child actors
such as Macaulay Culkin and Drew Barrymore have petitioned the court to
be legally emancipated in order to gain independence from their parents.
The parents (or legal guardians) of emancipated children are, likewise,
released from guardian responsibilities. Both California and New York
labor laws as well as the SAG Agreement impose restrictions in connection
with the employment of minors. They limit child actors’ work hours and
require that minors receive a certain minimum number of hours of
schooling per day. In addition, a minor may not participate in work
activities deemed hazardous or that involve a health or safety risk. Many
state regulations, including those of New York and California, require the
child and the production to each obtain proper work permits specifying the



employment. It is important to check any laws relevant to the specific
jurisdiction where shooting takes place as well as any applicable union
requirements. For example, if shooting takes place in Canada, the
applicable guilds are ACTRA and UBCP.

Under basic contract law, a minor may disaffirm (i.e., reject the terms
contained in) a signed contract. California and New York laws, however,
provide an exception for child entertainers. Such minors cannot disaffirm an
employment contract if it has been deemed fair and been approved by a
court of law prior to the minor’s execution of the agreement. California law
also mandates that a certain percentage of a child actor’s earnings be placed
in a trust fund established for the benefit of the minor. The power to
disaffirm a contract and the need for a blocked trust account, however, do
not typically apply to a minor who is emancipated (i.e., married, enlisted in
the armed forces, or otherwise deemed an adult by the courts), as
emancipated minors have the right to enter into binding agreements as well
as the right to be sued. However, labor-code work rules and school rules (if
the minor has not graduated high school) will still apply to emancipated
minors.

SAG Pension, Health, and Welfare
If a production falls within SAG purview, the producer will be required to
pay SAG pension, health, and welfare benefits on behalf of the actors,
which amount to roughly 17 percent of each actor’s minimum requisite
salary. Nonguild performers or those working in other non-SAG
jurisdictions must specifically negotiate for such contributions (unless
covered by global rules).

Credit
Unlike the WGA Agreement, the SAG Agreement does not
comprehensively regulate credits. The Agreement merely requires that the
entire cast receive credit in films with fifty or fewer performers. If there are



more than fifty actors, at least fifty must receive credit. However, the SAG
Agreement does not specify which actors must receive credit, nor does it
regulate the placement, size, or nature of such credits. Accordingly, the
actor or the actor’s representative must negotiate many issues relating to
credit including the following.

Placement
Actors typically request that their on-screen credit appear in the main titles
(as opposed to the end titles, since most filmgoers leave the theater by
then), on a separate (or individual) card. In some cases, the director or
studio may decide (usually for aesthetic reasons) that the film will not have
main titles, in which case all credits will appear at the end of the film.
Producers typically refuse to grant separate card credit to actors with
smaller roles. These actors are often accorded credit on a shared card with
actors with similar-sized roles. If the role is very minor, it is unlikely the
actor will be guaranteed a credit other than in the end titles. Savvy
representatives of actors receiving shared cards will ask that their client’s
name appear first on the shared card and that the number of individuals
credited on the card be limited to a total of two. Name actors, such as Reese
Witherspoon and Brad Pitt, will typically receive their credit “above the
title,” or prior to the card containing the title of the film.

Position
In most cases, first or second position among cast credits is the most
desirable. If many stars are in a film (as are in many Woody Allen films, for
example) and the first two or three positions have already been taken, many
agents or managers will demand that their client receive the “and [actor’s
name] as [character name]” or “with [actor’s name]” card, which usually
appears at the end of the credit sequence, to bring added distinction to the
client (as opposed to settling for fifth or sixth position). Savvy agents
representing an actor that has not previously appeared in a significant film



role might ask for a credit in the form of “and introducing [actor’s name].”
Some directors may opt to have the credits appear in alphabetical order, in
an effort to avoid these negotiations.

Size
A star actor might request that the size of his credit be no smaller than 100
percent of the size of the title of the film. Depending on the stature of the
actor, in certain circumstances, this request may be granted. In addition,
most actors will request that their credit be no less than the size of type of
any other actor’s credit, including the height, width, boldness, and duration
on screen. This request is rarely denied by the producer or studio, as it is
rare that screen credits (other than for above-the-title stars) will appear in
different sizes or types. However, the producer will often carve out one or
two exceptions. For example, the contractual language may stipulate that
the size and type of the particular actor’s credit will be equal to or
substantially similar to that of all other cast members, excluding the lead
actor in the film.

Paid Advertising
Some people mistakenly believe that the term “paid advertising” means that
the actor will receive a fee every time his name appears in an ad. Rather,
paid advertising refers to ads taken out and paid for by the producer or
distributor of the film, generally for promotional and publicity purposes.
Paid ads include movie posters (one-sheets), billboards, print ads in
magazines or newspapers, radio spots, ads on the internet, and television
spots. The majority of actors appearing in a film will be guaranteed screen
credit, but not paid-advertising credit. If the actor is of a high enough
stature, he will likely receive credit “in the billing block portion” of paid
ads. High-level stars may also request the following.

Artwork Title Credit



Star actors will receive credit not only in the billing block, but also in the
artwork portion of one-sheets and other paid ads.

Likeness Parity/Inclusion
The savvy agent or manager will request likeness parity or, depending on
the stature of his client, likeness inclusion. Likeness parity requires the
producer to include the actor’s likeness in any ad in which any other actor’s
likeness or photo appears, usually in substantially the same size. Likeness
inclusion obligates the producer to include such actor’s likeness in paid
advertising regardless of whether anyone else’s likeness appears therein. If
the studio is willing to agree to this request, unless it’s for an A-list star
whom the studio wants to feature in any event, the studio may impose
certain restrictions (e.g., Actor A likeness will appear only if Actor B and
Actor C appear).

Audio Parity
Seasoned agents might also request audio parity, i.e., if another actor’s
name is mentioned in an audio ad on the radio or television, the name of the
actor must also be mentioned.

Excluded Ads
Often a producer will agree to credit an actor in paid advertising “subject to
its customary exclusions,” which may include billboard ads, other outdoor
advertising, and print ads smaller than a specified size. In many cases, the
exclusions are so broad that the producer’s credit commitment is rendered
meaningless. As a result, actor representatives will often ask to be credited
in “excluded ads” when any other actor is credited in such ads, with a
reasonable exception for congratulatory or nomination ads naming only the
lauded individual.

DVD, Blu-ray, and CD Packaging



The actor may also request that his name appear in the billing block portion
of DVD, Blu-ray, and CD packaging. This request will generally be granted
by the producer to those actors prominent enough to secure billing block
credit.

Executive Producer Credit
Very high-level talent, and/or talent involved in a project from conception,
may negotiate for an Executive Producer or similar credit on a film.

Nudity
The SAG Agreement requires that before an actor or double performs nude
scenes or sex scenes (including simulated sex), he must sign a “nudity
waiver” granting his written consent to perform such acts. The waiver must
describe the extent of nudity or physical contact required. If consent is
subsequently withdrawn by the actor, a double may be used. The SAG
Agreement also mandates that during the filming of sex or nude scenes, the
set must be closed to all parties other than essential cast and crew and
prohibits the taking of still photographs during the filming of such scenes
without the actor’s prior written consent. If the acting services do not fall
under the jurisdiction of SAG, the actor or his representatives will likely
request that these restrictions be included in the actor’s deal. SAG does not
cover the use of nude scenes in trailers or in music videos. Accordingly,
some seasoned talent representatives will attempt to prohibit all uses of
nude or sex-scene footage other than as embodied in the completed picture
(sometimes even requesting evidence of destruction of the negatives) and
forbid the use of doubles without the actor’s prior approval. Additionally,
an actor representative may request that the actor be given the opportunity
to view dailies that contain the actor’s nude appearance and/or require that
the actor be granted the right to “meaningfully” consult with the director as
to how the scene is shot. Other points of negotiation include possible



restrictions on which parts of the body may be shown (e.g., no frontal,
below-the-waist nudity).

Dressing Facility
On location, A-list actors will usually be granted a first-class single trailer
for the artist’s exclusive use. Actors generally prefer a stand-alone trailer to
multiunit trailers, in which two or more actors are each allocated a section.
Such multiunit trailers are often called double-bangers (two-unit trailers) or
triple-bangers (three-unit trailers). Some movie stars own their own custom-
built trailers, which they lease out to the studio or producer for such star’s
own use during principal photography. Often, actor representatives will
request that the actor’s trailer be favored nations with (i.e., no less
favorable than) the trailers of other cast members of a similar stature in
terms of size and amenities. Commonly requested amenities include the
following: private bathroom, stereo, television, internet access, fax
machine, DVD player and/or Xbox, refrigerator, stove, bed or couch, heat,
and air conditioning. Some stars request that certain food and beverages be
stocked in the refrigerator, as well as other special requests. Within the
confines of the studio, the star actor will usually request a first-class star
dressing room with the aforementioned customary first-class amenities.

Approval and Consultation Rights
Typically, the producer or studio will only grant approval and consultation
rights to A-level actors or to rising stars who have attained some level of
public recognition. Of course, studios and producers are generally more
reluctant to grant approval rights (as opposed to consultation rights), as the
studio or producer will want to protect its ability to make unencumbered
business and creative decisions. More commonly, the actor will receive
“meaningful consultation rights,” with the understanding that the
studio/producer’s decision is final. Because A-list actors may in some cases
also serve as an “Executive Producer” or similar role, they would have



greater creative influence. The following are sometimes requested by
actors.

Still Photos/Likeness and Biography Approval Rights
Actors at a certain level will be granted approval over still photos and
drawn likenesses in which their image appears. The standard “give” in this
regard is 50 percent approval over still photos in which the actor appears
alone and 75 percent approval over still photos in which the actor appears
with other cast members. This means that the actor must approve 50 percent
(or 75 percent, as applicable) of the photographs submitted by the producer
to the actor for use in promotional or publicity materials. In some cases
(where there is a large ensemble cast, for example), the actor may only
receive approval rights over photos in which he appears alone. With respect
to drawn-likeness approval rights, a producer may either grant one, two, or
three “passes” on the likeness. In other words, depending on the actor’s
negotiating power, the actor will have up to three chances (if any) to submit
changes with respect to such rendering. Many actors will also ask for
approval rights over the manner in which the actor’s professional biography
is described in studio marketing materials. Studios readily agree to this with
the caveat that if the actor fails to submit or approve a proposed biography
within a reasonable period of time, the studio will be free to publish its own
version.

Script Consultation/Approval
The actor might insist on approval, or at least consultation, over material
changes to his role. If the studio or producer agrees, the actor will likely be
required to contractually acknowledge his approval of the existing script in
his employment agreement. Only the highest-level actors (who may also be
producers on the film) will be granted approval over the entire screenplay,
but such examples are rare, and in any event, the studio will likely have the
final say if there is a deadlock.



Costars and Director Approval/Consultation
These rights are usually reserved for the very top players. The
studio/producer may grant such an actor the right to effectively dictate
which talent he will work with, such as his costar(s) or director. If the actor
receives approval rights, the actor’s rejection of other talent cannot be
overruled by the studio or producer. If the actor merely receives
consultation rights, due consideration will be given to the actor’s opinion,
but the producer or studio’s decision will be final.

Hair/Makeup and Wardrobe Approval/Consultation
Approval or consultation over hair, makeup, and wardrobe personnel is
especially important to female actors, though higher-level male actors may
also request these approval rights. A-level stars will usually request that the
studio hire their designated personal hair, wardrobe, and makeup personnel.

Stand-In and Stunt Personnel
Some actors insist on the right to approve their stand-in or stunt person(s).
In fact, some actors regularly work with a particular stand-in or stunt person
and will often request that the studio hire such person.

Approval over Publicity Services, Behind-the-Scenes Footage, and
EPK
Another right the actor may request is “advance notice of press on the set,”
as certain actors do not like to be surprised by reporters or photographers.
The actor representative may further request language restricting the
producer’s use of outtakes or blooper footage and ask for approval over the
Electronic Press Kit (EPK) and behind-the-scenes footage often included as
bonus materials on the DVD. The SAG agreement includes certain
limitations over the use of bloopers, as well.

Merchandising and Soundtracks



Talent representatives will often negotiate for payment of a royalty in the
event that their client’s likeness or name is used in items of merchandise
relating to the film or if the actor’s voice is used on the soundtrack. The
standard merchandising royalty is 5 percent of 100 percent (reducible to 2.5
percent if other actors’ names or likenesses appear on the merchandise) of
the merchandising revenues received by the studio/producer less a 40 to 50
percent distribution fee to cover the studio’s overhead and other costs
associated with such merchandising activities. Some talent representatives
will require that the actor maintain specific written approval over any item
of merchandise utilizing the actor’s name, voice, or likeness.

Perks
An A-list actor’s perks can add as much as $1 million (or more) to the
actor’s already enormous salary. Some of these hot actors require the studio
to employ entourages of up to ten people, including hairstylists, nannies,
personal trainers, assistants, chefs, bodyguards, drivers, and makeup
stylists. Of course, even lesser-known actors will receive certain perks,
particularly if the production is governed by SAG. The following are some
of the perks that agents and other talent representatives might request along
with those that the SAG agreement requires.

Travel
If the film is shooting in a city outside the actor’s principal residence, travel
issues need to be addressed. The SAG Agreement requires that actors travel
business class (or in some cases first-class) and by air, if appropriate.
Typically, producers will provide air transportation to locations in excess of
seventy-five miles from the actor’s residence. Some actors are able to
negotiate such distance requirement to fifty miles. As one would expect, the
bigger the star, the greater the number of first-class or business-class round-
trip tickets the producer will agree to supply. Star actors typically receive
plane tickets not only for themselves, but also for their families, assistants,



nannies, hairstylists, and others. Leonardo DiCaprio allegedly required
MGM to fly his friends to Paris (first class) to visit him on the set of The
Man in the Iron Mask. The average actor, however, will typically receive
one first-class round-trip ticket only. However, if he is married or has a
significant other, the studio or producer may agree to provide an extra ticket
for that person (first class or coach, depending on the actor’s leverage),
provided that the actor is “required to remain on location for at least
fourteen consecutive days.” Per SAG, actors must also be driven to and
from all airports, hotels, and the set. Actor representatives will usually
request that such ground transportation be “exclusive” (i.e., that the actor
will be driven alone), although the studio may only commit to nonexclusive
transportation. In some cases, the actor will accept nonexclusive
transportation if it is to be shared “with above-the-line talent only.” This
means that although the actor may not be driven privately, he will only be
required to share rides with other cast members or with the producers, the
writer, and/or the director, rather than with grips or other below-the-line
crew. Of course, a star actor is likely to receive a private chauffeur-driven
limo. The middle-tier actor will frequently be driven by a production
assistant along with other cast members of similar stature. Depending on
the location, actors may request use of a rental car (ranging from a full-size
luxury SUV to economy, depending on the actor’s stature). Assistants and
other members of an entourage will often be provided with rental cars, as
well.

First-Class Hotel Accommodations
The SAG agreement does not require that actors be housed in first-class
hotels. Thus, the degree of luxury of such accommodations must be
negotiated. Most studios will, nevertheless, agree to house the actors in
first-class hotels. Again, depending on the actor’s stature, he may negotiate
accommodations ranging from a standard hotel room to a three-bedroom
suite or even an extravagant home rented for his use. Many contracts now



specify that the hotel room must include WiFi/internet access. The
celebrity’s entourage will usually be housed in first-class accommodations,
as well. If first-class accommodations do not exist in a particular location,
such as a small village, the contract may provide that the “best available”
accommodations will be provided.

Assistant
Actors of a certain stature frequently employ personal assistants to help
manage their schedules and, in some cases, their production companies.
These actors typically insist that the producer pay their assistant’s salary
(usually about $1,500 per week) during the course of production, as well as
provide the assistant with accommodations, travel, and per diem. Often, the
producer/studio will house the assistant in a lower class of hotel than that
provided to the actor and will furnish the assistant with crew-level per diem
(as opposed to the higher per diem granted to above-the-line talent) and
coach-class airfare. Some actors even request on-screen credit for their
assistant. Producers are reluctant to acquiesce but sometimes agree to
accord such credit (usually in the end titles). In certain locations, local
union requirements might restrict a producer’s ability to hire nonlocal
workers. In such cases, the producer may refuse to allow the actor to bring
his personal assistant and instead might require him to employ a local hire,
or agree that a production assistant will be made available to the actor on a
nonexclusive basis.

Premieres/Film Festivals
An actor will generally request invitations for himself plus at least one
guest to all celebrity screenings and premieres of the film. The actor may
also request that first-class expenses be paid by the producer or studio in
connection with the actor’s attendance. Major studios have recently scaled
back on both premiere invitations and expenses. At many studios, only the
principal cast members will be reimbursed for expenses incurred in



connection with attending such premieres, while supporting cast members
may not even be contractually guaranteed an invitation. Of course, star
actors will not need to concern themselves with this provision in most
instances, as such actors’ attendance is generally desired by the studio.
Typically, the expenses, accommodations, and travel for those receiving
such perks will be equivalent to that provided during shooting of the
picture. Where appropriate, an actor may also ask that expenses be paid in
connection with his attendance at all major film festivals. In most cases, if
the actor is playing a lead role in the film, the producer and/or the
distributor will want the actor to attend these festivals to promote the film
and, therefore, will agree to furnish travel and expenses. Often, independent
producers will insert language in the contract stating that such expenses are
subject to the distributor’s approval (since the distributor is likely to be the
entity paying such costs).

DVD/Blu-ray
Most producers will indulge the actor’s request for a copy of the completed
film on DVD and/or Blu-ray format when (and if) it becomes commercially
available. Movie stars sometimes also request a 35mm print of the film for
their personal use.

Right to Keep Wardrobe
Actors often request the right to retain their wardrobe at the end of the
shoot. Studios do not typically like to grant this, as they may need these
items in the future in connection with a sequel or remake, particularly if the
production is a “period piece.” In some cases, rather than give the actor the
wardrobe gratis, the studio or producer will allow the actor to purchase
specific nonrented items at 50 percent of the studio’s cost, though only after
all shooting and postproduction have taken place.

Other Perks
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Other perks typically reserved for A-list stars include lavish expense
allowances and full reimbursement for personal trainers, masseuses,
makeup artists, hairdressers, security personnel, chefs, and/or physical
therapists for the duration of film production. If applicable, these service
providers may receive travel and expenses, as well. In addition, actors with
children will, in most cases, require that the producer pay for the
accommodations and travel of their family members, as well as the
children’s nanny and sometimes even a salary for their nanny. In some
cases, actors will request that a security person or team be hired to protect
them. In addition, if justified by the role, an actor may ask that a dialogue
and/or acting coach be furnished, at the expense of the producer or studio.
The list of perks is endless, and many celebrity actors actually have “perk
lists” specifying each item the actor typically receives when rendering
services.
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CHAPTER 9

Television Actor Deals

Negotiating an actor’s television series deal is similar to negotiating a
writer’s television series deal in that even before the parties are certain a
television pilot will be produced (not to mention proceed to series), or that
the actor will be cast in such television pilot, the actor’s services and fees
for the pilot, as well as up to six-and-a-half years of series services, are
negotiated. Traditionally, most test option deals, as these series performer
deals are commonly referred to, are made during pilot season, which takes
place between January and May and is the period during which network
pilots are customarily cast.

These days, with the increase of original programming for cable
networks (both basic cable and premium pay cable) and premium SVOD
services such as Netflix, Amazon Prime, Apple TV, Hulu Plus, and
YouTube Red, as well as a plethora of other digital platforms like Go90 and
Crackle, casting takes place throughout the calendar year. In many cases,
the terms of the test option deal are negotiated under serious time
constraints, since before an actor is permitted to test for a role (i.e., audition



or read for a role before the studio and network), she must first sign the test
option contract.

Many actors’ representatives believe that the test option process heavily
favors the studio, since the eager actor (in many cases an unknown) must
sign the test option contract before she knows whether she will be awarded
the part. The actor, therefore, has limited bargaining power and knows that
if she does not agree to the studio’s final offer, another actor will likely get
the job. In most cases, the actor will have already signed a six-and-a-half-
year deal by the time she learns that the studio wants to hire her.
Sometimes, the test option deal is not closed until hours or even minutes
before a test, and both parties, therefore, have little time to negotiate the
finer points of the deal (often everything other than the compensation) or
review the paperwork, though much of the contract is standard boilerplate.
The counterpoint is that if the studio and network waited until after the
creative executives selected the actor they “must have” in a given role to
complete the deal, the studio and network would have a significant
bargaining disadvantage.

Most established actors are not required to test (or, depending on their
ego, may refuse to test!) for a pilot or series role. Such actors will
frequently be given an outright offer to play a role, which is often the lead
or colead. In recent years, a greater number of well-known film actors (such
as Matthew McConaughey, Naomi Watts, and Reese Witherspoon) have
taken roles in television series. While the marquis or A-list actors still
expect to receive outright offers, some lesser-known, albeit seasoned, film
actors or experienced TV actors may still be asked to informally audition or
at least partake in a chemistry “read” for the role.

For those actors who are testing, the process generally works as follows:
The studio’s casting director will meet with dozens of actors auditioning for
various roles. The network, studio, and executive producer will decide
which of those actors they are most interested in for the show. At this point,



the field is often narrowed down to three to five actors per role. The studio,
which produces the program, will ask these actors to read (i.e., audition) for
a certain role in the series; this audition is generally referred to as a “studio
test.” If the studio likes the actor’s performance, the actor will proceed to
the network that will air the program to formally test for the role (at or
before which time such actor must sign the test option deal negotiated by
her representative). If the studio is unhappy with the actor’s performance,
she will not proceed to the network test, unless the network expresses
serious interest in meeting with the actor. In most cases, the network will
have final approval over the selection of the cast. Once the actor is selected
to render services in the pilot, the studio and network will have the further
option to employ the actor in the series if the show is picked up by the
network or, alternatively, to replace her at that time.

NEGOTIATING THE DEAL
In most cases, the test option deal is negotiated between the actor’s
representatives and the studio’s (as opposed to the network’s) business
affairs department. Of course, in some instances, the deal is negotiated
directly between the actor and the casting director. But the network does
play a role by maintaining final approval over all deals relating to the pilot
and potential series, including such issues as position of credit, fees,
exclusivity, and number of episodes guaranteed to the actor (all discussed in
greater detail below).

In some cases, though less common in recent years, a studio will
produce a presentation—essentially, a shorter version of a pilot that usually
is cheaper and takes less time to produce—which reduces its risk to some
degree, since most pilots do not receive a series order from the network. If
the presentation generates a series order, the studio will often complete the
presentation to the length of a pilot and air it as such. Recently, there has



been a trend of broadcasters committing to “straight to series orders,” where
no pilot is produced. In such case, the first season deal terms will apply.

Pilot Option Period
After the actor tests for the role, the studio is usually given a certain period,
referred to as the test option period or pilot option period, to determine
whether it will employ the actor for the pilot. The studio will usually want
as much time as possible to make a decision, while the actor, who may have
the opportunity to test for another television project, will want an answer as
soon as possible. Customarily, the studio will have five to ten days to make
its decision. The actor is not paid for this option or “hold” on her services;
rather, she grants an exclusive option (i.e., right) to the studio in return for
the possibility of being cast in the series. Given that the actor is not yet
guaranteed any compensation, she will, in most cases, refuse to grant an
option period exceeding ten days. In some instances, the network will agree
to give the actor an answer within as few as twenty-four hours if the actor is
in great demand or has an offer to test for another project. If the studio will
not agree to a short-enough option period, the actor’s representative may
ask for preemption language, which allows the actor to take another offer,
subject to the producer’s right to preclude the actor from taking such job by
guaranteeing the actor employment. Such preemption language might read
as follows:

During the Test Option Period, Actor may accept a third party offer of
pilot or series employment if, prior to accepting such engagement,
Actor notifies Producer of the third party offer of employment. Producer
will then have the opportunity to preempt such other employment by
making actor “pay-or-play” for Producer’s pilot within 48 hours of
receipt of actor’s notice.



In some circumstances, a studio will permit an actor to test in “second
position,” meaning the studio will have the option to employ the actor in a
pilot only if the first studio with the “first position” pilot option does not
hire her. However, many studios do not want to waste time auditioning and
negotiating with an actor who may ultimately be unavailable and thus will
only agree to test the most sought-after actors in second position. This was
the case with Jennifer Aniston, who was cast in the pilot for NBC’s Friends
in second position to CBS’s series Muddling Through, which fortunately for
Friends fans was canceled.

Travel and Expenses for the Pilot Test
The SAG Agreement does not govern travel for a test, or an audition, as
tests are not deemed to be employment services. Thus, while everything is
negotiable, in most cases, the studio will only grant coach travel for the test,
rather than first-class, and agree to pay the actor SAG minimum per diem,
currently in the range of $60. Accommodations will often be “of studio’s
choice.” Ground transportation to and from airports, hotels, and the test, as
well as the use of rental cars, must also be negotiated. In some cases, due to
availability and other factors, the actor may test “on tape” rather than in
person.

Pilot Acting Fee
The pilot acting fee is one of the most important points of negotiation for
the actor. Assuming that she is selected as a performer in the pilot (i.e., the
test option is exercised), the pilot fee may be the only compensation she
will receive in connection with the project, as the pilot may not proceed to
series. Unlike film deals, even neophytes will regularly receive more than
SAG minimum (currently about $2,700 per week) for pilot acting services
on a network show. Child actors traditionally receive lower pilot fees than
adults. On a network show, for example, a relatively unknown child actor
might receive $15,000 and up for a half-hour pilot or $20,000 and up for a



one-hour pilot, while novice adult actors might earn $30,000 for a half-hour
show and $35,000 for a one-hour show. Star talent will receive significantly
higher pilot fees.

The actor’s pilot fee is usually higher than, and may be as much as
double, the actor’s series episodic fee. The rationale is that not only is the
production schedule usually longer on the pilot episode, but more
important, the studio gets a hold or option on the actor’s services (generally
lasting three to six months), during which time the actor cannot commit to
any long-term project that might cause her to be unavailable if she is picked
up for the series. Industry practice and the guild agreement dictate that the
actor receive some compensation in exchange for granting this hold.

Of course, pilot fees will vary from actor to actor and pilot to pilot,
based largely on the following factors.

The Actor’s Quote
As with most entertainment deals, the quote has traditionally played a key
role in determining an actor’s pilot fee. With the new legislation in place,
the role that quotes will play in dealmaking remains to be seen. In any
event, the experience of the actor and types of roles she has taken on before
will significantly determine what to pay the actor. In some cases, the actor
will have rendered services in another pilot and/or series or may have tested
for other shows in which she ultimately did not get the role. If the actor’s
representatives offer the quote details to the studio—and they likely will if
the studio’s initial offer is less than the actor’s quote—the studio will
usually consider both those numbers if the quote(s) is recent and relevant.
Often, the actor will want her quote (if shared) to be the starting point for
negotiations. In many cases, an actor may have limited or no television
acting experience and thus will not have any relevant quotes. In some cases,
other quotes or experience may be considered, including for stage roles or
feature films.



The Length of the Pilot
Typically, the actor will receive greater compensation for services on a
sixty-minute program than on a half-hour show, given the longer work
schedule. Half-hour sitcoms typically require up to fifteen days of services,
while one-hour dramas require up to twenty work days for the pilot episode.
Similarly, if the studio produces a presentation rather than a pilot, the
actor’s fee will generally be lower, as the number of workdays is fewer.
However, the actor will usually receive additional compensation
(prenegotiated as part of the test option deal) if further services are required
to complete the presentation to the length of a pilot and/or it is ultimately
aired as a pilot.

Heat
Another factor to be considered is the heat surrounding the actor. For
example, has she just starred in a hit film or just completed a successful run
on another series? As is the case with writers and directors, if the actor is in
demand or of name stature, then she will likely secure an outright offer and
a larger fee or even an up-front episodic guarantee in order to agree to do
the role. For example, Claire Foy received much attention for her stellar
performance in Netflix’s hit The Crown. Alternatively, if the actor is
relatively unknown, she will not have much bargaining power.

The Nature of the Project/Who Is Producing?
Two other considerations are the nature of the project and the entity that is
producing. For example, an actor will usually receive a higher fee for a
network pilot than for a cable pilot. Historically, cable networks pay lower
fees, arguing that their audience base is more limited or that the economics
of cable television do not support such “exorbitant” fees. Similarly, daytime
soaps, children’s programming, and “strip” shows (such as People’s Court)
usually pay significantly less than network shows. Reality series and/or
hosting roles on such shows or on smaller digital series typically offer lower



compensation (other than out-of-the-ballpark hits such as American Idol,
for which a judge can earn upwards of $1 million per season). The budget
will, of course, also be a key factor.

In addition, even on a network series, if an actor is anxious to work with
a particular producer/creator, she might agree to accept a lower fee. For
example, it is rumored that many actors working on the former series The
Big Apple, which aired on CBS, accepted salaries below their quotes in
order to work with David Milch, who created and produced the series.
Unfortunately, the show was not as successful as CBS had hoped and was
cancelled during its first season. Series produced for premium SVOD
platforms like Amazon or Netflix are typically considered the same as
network shows (such as those on ABC, NBC, CBS, and Fox) and premium
cable series (like those on HBO, Starz, and Showtime), as their budgets and
fees are at a similar (or even higher) level. Accordingly, talent expect
comparable fees, if not higher, when an A-list actor seeks an advance
against a back-end participation, as discussed later.

Contingencies
Once the test option is exercised, the actor might still not be guaranteed her
pilot fee unless certain conditions are met. For example, in many cases the
agreement will state that the producer’s obligations are “subject to closing
of the license fee/broadcast agreement,” which generally means the studio
producing the show and the network airing the show must agree on the
amount the network will pay for the right to broadcast the series. Actors’
representatives will want to remove this language from the contract and
make the actor pay-or-play (for the negotiated pilot fee) upon exercise of
the pilot option, so that even if the contingency is not met, the actor will
need to be paid. In many cases, the studio will only remove this
contingency for A-level actors or when the studio is practically certain that
no problems will be encountered when finalizing the license agreement.



The issue has become less relevant now that many studios produce shows
for networks under common ownership.

Another frequent condition is a casting contingency. A cast-contingent
offer to an actor requires that all outstanding pilot roles be cast before the
producer’s obligation to pay the actor becomes binding. In other words, if,
at the time the test deal is made, other roles remain to be cast and the studio
or network is concerned it may not find the “right” actor or reach agreement
with a particular actor for a role, the actor’s deal (at the studio’s insistence)
might be nullified. Some savvy representatives ask for preemption
language, which would provide that the actor can accept third-party offers
of firm employment unless the studio waives the contingency and makes
the actor pay-or-play within a certain time period (usually between forty-
eight and seventy-two hours). If the studio concedes this point, then when
faced with a legitimate third-party offer competing for the actor’s services,
it will be required to either pay the actor’s pilot fee or release the actor from
her contract.

Pilot Services
A pilot episode generally takes longer to produce than a single series
episode because more rehearsal is usually required for it, as the actors have
not yet grown accustomed to their characters. In addition, sets often need to
be created when a pilot is first produced, while such sites will already exist
when the series commences production. Also, scenes will more likely be
rewritten or reshot, since both the studio and the network are prone to
submit copious notes to the producers in an effort to get the pilot as close to
perfect as possible, so as to warrant the production of additional episodes.
As mentioned previously, most one-hour pilots are scheduled for production
periods of fifteen to twenty days, while half-hour pilots are normally
completed within fourteen or fifteen days. Presentations, as mentioned



above, are usually shot over seven to ten days. Schedules will, of course,
vary based on factors such as budget and shooting locations.

Pilot Expenses
In the event that an actor is required to travel to a distant location to render
services on the pilot, SAG mandates that the actor receive business or first-
class travel (depending on how long the flight is), accommodations, and
expenses. Of course, the nature of such expenses and transportation beyond
guild minimums, such as the number of additional plane tickets, rental cars,
and the amount of the actor’s per diem, is negotiable, depending on the
actor’s leverage and the budget of the production.

Series Services Option
Subject to the pilot being produced with the applicable actor rendering
services, the studio will secure an exclusive option, often referred to as the
“series services option” or “series option,” to engage the actor on the series
or, alternatively, to terminate the contract without further obligation. During
the option period, the actor’s series services for the studio will usually be in
“first position,” and such actor will not be permitted to render conflicting
television services for any third party. Many studio test option deals provide
that the series option must be exercised by June 15th or June 30th of that
year. These dates generally track (or coincide with) the network “up-fronts”
(i.e., the networks’ announcements of their fall schedule to advertisers in
May) and afford the studios a limited period to recast roles if necessary,
rather than exercising the prenegotiated options of the existing cast
members. In some cases, with respect to the first year only, the studio will
negotiate for a “second bite,” or an ability to delay its decision to exercise
the first series-year option for an actor, usually until December 30th of that
year. This enables the pilot to be considered for pickup as a midseason
replacement for one of the network’s failed series. Some actors’
representatives will request that, if the date is extended until December, the



studio pay an additional fee to continue to hold the actor beyond June 15th.
Many studios get “two bites” to pick up the actor without additional
compensation.

In some cases, the contract language will provide that the studio’s
option exercise date for the actor will be the earlier of June 15th or “ten
days after pickup” (i.e., ten days after the network formally picks up the
show). Although the “ten days after pickup” language was once standard
fare, most studios no longer agree to include such language. In the event the
network grants an early pickup, the studio wants to take advantage of the
additional lead time to decide on any cast changes. The studio will negotiate
for subsequent annual options to engage the actor in up to six additional
seasons. Certain high-level actors—particularly those with a film career—
may negotiate for less than six optional seasons. In fact, some movie stars
may only agree to act in one season, which is why so-called limited series
are popular for A-list film stars such as Matthew McConaughey in HBO’s
True Detective and Reese Witherspoon and Nicole Kidman in HBO’s Big
Little Lies, though they often remain on the project in a producer capacity.

Series Fees and Annual Guarantees
The next deal points to be negotiated are the series episodic fees and the
number of episodes that will be guaranteed per season, regardless of the
number of episodes in which the actor appears or the number of episodes
actually produced. As with pilot fees, the actor will rarely receive SAG or
AFTRA minimum (which is the same for both a pilot and a series episode)
other than with respect to nonscripted reality programs. For example, an
unknown child actor typically earns at least $15,000 per episode for a one-
hour network series and $10,000 and up for episodes of a half-hour network
series, while adult actors rarely receive less than $15,000 per episode as
series regulars in half-hour shows or $17,500 per episode in one-hour



series. Of course, the same factors as those considered in determining pilot
fees will play a role in determining episodic fees.

First-Year Fees and Guarantees
Ideally, an actor’s representative would like the actor to be guaranteed all
episodes ordered, as opposed to all produced, since, in many cases, a show
is cancelled before the full order is produced. However, in most cases,
unless a major star is involved, the studio will only agree to guarantee (at
best) all episodes produced, with a minimum guarantee of between six and
twelve episodes in the first year and between thirteen and twenty-two
episodes thereafter, depending on the actor’s stature and bargaining power.
A-list stars, such as Bette Midler, might be guaranteed twenty-two episodes
even in the first season. Alternatively, some lesser-known actors or those
with smaller “sidekick” roles (often referred to as “recurring characters”)
may only be guaranteed a percentage of all episodes produced, usually with
a minimum of seven (for example, 7/13 of all episodes produced or 10/13
of all episodes produced, with a minimum of seven episodes). These actors’
guarantees may be increased to all episodes produced in second or
subsequent years if the actor’s continued participation is desired by the
studio. Some actors’ representatives will argue that the pilot episode should
be excluded from the episodic guarantee, unless the first episode of the
series is produced within sixty days of completion of the pilot. In addition,
actors’ representatives will often try to ensure that a presentation not be
applied against the actor’s guarantee unless it is aired. The actor’s
representative is likely to also try to ensure that the minimum guarantee not
be reduced in the event the series is cancelled.

Annual Increases
Customarily, the actor will receive 5 percent bumps in salary (or, at some
studios, 3 to 5 percent, depending on the license fee) in each subsequent
series year. In some cases, the actor’s representative will request more than



5 percent increase in salary in the second season or even for the back nine
episodes (i.e., additional episodes that may be ordered by the network in the
first season beyond the initial order). The studio may agree to a larger bump
if the actor’s salary in the first year is less than their usual fee because of
budgetary or other reasons and/or as a compromise when the parties are
unable to agree on the first-season salary. If such larger increase in the
second year is granted, in most cases, the deal will specify 5 percent annual
increases thereafter. For example, a contract may read as follows:
 

Contract Year Compensation Minimum Guarantee

First Year $12,500 7/13 all produced, mimimum 7

Second Year $15,000 7/13 all produced, mimimum 7

Third Year $15,750 10/13 all produced, minimum 10

Fourth Year $16,538 All produced, minimum 13

Fifth Year $17,365 All produced, minimum 13

Sixth Year $18,233 All produced, minimum 13

Seventh Year* $19,145 All produced, minimum 13
*only applies if the show is a midseason pickup

Midseason Pickup
Most network television series premiere in the fall. However, networks are
all too aware that some new programs fail miserably after debuting on their
airwaves. Consequently, a network may pick up several additional series as
“backups” to their fall schedule, which would premiere sometime after
September to replace one or more cancelled series. Accordingly, some
pilots receive orders for a midseason debut on the network. Other times,



pilots are produced outside of pilot season (typically in the summer, rather
than late winter/early spring), specifically for consideration as a midseason
show. The studio will often include language in the contract stating that if
the show is a midseason pickup, the actor’s fee for the second year will be
the same as in the first year (until a total of twenty-two episodes have been
produced in years one and two). Clearly, the actor’s representative will
resist this provision and argue resolutely to have this language removed.

Back-End Participation
Television actors rarely receive contingent compensation for series acting
deals, other than A-level stars credited for getting a show made or those
actors who originate the project and/or otherwise come on board during the
development/pitching stage as an executive producer. Those who do
typically receive an adjusted gross receipts participation in the
neighborhood of 2.5 percent (or higher if also playing a producer role on
the show), vesting over a number of years. Chapter 11 further discusses
negotiations relating to profit participations.

Relocation Fees
In some cases, an actor will be required to relocate in order to render
services on a pilot or series. For example, if a Los Angeles–based actor is
employed by HBO’s Sex and the City, which shoots in New York, the actor
will need to move to New York to work on the series. With increasing
frequency, productions are being relocated to Canada, so that a studio can
take advantage of the weak Canadian dollar and possible tax advantages or
benefits offered by the Canadian government. The amount of the relocation
fee is subject to negotiation but is typically a flat one-time sum ranging
from $5,000 to $25,000, depending on the studio, the stature of actor, and
the location. In some cases, an actor will receive a monthly living
allowance instead of a flat fee. Child actors often receive slightly higher
relocation fees, as the child’s parent or guardian must also relocate.



Some actors’ representatives will try to secure an additional relocation
sum in the first season in the event a hiatus occurs between completion of
the initial order and production of the back nine (such that production is
shut down and the actor is later recalled). In addition to the relocation fee,
some studios will provide the actor with one or more first-class round-trip
air tickets, either per season or on a one-time-only basis, for the first season
only. Of course, the number of tickets an actor will receive is subject to
negotiation and can range from one to twenty, depending on the actor’s
bargaining power (and size of her entourage!).

Credit
In most cases, a series regular performer will receive on-screen credit on a
separate card in the main or opening titles for both the pilot and the series.
Though many people regularly interchange the terms “main titles” and
“opening titles,” there is a subtle difference. Many television programs
display a limited number of credits (usually little more than the title of the
series, the lead cast credits, and the “Created by” credit) prior to the actual
episode commencing, usually while the musical main-title theme is played.
These credits are correctly referred to as “main-title credits” and usually
remain the same throughout the series or at least the season. Subsequently
(typically after a commercial break), additional credits are displayed “over
picture,” while the episode is playing, which generally include credits for
all the producers, the guest stars, the writer, and the director. These credits
are referred to as “opening titles.” In some cases, all credits may appear at
the end of the episode, and the studio will reserve the right to place all
credits in the end titles. Producers and actors need to be aware of these
terms when negotiating credit provisions.

An actor’s representative will usually request that the actor’s credit also
appear in paid advertisements relating to the series. Studios try to resist any
contractual commitment to credit the actor in paid advertising, since the



studios will want the flexibility to focus certain ad campaigns on just one or
two cast members. Sometimes, it is hard for the studio to determine who
will become a breakout star. An actor originally envisioned as a minor
character might become the primary focus of the initial advertising
campaign. Similarly, a more established actor might be relegated to a
supporting role as the series evolves. Moreover, a long-running show may
hire new cast members over time, some of whom might be major stars.
Studios are, therefore, reluctant to assume an obligation to accord credit to a
particular cast member throughout the life of a series.

Furthermore, an actor’s representative will likely request that the studio
tie the size and type of the actor’s credit to other cast members, in an
attempt to ensure that no other actors receive larger or more prominent
credit. Studios will sometimes agree to this request for “credit protection”
but might exclude actors of a star stature. In terms of position, the most
desirable is usually first, second, or third, respectively, among cast credits.
Often, if an actor cannot secure first- or second-position credit, she will
request the last credit, preceded by “and [actor’s name] as [character
name]” or “with [actor’s name].” The conventional wisdom is to draw
attention to an actor by differentiating her credit from the “pack” in some
manner. Sometimes, billing will be alphabetical. Like most other issues,
credit is negotiable and will depend largely on the actor’s stature and the
size of the role. Certain A-list stars may negotiate for an “executive
producer” or similar credit, particularly if they were involved in the
development and/or pitching of the series to networks.

Publicity Services/Promotion
As part of the actor’s services, the studio usually requires that the actor
render a reasonable amount of free publicity services, including personal-
appearance tours, to promote the series. Often, actors’ representatives will
attempt to limit appearances to three per season. The actor will also want to



ensure that her obligation to render promotional services be subject to her
professional availability and reasonable approval (i.e., the actor will not
have to render services that she is not comfortable with). In most cases, the
producer will agree to this request, provided the services occur outside the
normal production period. In addition, the actor’s representative will
usually insist that the actor receive first-class travel and expenses in
connection with such publicity services.

Exclusivity
The issue of whether the actor can render acting services for a third party
during the term of her contract with the studio is often a significant point
for both the actor and the studio. Among the restrictions the studio
traditionally imposes are that it will not permit the actor to accept
engagement as a series regular or recurring character on another series
during the term of her contract (though studios sometimes make exceptions,
particularly on cable shows where the seasonal order pattern is often only
eight to ten episodes rather than thirteen) and any permissible services
rendered for third parties will be in second position to the actor’s series
services for the studio. This exclusivity applies even during the hold period
under the series contract, when the studio has the right to engage the actor
for further seasons. Often, test option deals grant the producer “the
maximum exclusivity rights permitted under the SAG Television
Agreement.” The SAG Television Agreement sets forth exclusivity
restrictions with respect to other television roles and commercials. For
example, under the SAG agreement, studios have the right to prevent most
series regulars from appearing in commercials advertising products or
services competitive to a major sponsor of the network. In addition, most
performers are barred from portraying or parodying the pilot/series
character in another program.



In addition, the SAG Agreement grants the producer the right to restrict
the actor from performing in continuing or regular roles on other television
series. SAG bestows upon all series performers the right to make up to three
television guest appearances every thirteen weeks and the right to make
unlimited radio guest appearances. The number of permissible guest
appearances on talk shows, game shows, news, panel, and award shows is
also unlimited, although the studio can require that such shows not air
during the regularly scheduled initial broadcast of the series. In some cases,
actors may have a preexisting, recurring, or even series-regular role on
another series that may be carved out as an exception.

Actor representatives will often request that the actor be permitted to
render services in connection with an unlimited number of unidentifiable
voice-over ads and foreign commercials. The studio will usually agree to
such requests, since these services are less likely to compete with the show
(or overexpose the actor). Actor representatives may also ask to exclude
preexisting recurring roles if the actor has already appeared repeatedly on
another series. Some cable networks do not permit their series actors to
appear in MOWs (movies of the week) produced for competing cable
networks. Most broadcast networks do not impose an MOW restriction.

Many actors will insist on remaining exclusive only within the context
of reality television (for roles such as hosting or judging), thereby retaining
the ability to render services on scripted series as well as motion pictures,
stage plays, and other types of media. Whether the actor has sufficient
leverage to win this point would be determined on a case-by-case basis.

In recent years, with limited series and shorter order patterns of between
six to ten episodes per season (as opposed to the broadcast network’s once-
customary order of twenty-two episodes per season for a successful show),
talent representatives are insisting on more flexible exclusivity language,
including in some cases the right to be a series regular (or recurring
performer) on more than one show. The nature of the exclusivity is subject



to negotiation and will be affected by the network’s exclusivity
requirements, the leverage of the actor, and the needs of the particular
role/show.

Program Commercials
In many cases, the producer will have the right to require the actor to
perform free services in lead-ins and lead-outs (fifteen- to thirty-second
“stay tuned” spots) to the program. In addition, actors are usually required
to perform in commercials advertising the series. Most producers agree to
pay double the applicable SAG minimum fee for such commercial services.

Approval and Consultation Rights
As in film deals, television actors frequently request certain approval rights,
which may or may not be granted, depending on the artist’s stature. The
following are commonly requested by actors:

Photo, Likeness, and Bio Approval
An actor’s representatives often request that the actor receive still-photo,
likeness, and bio approval rights (approval over the text of the actor’s
biography, which may be disseminated by the studio in connection with its
promotion of the series). A typical photo approval provision, or “still”
approval provision (as it is often called), may read as follows:

Producer shall submit to Actor a reasonable number of still photographs
which Producer intends to use for advertising, publicity, and
promotional purposes, and Actor shall approve not less than 50 percent
of such photographs in which Actor appears alone and not less than 75
percent in which Actor appears with others, within 72 hours of
submission.



In some cases, the actor may only be granted approval over stills in which
she appears alone, particularly if a large ensemble cast is involved. Also
negotiable is the length of time within which the actor must approve the
pictures, usually ranging from twenty-four hours to ten days. As for
likeness approval, the actor may receive one, two, or even three “passes” on
the drawn likeness, depending on the actor’s negotiating power. So the actor
will have the opportunity to request changes to the drawn likeness, which
the studio will be required to incorporate, up to three times. Bio approval is
generally granted by the studio, even for novices, since the “official” bio
distributed by the studio is usually supplied by the actor (or her
representative).

Hair/Makeup/Wardrobe
Another common request is for hair, makeup, and wardrobe consultation or
approval. In most cases, the actor will receive “meaningful consultation”
(rather than approval rights) over “the look” of her hair, makeup, and
wardrobe (rather than over the personnel performing those services), if at
all. In some cases, depending on the actor’s stature, she may be able to
require the studio to hire her personal hairstylist and/or makeup person and
require that such person service her only.

Creative Controls
In rare instances, such as when a show is developed specifically for a
certain star or an A-level talent is attached early to a project as an executive
producer, the actor may receive consultation or even approval rights over
such creative elements as the director, other principal cast members, and
even the script. Such rights are not customary, as the studio and network
typically insist on retaining control over material creative elements.

Dressing Room



The size and quality of the actor’s dressing room will depend upon the
usual factors, such as the size of the role, stature of the actor, and
availability of trailers at the particular filming location. In many cases, the
actor’s representative will ask that the actor’s dressing room be favored
nations with (i.e., no less favorable than) other cast members’ facilities. The
studio may agree to this if it is certain dressing facilities will be uniform for
the entire cast. Otherwise, it will exclude certain performers from the
favored-nations clause. For example, the studio may agree that the actor’s
dressing room will be no less favorable than that provided to any other cast
member, excluding that of the lead star. If the show has not been fully cast,
the exclusion might be phrased broadly, so as to except “actors of star
stature.” Some studios are hesitant to include favored-nations language,
because of past experiences in which an actor claimed a breach for minor
differences in style, size, or even color of the dressing facility. In some
cases, the actor will insist that the dressing room be equipped with a
laundry list of amenities, such as a private bathroom, bed or couch, heat, air
conditioning, stove, fridge, television, high-speed Wi-Fi, sound system, and
even particular food and beverages. Certain A-list actors may have their
own trailers that they will lease to the production at a customary rate.

Nudity
While nudity is rarely an issue for the broadcast networks (although it can
be—you may be old enough to recall the bum baring in NYPD Blue’s first
season in the early 2000s that led to hefty FCC fines), it often comes into
play for the pay cable networks, such as Showtime and HBO or premium
SVOD platforms such as Amazon, Netflix, and Hulu. The SAG Agreement
comprehensively regulates performer services, both in connection with
nudity and simulated sex, and SAG’s restrictions apply in television as well
as film. One form of protection afforded by the SAG Agreement provides
that an actor cannot be required to appear nude unless she has executed a
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document (a “nudity rider”) that clearly references any script pages
containing nudity. So she cannot simply agree to appear nude in the
abstract.

This SAG provision (which cannot be waived by the actor) poses a
problem unique to series producers: only the pilot script exists at the time
that the actor’s agreement is negotiated. Thus, while specific script pages
can be referenced and signed off on by the actor in connection with the
pilot, the studio cannot ensure the actor will continue to agree to render
services in subsequent episodes. While there is no foolproof way around
this problem, studio business affairs executives should nevertheless discuss
during negotiation the potential for nudity, particularly if nudity is not
required in the pilot but is envisioned for the series. At a minimum, the
studio can avoid a situation in which an actress is cast in the pilot, renders
services, and then, when a series is ordered, informs the producers that she
doesn’t “do” nudity (and never has) and was never alerted to the possibility
of it. By bringing up the possibility during negotiation, the studio will
discover the actor’s stance at the earliest stage possible.

Once this “threshold” matter is resolved, and the actor is willing to sign
off on the requisite nudity, several issues typically arise when negotiating
the terms of the nudity rider (which, per SAG, must be signed):

A request by the actor (usually agreed to by the studios) that the set
be “closed” to all nonessential personnel during the filming or taping
of nude scenes
An agreement by the studio that no still photographs will be taken
during the filming or taping of such scenes
Actor approval over body doubles

Studios usually insist that they be permitted to use body doubles in the
event that the performer is uncomfortable with a particular angle or scene,
or even unavailable to shoot footage. Actors will often seek approval (or



consultation) over the selection of the body double, since the viewing
audience is likely to believe they are watching the performer, who has an
interest in how she is portrayed (even though her double would be on-
screen). Some actors request specific language prohibiting the producer
from exceeding the confines of the nudity rider when shooting the double.
So if the nudity rider permits only above-the-waist nudity, the actor may
insist the double adhere to that, since the actor may not want the viewing
public to believe she consented to that degree of nudity.

A sample nudity rider is included in appendix A.

Miscellaneous
High-level television actors may secure significant perks, such as voice
coaches, personal trainers, masseuses, etc., during production periods.
Actors with children may require the studio to pay for travel and related
expenses for their children as well as their nannies. Actor representatives
will commonly negotiate for the following additional items.

Merchandising/Soundtrack Royalty
A studio will want the right to use the actor’s name and likeness not only in
the show, but also for merchandising and advertising. In addition to the
approval rights, actor representatives will often request that a
merchandising and/or soundtrack royalty be paid in the event that the
actor’s likeness or voice is used. In most cases, the studio will agree to a
customary royalty of 5 percent of 100 percent of net receipts. When dealing
with items of merchandise in which more than one actor’s likeness appears,
studios initially take the position that the 5 percent royalty will be reduced
(pro rata, based on the number of actors whose likenesses appear on such
items). Savvy negotiators will insist that the royalty be reduced only when
their client’s likeness appears alongside other royalty-bearing participants,
entitling the actor to the full 5 percent when other participants receive no
royalty. In addition, many actors are able to negotiate a floor, typically at



2.5 percent, in the event the royalty is reduced, regardless of the number of
likenesses appearing on the merchandise.

DVD/Blu-ray Copies
The actor will often request a copy of the pilot and all episodes in which she
appears on Blu-ray or DVD, if and when available. In some cases, the
studio will not contractually agree to this request, although in practice, the
actor will seldom encounter any difficulty in obtaining such copies.

Right to Convert to Loan-Out
The savvy agent will always request that the television actor (who has not
yet established a loan-out corporation) be granted the right to assign her
agreement to a loan-out company (as discussed in Chapter 8) at a later date.
Generally, the benefits of incorporation do not exceed the costs until an
individual earns a minimum of approximately $250,000 per year.
Accordingly, many actors do not form such corporations until a pilot in
which they appeared is ordered to series, as the pilot fee alone is not
sufficient to warrant incorporation.

Guild Applicability
As mentioned in Chapter 8, SAG historically governed filmed programs,
while AFTRA governed taped programs (such as most soap operas). The
two guilds have now merged (SAG-AFTRA). In addition, studios are
producing an increased number of programs in Canada under the ACTRA
agreement, which imposes requirements that vary from the SAG agreement.
Among other differences from the SAG Agreement, the ACTRA agreement
permits the studio to buy out residuals in advance by making a lump-sum
payment to the actor. Note that US-based SAG actors working in Canada
will be required to work under the SAG Global Rule 1 provisions. Certain
digital shows may not be covered by the SAG, though scripted shows
produced for the premium players like Netflix and Amazon are typically



produced under guild jurisdiction and are subject to guild-mandated
residuals payments.

RENEGOTIATION
Although most television actors testing for pilots are required to sign a
comprehensive agreement covering at least six years of series services,
applicable if the series becomes a hit, the actor’s representative is likely to
try to renegotiate the actor’s salary and perks. When the initial deal was
negotiated and signed, neither party could have anticipated the great success
of (and concomitant studio and network profits generated by) a hit series. In
many cases, the actors, who might now be household names, were
unknowns at the time the pilot was cast. Once the series success becomes a
certainty, the actor (and her agent) often demands her fair share. Even
though the studio has entered into a binding agreement with the actor
specifying prenegotiated episodic salaries, the studio would likely agree to
renegotiate because it does not want an unhappy actor on the set.
Renegotiation can take place at any time during the life of the series but
often occurs prior to the second or third season and may happen more than
once during the life of a successful show. An actor’s representative will
likely ask not only for an increase in salary, but also for a profit
participation. In some cases, the actor will request the right to direct
episodes or to enter into some sort of producing arrangement. In return, the
studio will often require the actor to extend the term length of the
agreement by demanding options for additional years. Sometimes, the actor
will commit to perform in one or more television movies for the studio at a
set fee as part of the renegotiation.

One of the more highly publicized examples of such renegotiations was
the Friends renegotiation that took place in 2000. Each of the ensemble cast
members reportedly asked for $1 million per episode. Following heated
negotiations, it was reported that the studio agreed to pay each of the actors



$750,000 per episode, plus a share of the lucrative syndication sales of the
show. Each cast member was purportedly earning $125,000 per episode the
previous season. Of course, when the show first aired, these actors were
essentially unknowns—Courtney Cox was probably the most recognizable
actor. Previously, in 1996 (after one or two seasons), the cast renegotiated
as a team to raise their then-$40,000 salaries to $125,000. It has been
reported that Jerry Seinfeld, Helen Hunt, Paul Reiser (Mad About You), and
Tim Allen (Home Improvement) each received $1 million per episode
during the final season of their series. Reportedly, Kelsey Grammer recently
negotiated a rate of $1.6 million per episode for the tenth and eleventh
seasons of Frasier. More recently, the actors of The Big Bang Theory had a
high-profile renegotiation—stars Jim Parsons and Johnny Galecki
reportedly now each make roughly $20 million per season plus a back-end
participation. Of course, all these shows are rare breakout hits, which attract
millions of viewers each week. In some cases, the studio will not agree to
the actor’s demands. Litigation may result, or the parties might agree to part
ways, with the studio agreeing to recast the role or to write out the
character. This was purportedly the situation with David Caruso of NYPD
Blue. In 2012, at the commencement of production for the fourth season,
the Modern Family cast had a contentious renegotiation with 20th
Television, resulting in substantial raises for the cast and an ultimately
dropped lawsuit brought by the actors to void their contracts based on
California’s seven-year limit for personal service contracts. In exchange, the
cast reportedly gave an additional optional season and a reported small
back-end participation.

Clearly, the nature and degree of the renegotiation will depend on
various factors, including the degree of success achieved by the series, how
integral the actor’s character is to the show, and the ways in which the
series was exploited to date. In addition, the issue of whether the network



will contribute to the increase, either directly or indirectly (e.g., by
increasing the license fee), will play a role.

HOLDING DEALS
When holding deals (a.k.a. “hold deals”) are made, often the network,
rather than the studio, enters into such an arrangement with the actor. The
purpose of the commitment is to hold the actor off the market for a limited
period, in an attempt to cast the actor in one of the many pilots being
developed for the network, or, in the case of higher-level performers, to
keep her off the market in order to develop a project specifically for her. In
addition to pilot/series hold deals, networks sometimes make MOW (also
known as “MFTs,” or movies for television) commitments. For higher-level
performers, the networks may commit to develop a pilot/series or MOW
specifically for the actor, with the option to cast the actor in other projects if
the developed project does not pan out. For others, the commitment is more
likely to be strictly a casting option, without a development component.

Sometimes, holding deals are made with actors already working on a
series, in order to hold them beyond the run of the series, not only with the
intention of finding a new project to subsequently place the actor in, but
also to prevent the talent from defecting to a competing network. Other
times, such hold deals are entered into merely to sweeten the actor’s series
deal. Sometimes, MOW commitments are made for similar reasons. Most
pilot/series hold deals expire after one season. Movie commitments tend to
have longer terms. Hold deals are made with all levels of talent, and the
fees can range from $25,000 to $1 million (although deals at this higher
range are very rare). Issues that arise in holding-deal negotiations include
the length of the hold deal, whether or not the actor is currently on a series,
the applicability of the hold fees to series acting services (i.e., whether and
how much of any advance or initial guarantee paid to the actor can be
recouped by the studio against subsequent fees paid to the actor for actual



services), exclusivity under the hold deal (including any carve outs), and the
extent of the actor’s approval rights. Holding deals have become less
common in recent years.

MOVIES FOR TELEVISION/MOVIES OF THE
WEEK
Negotiating an actor agreement for services in an MFT or MOW is similar
to negotiating a feature film deal for an actor. The principal differences are
that the salaries are, particularly for movies made for basic cable, lower (as
is the budget), the work periods are shorter, and the perks are less
extravagant. Of course, some of the premium platforms are producing big-
budget television movies and, of course, big-budgeted miniseries or limited
series. Often, an actor’s representative will request a theatrical release
bonus be paid to the actor in the event that the movie is released
theatrically, either before or after it airs on television. The rationale is that
the actor has been paid a television movie fee and the studio/producer
should not be able to release the movie theatrically without compensating
the actor accordingly. Although television movies are rarely released
theatrically in the United States, they are more commonly in the overseas
market. Customarily, the theatrical release bonus will be paid in accordance
with a 100/50/50 formula: The actor would receive a bonus equal to 100
percent of her compensation (fixed and contingent) under the MOW deal if
the movie is released theatrically in North America prior to being shown on
television. If, however, the movie is released theatrically in North America
after being shown on television, the bonus would equal only 50 percent of
the actor’s compensation under the television movie deal. If the film is
released theatrically outside North America, the actor would be entitled to a
bonus in the amount equal to 50 percent of her initial acting fee. In most
cases, the producer/studio will include language providing that “in no event
will the actor’s bonus(es) total more than 100 percent of her compensation
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under the original agreement.” In other words, if the movie was released
theatrically in North America prior to airing on television and also was
released theatrically in the foreign market, the actor’s total bonus would be
100 percent (rather than 150 percent) of her compensation under the
original contract.

Deal Point Summary

TELEVISION ACTOR AGREEMENTS
Pilot vs. Presentation vs. Straight to Series Order (in which case,
skip to number 7)
Length of Test Option Period
Pilot/Presentation Fee
Contingencies (License Fee/Casting)
Pilot Travel and Expenses
Pilot Start Date/Work Period
Number of Series Options/ First Series Option Exercise Date
Series Episodic Compensation and Annual Increases
Annual Episodic Guarantee
Annual Option Exercise Date
Credit (Pilot/Series)
Program Commercials
Exclusivity
Publicity and Promotional Services
Relocation Fee/Plane Tickets
Dressing Room
Nudity
Guild Applicability
Miscellaneous

Test vs. Straight Offer
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Approval Rights (Hair/Makeup, Stills, Likeness, Bio, etc.)
DVD/Blu-ray Copies
Merchandising/Soundtrack Royalties
Right to Convert to a Loan-Out
Other Perks (Trainer, Voice Coach, Nanny, etc.)



CHAPTER 10

Crew (Below-the-Line)
Agreements

Television and film project budgets are typically broken down into two
sections: above-the-line costs (which include underlying rights payments, as
well as fees payable to writers, actors, directors, and producers) and below-
the-line costs (which include all other costs associated with producing a
film or television program, such as salaries of crew members, lease
payments, equipment rentals, the cost of film, and cameras). Production
budgets actually separate these two sections on their cover page, with the
“above-the-line” costs appearing at the top of the page and “below-the-line”
at the bottom.

The employment of individuals hired to serve on a film or television
crew, such as grips, art directors, costume designers, makeup artists,
lighting technicians, drivers, and caterers (essentially, everyone other than
the cast, director, writers, and producers), are referred to as “below-the-
line” hires. In some cases, the line producer will negotiate employment
terms directly with the individual being hired. Many crew personnel do not
retain agents to secure and negotiate terms of employment. Among the



exceptions are typically the so-called department heads, DPs (directors of
photography, also called cinematographers), music supervisors, composers,
the editor, and costume designers, who typically garner high salaries and, in
some cases, perquisites. Some agencies exclusively represent below-the-
line talent, though such agencies generally focus on the higher-level hires.

Many below-the-line hires are subject to strict budgetary constraints that
don’t apply as much for above-the-line talent. Whether justified or not,
producers and studios typically believe that many of the lower- to midlevel
crew members (e.g., grips, drivers, lighting technicians, and assistant
camera personnel) are more easily replaceable than above-the-line talent.
Consequently, producers are frequently less willing to stretch the budget in
order to secure the employment of a particular crew member. As a result,
negotiations are often less contentious and progress relatively quickly. Of
course, in some cases the director may insist on having his favorite DP, his
editor, or his costume designer, and the studio may or may not cater to his
demand.

Notwithstanding the foregoing, a number of highly sought-after
department heads command extremely high salaries. Often, these are
individuals that are specifically requested by the director (e.g., Steven
Spielberg may only be willing to work with a particular casting director or
costume designer). Other times, a studio may be worried about an
escalating budget and therefore choose to impose its own line producer
(someone who, while expensive, has a proven track record in cost cutting).
In recent years, the negotiations over deal points related to the engagement
of such high-level department heads has approached the complexity and
detail of many above-the-line negotiations.

Many crew members belong to a union (most commonly, IATSE—the
International Alliance of Theatrical and Stage Employees, now more
officially known as the International Alliance of Theatrical and Stage
Employees, Moving Picture Technicians, Artists and Allied Crafts), and



some workers engaged on a production (for example, drivers) will simply
be hired at the union-prescribed minimum rates, based on their seniority. In
such cases, formal negotiations will not take place.

Studios have adopted varied practices relating to the engagement of the
higher-profile below-the-line personnel, such as costume designers, casting
directors, cinematographers, and music supervisors. At some studios,
business affair executives will handle such negotiations. At others, studio
production executives will oversee such agreements. In some instances, the
on-set line producer will negotiate all below-the-line deals (subject, of
course, to studio approval).

As there is generally a customary range of salary and perks associated
with each crew function, most below-the-line deals involve little more than
negotiating length of service, exclusivity, guaranteed compensation, and
credit.

In many cases, particularly with respect to negotiations over credit, the
parties will settle on some form of favored-nations provision. For example,
the producer may promise the costume designer prominent credit in form
and placement no less favorable than that accorded to the director of
photography, or to the production designer. These provisions serve as
shorthand that prevents the need for lengthy contractual credit provisions.

As any moviegoer knows, most credits appear in the end titles of a film
or television program. Precious few crew members will be able to negotiate
for a main-title credit. Crew members generally credited in the main titles
of feature films include costume designer, production designer,
cinematographer (also known as director of photography), casting director,
editor, composer, and (though not in all cases) music supervisor. These crew
members are also often able to negotiate for credit in the billing block of
certain paid advertisements. Of course, every rule has exceptions. A studio
releasing a motion picture containing an abundance of special effects, for
instance, might accord a main-title credit to the visual effects supervisor.



•
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Nonetheless, location managers, assistant hairstylists, sound mixers,
transportation coordinators, and security personnel (among many other
crew members) will rarely be credited in the main titles of a film.

At times, a formal contract will not be created to memorialize the terms
of these agreements. Instead, a letter setting forth the key terms will be
exchanged between the parties. Other times, a brief deal memo (similar to
those set forth below) will be drafted by the producer or studio executive,
with a copy sent to the crew member for her files.

Often, deal letters/memos contain fairly vague “services” provisions. A
services description could state only that the crew member be required to
render “customary first-class services” or “services commensurate with
those rendered in connection to prior seasons” or “services of a level
consistent with industry standards.” While such provisions may be effective
in minimizing the time required to draft deal memos, the danger is that, in
the event of a dispute, the parties might find that their expectations differed
dramatically.

When hiring crew members on television pilots, producers/studios will
occasionally request options for such person’s services in the event that the
pilot proceeds to series. The studio’s purpose in negotiating for this option
is twofold:

To lock in the price at an early stage, rather than when pilot services
are complete, in which case the executive producer may feel that such
crew member is “indispensable” and the negotiating leverage will
shift toward the crew member
To ensure that the individual will be available to render any necessary
series services

Producers often favor continuity on their sets and may be willing to forgo
hiring a talented crew member on a pilot if such person will be unavailable
to render additional episodic services due to prior commitments.



Studios frequently arrange screenings of completed films or television
programs for the cast and crew. One reason is that many of the crew
members (and even a fair number of the supporting cast) may not be invited
to the film’s premiere, and the screenings acknowledge their contributions.
Some crew members will specifically request language in their agreement
guaranteeing them an invitation to a cast-and-crew screening. Of course,
some of the higher-profile crew hires (such as the composer) will often
secure an invitation to the actual premiere.

Following are examples of deal memos outlining the employment terms
of certain higher-profile crew hires.

Sample Deal Memo

FEATURE FILM COMPOSER
Services: Artist shall compose, arrange, orchestrate, and record
original music on a “package basis” for the above-referenced Picture.
Artist shall utilize a minimum of 15 musicians when recording the
score. Artist’s services shall also include discussing music needs with
the Producer and the Director, assisting in the production of music cue
sheets, participating in the final mix, and providing all other
customary music composer services for an assignment of this nature.
Artist shall be solely responsible for contracting in Artist’s name and
at Artist’s expense for all equipment, facilities, instruments, and
services by any third party in connection with all music, excluding
only third-party music licensing, the music editor, and vocalists, if any.
Artist warrants and represents that all music shall be an original
creation of Artist’s. Artist agrees that the music created under this
agreement will not contain any musical elements from Artist’s
engagement on any other project. Artist agrees that Producer shall be
deemed the owner of all music herein and that all music shall be



deemed a work-for-hire. Artist agrees to deliver all music to Producer
on a timely basis in accordance with Producer’s schedule and delivery
requirements.

Compensation: As full compensation for the above-described
services, and all rights therein, Artist shall receive the aggregate sum
of $750,000. Such fee will be payable ⅓ upon signature of certificate
of authorship and commencement of services, ⅓ on commencement of
recording, and ⅓ upon completion of services.

Screen credit: Subject to full performance, and provided that no less
than 75 percent of the final score contained in the Picture has been
created and recorded by Artist, Artist shall receive a credit in the main
titles of the Picture, on a separate card, substantially in the form
“Music by ______________” and in the billing block portion of paid
ads issued by or under Producer’s direct control, subject to customary
exclusions and practices, whenever a full credit block is used.

Miscellaneous: All music is provided on a music package basis.
Artist’s services shall include composing music to accompany the
Picture’s credits. Artist must attend all scheduled spotting sessions.
Artist is affiliated with BMI.

In the sample composer deal, the studio paid an “all-in” sum to the
composer. The composer was, therefore, responsible for the salaries of any
musicians hired to record the music, as well as for the cost of engineers and
the rental of a studio where the score would be recorded and produced.
Many times, composers and film studios structure the deal in a different
manner, pursuant to which the composer is paid a “creative fee,” which she
retains for herself. The studio, in turn, would be responsible for all other
costs relating to the creation and delivery of the score. Some composers



prefer the creative-fee structure, as they like to know the precise amount of
money they will keep in connection with the project. Others are more
comfortable making third-party deals and working within a budget,
knowing that they will retain underages (although they will also be
responsible for overages).

A-level film composers (such as Hans Zimmer and Howard Shore) can
earn upwards of $1 million when engaged to score a big-budget motion
picture. In addition to the foregoing provisions in the sample deal memo,
composers are sometimes able to negotiate to retain a portion of the
publishing royalties collected by the studio in connection with its
exploitation of the musical score. Such income includes license fees (if the
studio licenses such music to third parties), as well as performance royalties
(paid by television stations, radio stations, and others who publicly perform
copyrighted music). Under federal copyright law, the publishing income
derived from exploitation of a musical composition, even if commissioned
as a work-for-hire, must be divided equally among the writers of the music
and the employer/owner (sometimes referred to as the publisher). However,
high-level composers will sometimes be granted a portion of the publisher’s
(i.e., studio’s) share of such income, in addition to the writer’s share, which
they are automatically entitled to. Studios sometimes grant such publishing
income in an effort to attract top composers at a bargain rate, when they
cannot or will not match the composer’s current quote.

Sample Deal Memo

TELEVISION PILOT/SERIES CASTING
DIRECTOR

Contracting party: Star Finder, CSA [i.e., “Casting Society of
America”]



Pilot services/compensation: Casting services on the above-
referenced sixty (60) minute pilot (“Pilot”), in consideration of
$35,000, payable ⅓ upon commencement of services (and signature of
certificate of engagement), ⅓ on or before the fourth week of Artist’s
services, and ⅓ upon completion of Pilot services. Artist’s services
shall be in-person and first priority, excluding only 5 days in March in
which Artist is on vacation, at which time she will continue to be
available by telephone.

Assistant: Studio shall pay directly to Artist’s casting assistant the
sum of $500 per week.

Series services: In the event Studio elects to proceed to production on
a series and provided that Artist casts at least ⅗ of the Pilot lead roles,
Artist shall be hired as casting director for the first series year at the
rate of $3,600 per episode. Studio shall continue to pay Artist’s casting
assistant at the rate of $500 per week.

Screen credit: Subject to Artist casting ⅗  of the Pilot lead roles,
Artist shall be accorded screen credit in the main titles of the Pilot (if
aired) as follows: “Casting by Star Finder, CSA.” If Artist renders
casting services on the series, Artist will receive screen credit in
substantially the form accorded on the Pilot for each episode with
respect to which Artist renders services. If Artist does not provide
episodic services but casts ⅗  of the Pilot lead roles, Artist shall be
accorded credit substantially in the form “Original Casting by Star
Finder” in the end titles. Credit will appear in end titles for Artist’s
casting assistant.

Office: During work periods, Studio agrees to reimburse Artist’s
reasonable business expenses, such as long-distance phone calls,
messengers, and copying expenses, and any preapproved travel.



Miscellaneous: Other terms shall be consistent with Studio’s standard
agreements.

Sample Deal Memo

MUSIC EDITOR, TV SERIES
Project: “Like Sardines in a Can” (one-hour television series).

Hire: Steven Lawrence (“Editor”).

Services: Editor shall render customary first-class music editor
services on a first priority, nonexclusive basis from the first spotting
date of episode 1 through completion of final mix of episode 22.

Compensation: $3,000 per episode, payable $1,500 on
commencement of spotting each episode and $1,500 upon completion
of services on each episode.

Credit: end-title crawl [i.e., as the credits scroll at the end of picture],
placement subject to network approval.

Sample Deal Memo

POSTPRODUCTION SUPERVISOR,
FEATURE FILM

Fee: $75,000 fee.
Credit: Associate Producer, end titles, clear field [i.e., credit is in the
end-title “crawl,” but with sufficient “empty” space both preceding
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2.

and following such credit so that at the moment it reaches the center of
the screen, it is the only visible credit].
Expenses: $300 per week toward actual, verifiable cost of assistant.

SAMPLE EDITOR AGREEMENT

As of April 23, 2018

Eddie Editor

c/o BTL Agency, Inc.

Beverly Hills, California

Ladies and Gentlemen:
This will confirm the material terms and conditions of the agreement
(“Agreement”) between Century Studios (“Century”) and Jake Adams
(“Editor”) as an editor of the film that is currently entitled “My Dog Is
Haunted” (“Film”).

Century’s obligations under this Agreement are conditioned upon
(i) Century’s receipt of fully-executed copies of this Agreement;
and (ii) Ce ntury having received confirmation that Editor has
qualified for any insurance deemed necessary by Century.

Provided that Editor is not in material breach of this Agreement,
and subject to Century’s rights of suspension and/or termination in
the event of force majeure, Editor’s death or disability, or Editor’s
Default, Editor shall render all services as editor as may be
required by Century hereunder. Editor shall perform such services
at the times and places directed by Century, in a competent,
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diligent, and professional manner having due regard for the
production of the Film within the budget.

Editor’s services shall commence on or about (i.e., seven [7] days
before or after) May 19, 2019 (“Commencement Date”).

The term (“Term”) of Editor’s services hereunder shall commence
on the Commencement Date and shall continue until such time
when Century has determined that Editor has completed rendering
services hereunder. Any services rendered by Editor in excess of
the Term are subject to Century’s prior written approval. Unless
otherwise specified herein, Editor shall provide services hereunder
on a consecutive or nonconsecutive basis, as requested by Century,
and Editor’s services shall be rendered on an exclusive basis.

Subject to the terms and conditions of this Agreement, and
provided that Editor is not in material breach of any provision
hereunder, Editor shall receive the weekly sum of $10,000 for each
week that Editor is required to render services hereunder, prorated
for partial weeks at ⅕ thereof. Notwithstanding anything to the
contrary contained herein, Editor shall be entitled to receive
compensation at the prorated daily rate for each day that Editor is
required by Century and Editor actually does travel in connection
with his services hereunder; provided, however, that if Editor
travels and works on the same day, Editor shall not be entitled to
receive more than the applicable daily rate.

If Century requires Editor to render services hereunder at a distant
location, Editor shall receive first-class air transportation, first-
class hotel accommodations, and a per diem to be negotiated in
good faith.

Upon the condition that Editor performs all of Editor’s obligations
under this Agreement and that Century’s agreements with all
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guilds or unions so permit, Century shall accord Editor credit on
screen in the main titles of the Film in the form “Editor: Jake
Adams,” and in the billing block portion of paid advertising issued
by Century relating to the Film, provided a full billing block
appears in such paid ad.

To the extent that any provision of this Agreement conflicts with
the mandatory provisions of any collective bargaining agreement
applicable to and binding upon Century in connection with the
rendition of Editor’s services hereunder (collectively, the “Union
Agreement”), the Union Agreement shall prevail; provided,
however, that in such event the provision(s) of this Agreement so
affected shall be curtailed and limited only to the extent necessary
to permit compliance with the minimum mandatory terms and
conditions of the Union Agreement. Century shall have the full
benefit of all rights accorded employers under the Union
Agreement. To the extent and during such period as it may be
lawful for Century to require Editor to do so, Editor shall become
and remain a member in good standing of any appropriate
union(s). Editor agrees to the content of any and all waivers that
Century may obtain from any relevant union.

Century agrees to consult with Editor, subject to Editor’s
availability at no additional cost to Century, with respect to the
selection of the subordinate editorial crew members engaged in
connection with the Film.

Century shall have the right to suspend and/or terminate this
Agreement when Editor is unable to perform his or her duties to
mental or physical disability, or if Editor fails to comply with
Editor’s obligations hereunder or as a result of any “force majeure”



11.

12.

13.

14.

event (as such term is commonly understood in the motion picture
business).

Century shall be the exclusive owner of the results and proceeds of
Editor’s services hereunder, all of which shall be deemed a “work-
for-hire” for Century. All right, title, and interest in and to the Film
and the material upon which it is based shall be the sole property
of Century.

Editor hereby represents and warrants that Editor is free to enter
into this Agreement; Editor has the right to render services in
accordance with the terms and conditions hereof; and Editor has
not made, nor will Editor make, any grant or assignment, which
will or might interfere with the complete enjoyment of the rights
and privileges herein granted to Century.

Editor hereby agrees to defend and indemnify and otherwise hold
Century free and harmless from and against any and all liabilities,
claims, demands, damages, or costs (including attorneys’ fees)
arising out of or resulting from any breach of this Agreement by
Editor, or from any breach of Editor’s representations and
warranties under this Agreement.

The parties agree that any and all disputes or controversies of any
nature between them arising at any time (whether or not relating to
the Film), shall be decided by a reference to a private judge (a so-
called rent-a-judge), mutually selected by the parties (or, if they
cannot agree, by the Presiding Judge of the Los Angeles Superior
Court), or pursuant to comparable provisions of federal law if the
dispute falls within the exclusive jurisdiction of the federal courts),
sitting without a jury, in Los Angeles County, California; and the
parties hereby submit to the jurisdiction of such court. The private
judge shall have the power to enter temporary restraining orders,



15.

16.

17.

18.

19.

preliminary and permanent injunctions. All such proceedings shall
be closed to the public and confidential and all records relating
thereto shall be permanently sealed.

Century shall, at any time, have the right to assign, license, or
otherwise transfer this Agreement, in whole or in part, and any or
all of its rights hereunder, to any person or entity.

Editor agrees that, in the event of any breach of this Agreement by
Century, including without limitation any failure to comply with
the credit provisions set forth above, Editor’s only remedy shall be
an action at law for money damages, if any, actually suffered by
Editor and in no event shall Editor be entitled to rescind or
terminate this Agreement or to receive injunctive or other
equitable relief, including without limitation enjoining or
restraining the distribution or exhibition of the Film or any
advertising, publicity, or promotion issued in connection therewith
or to recover consequential, incidental, special, and/or punitive
damages.

Century shall not knowingly require Editor to travel on any
unscheduled aircraft unless (i) such aircraft is regularly used as a
corporate jet, (ii) the aircraft company is a licensed, chartered
business, or (iii) the pilot is in the business of providing chartered
flights.

This Agreement represents the entire understanding of the parties
hereto and replaces any and all former agreements, whether in
writing or not in writing, and such Agreement may only be
modified or altered via a written instrument signed by the parties
hereto.

In the event of a breach or alleged breach of this Agreement by
Century or any third party, the sole remedy of Editor shall be an
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action at law for damages, if any, and in no event shall Editor be
entitled (a) to terminate or rescind this Agreement or any of the
rights granted hereunder or (b) to enjoin, restrain or otherwise
impair the development, production, advertising, publicizing, or
other exploitation of the Film or any rights therein or thereto.

 

 
CENTURY STUDIOS JAKE ADAMS
 
 
_____________________

 
 
_____________________

 

DATE: _____________________

Deal Point Summary

CREW (BELOW-THE-LINE) AGREEMENTS

Union Applicability (if any)
Fixed Compensation
Payment Schedule
Overage Rate of Compensation
Deferred Compensation (if any)
Contingent Compensation (if any)
Start Date (should be specified)
Credit

On Screen
Paid Ads (if any)



9. Expenses, Transportation, Per Diem



CHAPTER 11

NET PROFITS NEGOTIATIONS

There has always been a great deal of confusion surrounding the concept of
studio “net profits.” Most accountants define net profits as revenue minus
expenses. Studio net profits, however, are not actual profits as such term is
commonly understood among accountants and most business professionals.
Rather, net profits in Hollywood refers to a contractually defined formula,
which can vary from studio to studio and agreement to agreement, but
which is not based on generally accepted accounting principles, or GAAP.

Moreover, the calculation of net profits is not static but is continually
subject to recalculation in each accounting period—the film may generate
income years after the film is released, and costs will continue to accrue.

FEATURE FILM NET PROFITS
The fact that a motion picture can be profitable, even highly profitable, yet
fail to generate net profits in accordance with the terms of a particular
contract, has perplexed many outside the industry and some within. Studios
maintain that the mechanics of their net profit definitions are set forth in



great detail in any given contract (sometimes taking up forty single-spaced
pages).

Nonetheless, after being faced with an increasing number of lawsuits
(with many juries sympathetic to the “profit participant’s” claim that he or
she truly expected to receive a meaningful percentage of revenues), many
of the major studios no longer refer to this type of contingent compensation
as “net profits.” Instead, the studios employ the phrase “net proceeds,”
“project proceeds,” “defined proceeds,” contingent bonus,” or some other
variant.

Profit participants have, in fact, challenged the studios’ accounting
practices in various lawsuits over the decades, most notably Art Buchwald
v. Paramount Pictures Corp. in 1988. The Buchwald case involved the film
Coming to America, which starred Eddie Murphy. Art Buchwald sued
Paramount in that case over its alleged use of a treatment he wrote as the
basis for the Eddie Murphy film. Paramount’s contract granted Buchwald a
portion of net profits using Paramount’s standard definition.

The Buchwald case achieved notoriety because the presiding judge
ruled that portions of Paramount’s standard net profits definition were
“unconscionable” (i.e., oppressive) under California law and, therefore,
invalid. The court ultimately awarded Buchwald and his coplaintiff just
under $1 million based on its reformulation of Paramount’s profits
definition (after striking down the “unconscionable” portions).

Paramount appealed the trial court’s decision, but the case settled before
an appellate body rendered a binding decision. A Los Angeles superior
court judge, in a later case (Batfilm v. Warner Bros.) involving similar
claims concerning the film Batman, held in favor of the studio, rejecting the
plaintiff ‘s contention that the provisions of the net profits definition were
unconscionable.

Although several additional high-profile lawsuits have challenged the
method in which studios define and account for net profits in their talent



agreements, still no court decision has ruled at the federal appellate level on
the intricacies of studio accounting practices. Nevertheless, profit
participants continue to challenge the validity of studio profit definitions,
and negotiations surrounding such definitions can be quite complex.

A sample net profit statement that talent might receive is set forth below
to illustrate the method in which most studios account to such motion
picture profit participants.







KEY TERMS
Many sources of revenue can contribute to a motion picture’s income
stream. The most obvious are theatrical receipts (i.e., box office revenue)
and home video sales, but many films also commonly generate revenues
from television sales (network, pay-per-view, cable); sales to airlines/cruise
ships; merchandising; music (i.e., soundtrack album sales); internet
exploitation, including EST (electronic sell-through), DTO (download to
own), TVOD (transactional video on demand, including digital rental on
platforms like iTunes and Amazon), and streaming video; and even from
the licensing of rights to theme park operators.

Each of the sources of revenue listed in table 1 above is described in
more detail below.

Theatrical Receipts



Theatrical receipts are the dollars earned from the sale of theater admission
tickets. Industry neophytes are sometimes confused by the distinction
between box office receipts (the total dollars spent by consumers on
admission tickets to theaters) and studio theatrical receipts (sometimes
referred to as “film rental receipts”). In most cases, a substantial portion of
box office receipts are retained by exhibitors (theater owners), with the
balance remitted to the distributing studio. Accordingly, studios will report
as revenue only the percentage of total box office receipts that they actually
receive from the exhibitors.

There are various types of financial arrangements between distributors
and exhibitors. A typical agreement might provide that the exhibitor retain
less than 50 percent of the box office sales during the first two weeks of the
film’s release, escalating each week thereafter to as much as 90 percent of
sales during the final weeks of release. Without delving into the
complexities of the financial relationships between studios and theater
owners, one could say studios typically receive roughly half of the domestic
box office receipts generated by a film and roughly 40 percent of the
overseas box office take. Thus, when reading that a film “earned” $100
million in box office receipts, it is important to understand that the studio
releasing the film likely earned approximately 50 percent of such amount.
Exhibitors, of course, retain all of the profits generated by the sale of
popcorn and other refreshments in their theaters in addition to their share of
ticket sales.

In the example outlined in table 1, the fictitious film Timebomb
generated ticket sales of $80 million domestically and $70 million overseas.
The exhibitors retained their share and remitted $40 million and $31
million, respectively, to Century Studios.

Nontheatrical



Nontheatrical revenue is defined as proceeds realized by the studio through
sales of its films to airlines, cruise ships, military bases, and educational
institutions, such as schools or libraries. This category of revenue generally
represents a relatively small portion of the studio’s potential profits.

Home Video
Many talent representatives believe that the method in which home video
revenue is reported within profit statements is the most egregious example
of “creative” Hollywood accounting. When Beta and VHS videos first
became popular, most studios licensed video rights to their films to third
parties, who in turn remitted a royalty (historically, about 20 percent) to the
studio. As profits from video sales began to skyrocket, virtually every
studio began self-distributing its videos (at least in the United States) yet
continued to account for videos (per their net profit definitions) on a royalty
basis. Accordingly, rather than including 100 percent of income in the
definition of gross receipts and then deducting certain fees and expenses,
studios instead typically allocate only 20 percent of the video income as
revenues to be reported to profit participants. By excluding 80 percent of all
income actually generated by the studios’ video sales, studios retain a huge
portion of the DVD/Blu-ray market, without sharing such proceeds with
profit participants. In fact, video exploitation represents the number one
source of profits (to the studio/distributor) on many of today’s films,
exceeding even the studio’s share of worldwide box office revenue. Studios
argue that the 20 percent allocation of video revenue is appropriate, as the
balance compensates them for manufacturing and related costs, as well as
the financial risk associated with a video release.

In the example of Timebomb, the studio would have actually realized
$60 million in revenues through worldwide sales of DVDs and Blu-ray
discs. However, since the studio’s contract provides that the talent’s
participation is based on only 20 percent of the total, the studio has reported



only one-fifth of actual sales in each of the domestic and foreign home
video categories, for a total of $12 million.

As a result of technological advances, DVD and Blu-ray sales are
largely on the decline, and consumers now enjoy films at home on their
television screens or computers (or other services) by purchasing a film
(either temporarily or permanently) directly from the internet, through
video game consoles like Xbox or like Playstation, or from their satellite or
cable television provider. Currently, the most common method for
consumers to avail themselves of this technology is via video on demand
(VOD). With VOD, a menu is provided to the consumer with dozens,
hundreds, or even thousands of movie titles, and the consumer can select a
movie to view by pressing a series of buttons on his or her television
remote, or by clicking an icon on a website such as iTunes or Amazon
video, and downloading or streaming the content that is either purchased
and downloaded to own (referred to as “electronic sell-through,” or EST) or
digitally rented (“transactional video on demand,” or TVOD). Roughly half
of the studios currently consider VOD to fall within the definition of “home
video” and therefore treat revenues derived from this media platform in the
same manner that DVD and Blu-ray receipts are currently accounted for to
profit participants.

As subscription video on demand (SVOD) services such as Hulu,
Netflix, Amazon, and new big players such as Apple have continued to
grow and in fact are increasingly dominating the television landscape, talent
representatives have begun to push back on this issue. Accordingly, talent
agencies and other representatives are making the case that SVOD and
EST/TVOD revenue should be treated as television (as the medium
resembles television more than it does home video). Since studios recognize
100 percent of television revenue (less distribution fees and expenses) but
generally only recognize 20 percent of home entertainment revenues when
accounting to talent, this issue is quite important to both sides. The trend



seems to be leaning toward the talent, and most experts predict that
eventually all studios will agree to account for these revenue streams the
same way they account for television revenues.

Television Sales
Most theatrical films are eventually available for viewing on pay-per-view,
pay cable (such as HBO, Starz and Showtime), network television, basic
cable, and VOD, usually in that order, although exploitation windows have
been changing. Studios also license television exhibition rights to foreign
distributors and networks in many territories. The proceeds realized by the
studio from each of these types of sales are reported under the category
“television sales.”

In many cases, television networks negotiate to purchase a group of
films from a studio, rather than individual films. This is particularly true
with cable networks, which often enter into multiyear deals with studios,
known as output deals. Showtime, for example, might enter into a single
agreement with Sony whereby Showtime acquires the pay television
exhibition rights to every film released by Sony over a ten-year period.
Within the context of such output deals, profit participants sometimes
dispute the studio’s allocation of proceeds among the various films included
in the package—arguing, for instance, that hits should be valued higher than
flops.

Merchandising/Music
This category includes income realized by the studio through sales of T-
shirts, posters, mugs, toys, and other items of merchandise relating to the
film. In addition, almost every major studio release boasts a soundtrack
album. Most studios license the album rights to a record label, although
some record labels are in the same corporate family as the studio, such as
Universal Pictures and Universal Music. In such instances, the record label
incurs the expense of manufacturing and marketing the album and typically



pays a royalty to the studio based on album sales. Frequently, the record
company will agree to advance a negotiated sum to the studio against future
royalties.

Another source of revenue included in this category is music publishing
income. Most composers engaged to score a film are hired on a work-for-
hire basis, granting copyright ownership of the composition to the film
studio. Consequently, subject to the precise terms of the composer’s
contract, the studio may realize income through the licensing of the film’s
score to third parties.

Distribution Fees
Per most studio contracts, a set distribution fee is charged against revenues
as a means of compensating the studio for its costs for maintaining
distribution offices and facilities. These are generally flat rates, ranging
from 30 to 40 percent of a film’s gross receipts, depending on the particular
medium in which the film is distributed.

The distribution fees are almost always the first items charged against
all revenue, which are calculated as a percentage of gross receipts. As
illustrated in table 2, most studios levy different distribution fees for
different media. In the example, Century Studios charged a 30 percent
distribution fee for domestic theatrical distribution and 40 percent in
connection with international theatrical distribution. What this means to a
profit participant is that the studio is immediately reducing the line items
reporting theatrical receipts by approximately a third (retaining this third for
its own account). The remaining 60 to 65 percent of revenues is what the
studio will deem income when reporting to the participant.

Table 2 demonstrates that over $30 million is retained by the studio as
potential profit “off-the-top”—i.e., before even reaching a tally on whether
net profits are available for distribution. Although few would deny that the
studio’s distribution organization is expensive to maintain, many question



whether such fees are disproportionately high relative to the actual cost of
running a distribution company.

Distribution Expenses
In addition to the distribution fees charged against receipts by most studios,
many of the actual “hard” costs of distribution are usually deducted, as
well. These include the following:

Residuals
These are payments made to talent and technical staff (per union
requirements) for use of the motion picture beyond its initial theatrical
release. Most unions calculate the residual as a percentage of the gross
receipts derived from the alternate sources of revenue (such as video and
television). The bulk of these payments is attributable to IATSE, SAG,
DGA, WGA, and AFM (American Federation of Musicians) agreements.

Prints
The cost of printing copies of the movie, which are delivered to theaters
across the planet, is not cheap, generally costing $1,500 each. Until roughly
2010, a “blockbuster” might have required over three thousand prints in the
United States alone. In recent years, a new form of “print” delivery has
emerged: Digital Cinema Package (DCP). This method involves
transmitting electronic copies of the movie to exhibitors, where the picture
is stored on a high-capacity hard drive. The film is then projected via
technologies such as LCOS (liquid crystal on silicon) in lieu of the
traditional method of projecting light through film. One major benefit of
DCP is that the studios no longer need to spend hundreds of thousands of
dollars on film prints. Similarly, they do not need to ship these prints across
the country (not only to deliver the prints to the theaters, but to pick them
up, as well). As of 2010, most US theaters have converted to digital
technology, thereby minimizing the studios’ expenditure on film prints.



Advertising
The advertising expense of $20 million included in table 1 includes not only
actual costs, but also an overhead fee of 10 percent (in accordance with the
provisions of most studios’ net proceeds definition). One rule of thumb
suggests that the cost of advertising most studio releases is roughly
equivalent to one-half of the picture’s budget—so that a $40 million film
will cost an additional $20 million to advertise and promote.

Freight and Insurance
This represents the cost of shipping and insuring prints and does not
represent a significant expense.

Taxes
Taxes, as used here, do not include income taxes. The term refers to
remittance taxes outside the United States, as well as certain box office–
related taxes charged to the distributor.

Checking Costs
Checking costs are those associated with checking, or auditing, the
exhibitors. In other words, after a theater owner reports ticket sales totaling
$20,000 on its opening weekend, the studio may send an employee out to
the theater to review its ledger.

Trade Dues
These are payments made by the studio to trade organizations to which it
belongs, most notably the Motion Picture Association of America (MPAA).
Studios will allocate a portion of their annual dues to each picture released
in a calendar year.

Production Costs
After the studio tallies its revenues and subtracts distribution fees and
expenses, it then proceeds to deduct the actual costs of producing the film.



At this stage in our analysis, Century Studios has reported $107,750,000 in
revenues and deducted $66,250,000 in fees and expenses. What has not yet
been subtracted is the actual cost of producing the movie, referred to as the
negative cost (not in the sense of plus/minus, but in the film/camera sense
—i.e., the amount of money spent to create a complete negative or film
plate).

In calculating the negative cost of a film, however, the studio does not
merely add up all of its out-of-pocket costs, such as cast and crew salaries,
rights payments, and other hard costs. Instead, the studio (again, per its
contractual definition) deems “negative cost” to include any amounts paid
out to gross profit participants (as opposed to net profit participants). Since
gross participations are payable before net profits are reached, the studio
argues that such payments should be recouped before any net profit
participant receives money. In addition, almost all studios add an overhead
fee (generally 15 percent of all defined production costs) to their calculation
of negative cost. A byproduct of the studio’s treatment of the payment of
gross participations as a production cost is that the studio will tack on the
overhead fee, as well as charge interest on these costs. Table 3 illustrates the
calculation of Century Studio’s negative cost.

Gross Participation
The studios defend the practice of treating payments to gross profit
participants, such as high-level talent, as costs of production rather than
expenses by explaining that, like other production costs, those cash
payments are payable before breakeven, or the point at which net profits are
first available for distribution. Furthermore, since the studio is obligated to
make such payments regardless of whether it breaks even, it argues that
such payments are subject to overhead and interest charges.

In the fictitious film Timebomb, there is only one gross participant—the
star of the picture, Buck Thompson. Buck was paid $9 million against 15



percent of the gross—in other words, an up-front salary of $9 million,
which is deemed an advance against 15 percent of the studio’s gross
receipts, less only standard off-the-tops (checking costs, residuals, taxes,
and trade dues). Table 4 demonstrates the calculation of Buck Thompson’s
participation, which is then reported as a line-item cost in table 3: “Gross
Participation: $6,277,500.”

In some cases, the mere existence of gross profit participants on a film
will single-handedly determine whether or not the picture generates net
profits, because each time a gross participation is paid, it increases the
film’s “cost of production” (per the contractual definition), making the
possibility of net profits more remote. This factor alone is a major reason
that expensive films with huge stars and renowned directors can generate
enormous box office dollars yet fail to generate net profits. Thus, the writer
of an Arnold Schwarzenegger film is much less likely to receive a check
(resulting from his 5 percent of net) than is the writer of a low-budget film
with a novice director and no major stars that “breaks out” and becomes an
unexpected hit (such as The Blair Witch Project).

Interest
Interest is generally charged from the day production begins and levied
against all budgeted production and promotion costs. The rate is usually
specified as a factor of the US prime rate, such as 125 percent of prime.

Overbudget Penalty
Many net proceeds definitions include a provision stating that for each
dollar the film exceeds its budget, an additional dollar will be charged as a
cost of the film. In other words, if a $20 million–budgeted film actually
costs $21 million to produce, a total of $22 million (plus interest and
overhead) will be included in the negative cost, since the film exceeds its
budget by $1 million. The provision is intended to deter profit participants
from allowing the film to go overbudget.



Advances against Profits
Talent representatives will sometimes be successful in securing advances
for their clients, payable at certain defined points (most often based on
specified levels of box office revenues). Payments made to talent at these
defined “trigger-points” would be against (and be recoupable from) any
contingent compensation otherwise payable to the talent. In the feature
animation arena, voice talent typically participates in the film’s success only
through box office bonuses rather than receiving a percentage of net or
gross proceeds. These payments may be tied to domestic box office
receipts, or to worldwide box office receipts. Attention should be paid to the
various formulas, as some films are expected to generate more revenue in
the United States and Canada, while others are anticipated to perform more
strongly overseas. In the past, the majority of box office advances were
payable at set dollar amounts of box office revenue—for example, $50,000
payable to talent when domestic box office receipts reach $100 million. In
recent years, studios have shied away from using such simplistic formulas
primarily because, at the time of negotiation, the final cost of the picture
may not be known. Accordingly, studios could find themselves in the
position of paying out bonuses to various participants prior to recouping the
film’s cost. Consequently, some studios have begun implementing formulas
based on multiples of the film’s cost rather than on predetermined amounts
of box office receipts. An example would be a bonus of $50,000 payable to
an actor at the point at which box office receipts of the picture exceed three
times the final costs of production of it.

NEGOTIABLE ISSUES/AREAS OF
COMPLAINT
Some of the more common areas of negotiation among profit participants,
studios, and independent producers follow.



Bundling of Films
Studios sometimes sell a package of films to distributors in foreign
territories, which may include one or two hit films and several grade-B
movies. Some of the foreign distributors might even elect not to exhibit
some or all of the grade-B films. In any event, when the studio accounts to
the profit participants on these films, it might allocate revenue equally
among the films comprising the package. Profit participants of the hit films
might argue that this practice artificially decreases the revenue attributable
to the hits and that the less successful films in the package should be
assigned a lower value. Studios maintain they are entitled to make any
“reasonable” allocation. Disputes over such allocations of revenue are
generally addressed during audits of the studio’s books (conducted by
talent) long after the film is released, rather than during the negotiation
stage, though to help protect against this, a talent representative might
demand that the allocation be fair market value for the picture.

Overbudget Penalty
Many studio profit definitions contain an overbudget penalty provision
(previously defined), regardless of whether the talent receiving such
participation has any direct control over the film’s budget. Depending on
the leverage of the profit participant and the negotiating skill of her
representative, a profit participant who does not exercise control over the
budget (such as a writer or rights holder) may be successful in removing
this penalty.

Interest
Profit participants often contend that the rate of interest charged in the
contract (usually a variable of prime) on production costs when accounting
to net profit participants exceeds the studio’s actual cost of borrowing. In
addition, in many cases, the studio does not actually borrow money when



producing a film, or if it does, it does not borrow the full amount. In fact,
some of the items on which interest is charged are costs for which the studio
is not actually out-of-pocket. For example, the studio might attribute a price
to the use of its vans or soundstages while filming a movie and proceed to
charge interest on such amounts.

In addition, because of historical anomalies, most profit definitions
calculate interest on the basis of a 360-day year (12 months × 30 days),
rather than a 365-day year. While possibly making the studio’s calculations
simpler, such computation also results in higher interest charges to the
participant.

At the request of the talent representative, most studios will agree to
modify the net profits definition to provide that interest not be charged on
overhead, and that an overhead fee (see below) not be charged on interest
expenses.

Distribution Fees
Studios rarely agree to reduce or remove their distribution fees when
negotiating with net participants. Some independent producers may agree to
cap distribution fees or expenses at a negotiated dollar amount. Talent
representatives allege that distribution fees bear no relationship to actual
costs. One example sometimes cited by talent is the studio/pay cable output
agreement. In the case of Timebomb, Century Studios has levied a 30
percent fee on its pay cable sales (to networks such as HBO). The cynical
talent representative would argue that this “sale” involved, at most, a couple
of phone calls, so that deducting a 30 percent fee from the proceeds of such
sale seems extreme. Studios, of course, justify these fees by arguing that
only they bear the financial risk of a flop. In other words, if the movie never
earns a dollar, the director, writer, and actor still get paid. Consequently, if
the movie is a hit, the studio argues it should receive the lion’s share of the
proceeds.



The distribution fees on home video revenue vary from studio to studio,
with some studios declining to take any fee (since revenue is already diluted
by the studio’s method of accounting for video revenue on a 20-percent-
royalty basis). Obviously, talent representatives vehemently object to
distribution fees that further reduce the already trimmed-down share of
video receipts.

Twenty Percent Home Video Royalty
Spielberg and Hanks, along with other members of Hollywood’s elite, have
been successful in making a significant dent in the studios’ practice of
including only 20 percent of video revenue within gross receipts. Most net
participants will be unable to improve the definition in this regard,
although, many studios will agree not to levy a distribution fee on video
receipts.

Overhead Fees
As with distribution fees, most profit participants would argue that the
studio’s actual overhead cost (to be properly allocated to a single film) is
significantly less than 15 percent of the film’s cost. Studios defend their
overhead fees as reasonable. Depending on the leverage of the talent,
studios might agree to reduce their overhead fee to as little as 7.5 percent.

Advertising Costs
Many studios tack on an overhead fee (usually in the range of 10 to 12
percent) to the actual, “hard” advertising costs associated with marketing a
film. Talent representatives frequently argue that this overhead fee is
excessive. Only the highest level of talent is generally able to negotiate a
reduction in this overhead fee.

Facilities Charges



When studios assign costs to the use of their wholly owned facilities (i.e.,
stages, cameras, vehicles, etc.), talent agents argue that these are the very
costs that the overhead charge is designed to cover. Since the studio is not
actually “out-of-pocket” in connection with these expenses, profit
participants often argue that they should not be reported as costs. Studios
respond by contending that at any time its facilities are in use in connection
with the picture, the studio is losing income, because it could be renting out
such facilities to other entities. Therefore, the studio should be permitted to
charge these costs to the film. Many studios maintain rate cards for each
item of inventory. The studio contends that it should not be penalized for
owning soundstages and catering trucks, since an independent production
company without its own lot would need to spend actual dollars in order to
secure such materials. The major studios do not typically agree to waive
their facilities charges, though they may agree that such costs cannot exceed
customary fair market value rates.

Cash versus Accrual Method of Accounting
Most businesses employ the accrual method of accounting, which
recognizes revenue when earned and expenses when incurred and which is
favored by GAAP. Businesses typically select the cash or accrual method to
maintain consistency. Most studio profit definitions, however, provide that
revenue will be recognized only when the cash is received, while expenses
will be recognized the moment they are incurred. This has the dual effect of
delaying the reporting of profits and maximizing interest charges. Studios
are generally unwilling even to entertain the idea of deviating from this
practice.

Foreign/Other Advances
Although studios generally credit revenue when cash is received, they
sometimes argue that advances received by the studio (such as those paid by
foreign distributors) should not be reported until the studio has “earned”



such advance. For example, if a Spanish distributor pays $10 million to
Century Studios for the rights to exhibit its film in Spain and Portugal, as an
advance against box office revenue, Century might argue that it should not
include the $10 million on its accounting statement until box office receipts
in those territories reach the requisite level. Talent with sufficient clout
should be able to persuade the studio to recognize advances when paid,
rather than when earned. Persistent talent representatives possessing less
leverage should at least extract a commitment from the studio to report
nonrefundable advances when paid (since even if such advance is not
ultimately earned by the studio through sufficient sales, the studio will still
retain the funds).

Cross-Collateralization
Cross-collateralization involves offsetting profits from one project with
losses from another. Studio profit definitions technically permit this practice
when one writer, director, actor, or other participant is involved in separate
projects at the studio. Woody Allen’s legal battle with his longtime
producer, Jean Doumanian, involves allegations that net losses from some
of Woody’s films were allowed to reduce net gains from others. In the TV
arena, studios might like to cross-collateralize several series created by a
writer, so that the studio’s huge losses on a failed series can be applied
against the enormous profits of a successful series. Studios will normally
acquiesce to talent’s request for a provision barring cross-collateralizing
separate projects when calculating net profits, though they will maintain the
right to cross against different media and for television series.

Double Deductions
Talent representatives frequently request that the studio’s profit definition
be modified to reflect the disallowance of double deductions, or using a
single item of cost or expense multiple times in varied sections within the
profit definition. Most studios readily agree to this request and will provide



the talent with a brief addendum to the studio profit definition that
specifically disallows double deductions.

Audit Rights
Studios and profit participants commonly negotiate issues relating to the
participant’s right to audit the studio’s books if the talent believes the
financing statements provided are inaccurate, the frequency with which the
studio will prepare and deliver accounting statements, and dates (i.e., time
limitations) for objecting to items on such statements. Talent representatives
will sometimes request that the studio agree to pay for audit costs, which
can be quite expensive, in the event that the audit demonstrates a
discrepancy of 5 percent or higher in the studio’s calculation. The rationale
is that talent should not be discouraged from pursuing their audit rights by
the costs involved. While the studio might refuse to pay for all audits
conducted by talent (so as not to encourage frivolous claims), many studios
will agree to reimburse the talent’s audit costs if a discrepancy of sufficient
magnitude (5 percent or more) can be shown. Typically, the right to audit is
limited to once per twelve-month period during regular office hours and
upon reasonable advance notice. Audits can be very costly, and if no
significant discrepancy is found, the talent must bear those costs. So usually
these audits are undertaken on shows that have been commercially
successful where there is a chance of profits.

Third-Party Reductions
When profit participants must “bear third parties”—that is, the number of
“points” assigned to a talent is reduced by the points given to others—talent
representatives will request that such reduction be “dollar for dollar” rather
than “point for point.” For example: Paulie Producer is granted 50 percent
of the net proceeds, reducible by third-party participants to a floor of 25
percent. Paulie will request that when the value of his net proceeds is
calculated, the value of third-party points will be calculated as well (in the



event that Paulie’s definition of net proceeds varies slightly from others—
typically as a result of negotiations surrounding such definition) and that
Paulie’s proceeds will be reduced by actual dollars owed to third parties.
This is preferable for Paulie to the alternative, in which Danny Director’s
fifteen points would automatically reduce Paulie’s fifty points to thirty-five,
prior to being calculated. If Danny’s points are less valuable than Paulie’s
(again, due to negotiation of the respective profit definitions), Paulie will
prefer that the actual dollars owed to Danny reduce Paulie’s total payments.
This is a common point of negotiation in television definitions.

Merchandising
Sometimes, studios will agree to separate or “break out” merchandising,
calculating such revenues as a “separate pot” from other sources of revenue
derived from exploitation of the project. This can be particularly lucrative
in connection with animated projects (such as The Simpsons or South Park),
which can generate hundreds of millions of dollars in merchandise. If
merchandising is accounted for on a separate-pot basis, the studio would
only be able to deduct merchandising expenses and distribution fees from
proceeds, rather than its entire deficit in the project. If, for example, a
picture performed dismally at the box office but generated healthy T-shirt
sales, the probability that the participant will receive proceeds based on
merchandising sales would significantly increase if such participant were
able to negotiate for a separate accounting of merchandising.

Soundtrack Royalties
Similarly, studios will sometimes grant talent a royalty based on soundtrack
album sales and account to such talent on a separate-pot basis. With the sea
change brought about by mp3 players such as the iPod, the negotiation and
calculation of such separate-pot soundtrack royalties has become
increasingly complex. Music CDs are no longer the prevailing delivery



system for soundtrack albums, as digital music files have become the
dominant vehicle for sales of all music.

Hybrid Costs
Profit participants may be successful in characterizing certain “hybrid”
costs, such as music clearance costs, as distribution expenses, rather than
production costs, particularly when negotiating with independent
production companies. Doing so will benefit the profit participant in that
distribution expenses do not carry interest or overhead charges. Hybrid
costs are those that can reasonably be described as both distribution and
production costs.

Foreign Tax Credits
Talent representatives often request specific language providing that foreign
tax credits received by the studio or distributor will be reflected in the
participant’s accounting statement. Since studios deduct the payment of
foreign taxes from their receipts, talent representatives generally insist that
the benefit of foreign tax credits be reflected, as well. The relative clout of
the profit participant will generally determine whether the studio will agree
to reflect such credits.

Favored Nations
If a talent representative believes that there will be profit participants of
higher stature than her client on a particular project, the representative may
attempt to shortcut the negotiation process by tying her client’s definition to
other talent: “My client’s definition shall be no less favorable than that
accorded to any other individual profit participant on this picture.” Studios
are generally reluctant to agree to such a broad favored-nations provision,
particularly when talent remains to be hired, If the studio subsequently
grants a generous participation to attract a major star, the studio would not
want to be forced to extend such benefit to the original participant.



However, studios may, in rare cases, agree to tie a particular individual’s
profit definition to that of one or more specifically identified participants on
the specific production.

Other provisions in any particular distributor’s net proceeds definition
can be modified through negotiation—some quite complex, particularly
when negotiating with the premium SVOD platforms—and a skilled
entertainment lawyer is probably best suited to spearhead such negotiations.

GROSS AND ADJUSTED GROSS RECEIPTS
(AGR)
Numerous definitions of contingent compensation fall between “net profits”
and “first-dollar gross” by altering, in one way or another, the items
deductible from gross receipts. First-dollar gross, or “pure gross,” is a bit of
a misnomer, as the back-end deals of even the uppermost echelon of
Hollywood players generally permit the deduction of certain distribution
costs classified as off-the-top, such as taxes, customs duties, and guild-
mandated reuse payments.

A pure gross deal would provide for the payment of a percentage of the
studio’s gross receipts, beginning with the first dollar earned by such studio,
prior to the studio recouping any costs whatsoever. These types of
participations have all but disappeared in recent years.

An “adjusted gross receipts” (AGR) definition specifies the studio will
deduct its customary off-the-top deductions as well certain other
contractually stipulated distribution costs (for instance, advertising costs).
The allowable distribution expenses in an AGR definition are generally
more limited than those deducted in a net deal. In addition, overhead and
interest provisions are generally more favorable to the participant. The
principal way in which AGR differs from net is that distribution fees are
generally not charged against receipts.



In many cases, what industry insiders refer to as AGR is actually a
“modified adjusted gross” (MAG) participation (sometimes also called
MAGR). An MAG participation is essentially a net participation with
negotiated distribution fees that will be lower than those set forth in net
deals. Sometimes, talent will receive MAG as an advance against net
profits, rather than in lieu of net profits. For example: “Director shall
receive 10 percent of 100 percent of the Adjusted Gross Receipts
attributable to exploitation of the Picture, against 25 percent of 100 percent
of the Net Proceeds.” Since the point at which AGR is payable is earlier
than the point at which net proceeds are available, the AGR payable to the
director in the foregoing example will be deemed an advance against, and
be recouped from, any net proceeds ultimately owed.

TELEVISION MAGR
The calculation of profit participations in the television arena is quite
similar to that of feature films, though rather than net profits, MAGR is
commonly utilized for a television show creator or other key talent. The
primary difference between a film and television definition, of course, is
that box-office receipts do not generally appear as a source of revenue, as
few television productions are released theatrically.

Accordingly, a studio’s revenue in connection with a television project
will be derived principally through license fees paid by networks and
SVOD platforms for the right to exhibit the program, foreign television
sales, and syndication sales. Other sources of revenue may include
merchandising, music, and home entertainment, which might include EST
and TVOD revenue, depending on the applicable studio’s definition. While
it is less common for television programs to generate soundtrack albums
than it is for feature films, many of today’s popular series, such as Glee and
Empire, have launched successful albums. Also, whereas DVD sales are on
the decline, certain popular series like Game of Thrones and Breaking Bad



are still strong sellers in the DVD market. Like film studios, television
distributors generally report 20 percent of total home video revenue to
profit participants, justifying the exclusion of the remaining 80 percent as
an appropriate return on its significant investment.

Studios will levy distribution fees against revenues in much the same
way as shown in table 2. For example, when studios sell their television
programming overseas, they will deduct the contractually specified
distribution fee.

Finally, the studio’s method of calculating its cost of programming is
essentially identical to that with respect to films. In addition to the
program’s direct costs of production, the studio may include overhead,
interest, and its financing costs.

Television is sometimes regarded as an all-or-nothing business. While
only a handful of feature-film net profit participants will actually receive
such payments, almost all successful television series—that is, those that
are ultimately syndicated—will reach the point where net profits are
payable. In the case of enormously successful television series, the largest
contributor to gross receipts will usually be US syndication sales. As
referenced in Chapter 4, previously aired episodes of Seinfeld have
generated over $2 billion in syndication sales to date.

Two key areas of negotiation for a MAGR definition are the television
distribution fees (usually ranging from 15 to 25 percent, except for A-plus
talent, who may negotiate for reductions as low as 12.5 or 10 percent) and
overhead (usually 15 percent, except for A-plus talent, who may secure a
reduction to as little as 10 percent) to be charged. Savvy talent reps will ask
to have their client’s definitions be MFN (most favored nations) with other
participants, but the studio is loath to agree, as these definitions vary from
talent to talent. While one party may have a lower overhead charge, the
distribution fee negotiated may be higher. Also, certain star talent may have
precedent for a very favorable definition not appropriate for other talent.



Distribution fees for different media may vary. For example, fees charged
for merchandising, licensing, or foreign distribution can be significantly
higher than US television distribution fees.

Imputed License Fees
As discussed in Chapter 5 (in reference to television writer/producers),
studios and networks have historically been distinct entities, with studios
retaining ownership of their programs. Accordingly, a studio was able to
report as revenue the dollar amount of any license fee paid by a network for
the right to broadcast the program. In recent years, the line between
network and studio has blurred, either because such entities are coowned by
a single conglomerate or because networks have begun to produce their
own programming.

Leaving aside the issues raised by vertical integration (in other words,
when profit participants challenge the financial terms of agreements entered
into between a studio and its sister company, claiming that the studio did
not bargain at arms length or secure the highest price for the rights it
granted), networks that produce programming for their own airwaves
typically need to impute, or artificially assign, a value to the exhibition
rights they exploit.

Since most networks pay significant license fees for the right to
broadcast programming, it would be hard to defend a position where the
studio must recoup all its costs from ancillary sources, such as video and
merchandising, before recognizing net profits. Thus, even if the network is
not actually receiving cash (from itself or from a wholly owned subsidiary)
in exchange for broadcast rights, it will typically be willing to assign some
value to those rights.

Contractual provisions reflecting this concept might resemble the
following:
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In lieu of actual revenues derived at any time from any distribution or
exhibition of the Program by means of Broadcast Television (as defined
herein) in the Territory (as defined herein) over any programming
services owned or controlled by Producer, Producer shall be deemed to
have received, upon the date nine (9) months following completion of
principal photography of the Program, Gross Receipts in an amount (the
“Imputed Amount”) equal to Seven Hundred Thousand Dollars
($700,000) for each one-hour Episode of the Program.

Some studios will impute a percentage of the approved budget, rather than a
fixed dollar amount (e.g., “Producer shall be deemed to have received
55 percent of the final approved budget of each applicable episode upon the
date nine (9) months following completion of principal photography of such
episode”).

Issues negotiated in connection with the imputation of a license fee
include the following:

The amount that will be imputed and what rights it covers.
Whether the imputed episodic license fee increases in subsequent
seasons, and by how much. Studios will usually agree to a 4 to 5
percent annual increase.
How many exhibition days such imputed license fee buys. Can the
network continue to air such episodes forever without attributing
more revenue?
Whether the network must undertake any efforts to syndicate the
programs, or whether it can simply continue to air prior episodes on
its own service. Networks will usually reserve the right to make such
business decisions but may agree to impute additional amounts in the
event that they continue to exhibit episodes in lieu of syndication.

Agency Commissions/Package Fees



Another cost sometimes associated with television programming that does
not generally apply to feature films is the talent agency “package fee.” This
fee, which is typically calculated as a percentage of the license fee paid by
the network to the studio producing the television program, is sometimes
paid by the studio to a talent agency that represented one or more of the key
players involved in the project.

For example: Studio A wants to develop a program to be written by
Shonda Rhimes that will star Claire Danes. If agency X represents both
Rhimes and Danes, Agency X will negotiate to receive a package fee equal
to between 1 and 3 percent of the network license fee for each episode
ultimately produced. If the agency secures such a fee, it will serve in lieu of
the agency’s customary 10 percent commission on the salaries of its clients
serving on the project.

In addition to a set percentage of the license fee, agencies often
negotiate to receive additional, deferred compensation, payable out of
profits (if any) generated by the program, as well as a share of revenue from
the off-network exploitation of the series, which revenue share typically
comes “off the top,” meaning it’s paid before talent participation receives
their share. Sometimes an agency may negotiate a package fee in
connection with a feature film, though such fees are much rarer. While
studios may resist the payment of package fees to agencies, such fees are
common in the marketplace. The payment of any such fees, like other costs,
will be reflected in the profit participation statements generated by the
studio.

Advances against Profits
Some US television studios will agree to advance the payment of negotiated
sums upon reaching certain episodic milestones. For instance, a studio
might agree to advance $3 million to a series creator when, if ever, the
sixty-seventh episode is completed. This payment will be subsequently



recouped from profits otherwise payable to such creator. The rationale for
such a provision is that if a sufficient number of episodes is produced, the
studio will almost certainly realize enormous syndication revenue and,
therefore, should agree to advance a portion of the participant’s share of
expected profits.

OVER-THE-TOP MEDIA SERVICES
At this point, you might be asking yourself how talent might be able to
participate in profits from episodic series, or two-hour films, exhibited
solely and sometimes in perpetuity on a global over-the-top service such as
Netflix or Amazon Prime. That would be a great question. Such shows may
not generate any revenues, in that the program may continue to be available
only on the VOD service and is not sold separately—i.e., not licensed in
other media the way a theatrical film is. Beyond certain limited revenue
streams, such as some licensed merchandise or music from a Netflix series,
film productions made for streaming services may not be released
theatrically, nor will they be made available on iTunes via DVD.

Several of these over-the-top (OTT) services will instead prepay or buy
out the profit participation that an actor, director, producer, or writer might
expect to receive on a program made for traditional media. For example,
Brad Pitt might command an up-front salary of $15 million on a studio film.
However, on a successful film, he might realize another $20 million or
more in back-end revenues. Consequently, when Netflix engaged Pitt for
the film War Machine in 2016, it reportedly paid him $30 million total.
Pitt didn’t bear as much risk in that the movie could have flopped (i.e., he
stood to earn more money on a flop); on the flip side, he wouldn’t earn as
much if the film were to be immensely successful. By the way, ascertaining
the success of such a movie is more difficult on a platform like Netflix, as
no box office receipts are reported and Netflix doesn’t typically share
viewer data.



Although Amazon, for example, currently releases some of its films
theatrically at or before the time they are made available on Prime Video, it
generally does so because films currently must have at least a minimal
theatrical release to be eligible for Academy Awards. So, whereas Amazon
films may have a limited theatrical run, they will not generally earn enough
revenue to justify the marketing costs. Accordingly, Amazon will similarly
pay talent a larger up-front fee in exchange for the participant foregoing a
traditional back-end deal.

ACCOUNTING STATEMENTS
In addition to audit rights, experienced talent reps will request regular
financial statements, which may be published annually, semiannually, or
quarterly, and customary reporting regarding the revenue and costs from
sales of the particular film or television series. The reps will also require the
previously discussed customary audit rights.

CONCLUSION
A well-known anecdote is often told in Hollywood circles:

In the 1950s, as the motion picture industry was developing on the
West Coast, AT&T sent three of its engineers to Los Angeles to
meet with certain technicians at the burgeoning studios. As AT&T
was rumored to closely watch its costs, its travel guidelines required
the three travelers to share a room.

Upon checking in to the local hotel, the desk clerk informed the
engineers that the cost was $30 per night, with payment of the first
night’s fee due upon check-in. Dutifully, the three employees each
contributed a $10 bill.

Hours later, the desk clerk realized that AT&T had negotiated a
corporate rate with the parent company of the hotel chain and that,



consequently, the travelers were overcharged by $5. The desk clerk
instructed the bell captain to inform the engineers that the actual
cost of the room was $25, and to return the $5.

The bell captain was not the most scrupulous fellow and decided
to keep some of the money. Accordingly, he knocked on the guests’
door, informed the engineers that a mistake had been made, and that
the correct rate for the room was $27. He therefore returned $1 to
each of the men and pocketed the remaining $2.

The AT&T employees ultimately spent $27 on the room ($9
each), and the bell captain kept $2, bringing the total to $29. The
puzzle is as follows: What happened to the thirtieth dollar that the
engineers initially parted with? The answer, apparently, is, “That’s
Hollywood accounting!”

What one should glean from this story, and from this chapter as a whole, is
that when negotiating back-end deals, it is essential to remember that,
unlike the generic definition of profits, the entertainment industry definition
is contractual and a function of negotiation.
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Deal Point Summary

NET PROFITS NEGOTIATIONS

FEATURE FILMS
Gross Receipts

Theatrical
Nontheatrical
Home video
Television
DVD, VOD, NVOD, DTO/EST, TVOD/SVOD
Merchandising and Music

Distribution Fees
Distribution Expenses

Residuals
Prints and Dubbing
Advertising
Freight and Insurance
Taxes
Trade Dues
Checking Costs

Production Costs
Interest
Gross Participations
Overbudget Penalty

TELEVISION PROGRAMS
Imputed License Fees
Distribution Fees
Overhead Charge
Global Licenses
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3.

Agency Package Fees
Advances against Profits

AUDIT RIGHTS/REPORTING



CHAPTER 12

The Basics of Copyright Law

It is useful for anyone involved in entertainment dealmaking to have a
general understanding of the basic tenets of copyright law. A motion picture
is a form of intellectual property subject to the laws of copyright, not only
in the United States, but abroad. Successful motion pictures and television
programs are frequent targets of litigation emanating from claims of
copyright infringement. As most motion pictures originate in written form
—in the form of a screenplay, which may be based on a book or play—it is
crucial for any writer, producer, studio, or distributor to understand the
rights they acquire when they purchase a screenplay or register copyright in
a motion picture or script.

QUESTIONS ABOUT COPYRIGHT
The following discussion addresses the most common issues regarding
copyright protection.

What Is Covered under Copyright Law?
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Many people mistakenly believe that copyright law can protect an idea. In
fact, copyright law only covers the unique expression of an idea, not the
idea itself. Moreover, even when an expression is copyrightable, the
underlying idea is not protected. So someone else may create his or her own
unique expression of the idea. Consider the following example: Joe tells his
friend Jill that he’d like to write a film about a love triangle that ends in
murder. Jill goes home and writes a screenplay about a love triangle that
ends in murder and sells it for $1 million. While Joe may be angry, there is
no legal principle preventing Jill from writing or selling her script.

Of course, not every expression is copyrightable. To qualify for
copyright protection, the work must meet each of the following criteria:

It must be an original work.
It must be in a fixed, tangible medium of expression, such as paper,
video, film, or sheet music, from which the work can be perceived,
reproduced, or otherwise communicated either directly or by way of
machine or device.
Notice must be given if the work was published (or first distributed to
the public) before March 31, 1989. That is, it must have “copyright”
or © written on it along with the date of publication and the author’s
name. Works created after that date do not require a copyright notice;
see “Who Can Claim Copyright Ownership?” below.
It cannot be a utilitarian or purely functional work, such as a table of
weights or a calendar.

What Types of Work Are Copyrightable?
The following types of works are copyrightable, provided that they meet the
above-mentioned criteria:

Literary works, such as screenplays or books
Musical works, including accompanying words
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Dramatic works, and accompanying music, such as plays,
pantomimes, and choreographic works
Pictorial, graphic, and sculptural works
Motion pictures and audiovisual works
Sound recordings
Architectural works

What Cannot Be Copyrighted?
Certain types of works are not copyrightable, such as the following:

Inventions, procedures, typeface designs, systems, or industrial
designs. Although many of these works may be protected under
patent law or otherwise, they are not protected under copyright law.
Similarly, works consisting exclusively of common information, such
as standard calendars, height and weight charts, or tape measures, are
also not copyrightable.
Ideas, concepts, or themes, as already mentioned, are not protected
under copyright law, since such protections are regarded as contrary
to public policy.
Titles are not copyrightable, although they may be protected in other
ways discussed below.
Works in the public domain are not protected. When a copyright
expires, the work falls into the public domain and is essentially
available to all without requiring compensation or permission. For
example, all of Shakespeare’s works are in the public domain and,
therefore, are not protected by copyright law. Thus, if a writer wants
to create a modern-day Romeo and Juliet, for example, the writer
would not need to obtain any underlying rights from Shakespeare’s
heirs. However, one would need to be careful not to infringe on other
Shakespearean adaptations, which may be protected under copyright
law, such as the Romeo and Juliet film starring Claire Danes.
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Improvisational speeches or unrecorded live performances are not
covered.
Real-life events are not copyrightable per se, although the unique
expression of such events may be copyrightable.

Who Can Claim Copyright Ownership?
One of the greatest misconceptions about copyright law is that a creator
must register his work with the copyright office in order for the work to be
protected under copyright law. While this was true prior to passage of the
Berne Copyright Convention in 1988, the convention stipulates that
“everything created privately and originally is copyrighted and protected
whether it has a copyright notice or not.” Accordingly, copyright in a work
now immediately vests with its author or authors (equally, unless agreed
upon to the contrary) upon creation, whether the work is registered with the
U.S. Copyright Office or not. Thus, the creator does not need to take any
action, except in the following cases:

Works-for-Hire: If the work is created within the scope of
employment, the employer (rather than the work’s creator) will be
deemed its “author” and own the copyright in the property. For
example, if a studio hires a writer to write a screenplay, the studio
will own the copyright in the screenplay. Commissioned works or
works specifically ordered for use will be considered works-for-hire
as well, unless the parties agree otherwise in a signed contract.
Transfer of Ownership: If an existing work is acquired by a person or
entity via written copyright assignment, the assignee will be the
copyright holder. In such cases, an assignment must be filed in the
U.S. Copyright Office within one month of the assignment. Similarly,
if the work is acquired by a license, which may be of a limited (i.e.,
temporary) or perpetual (i.e., everlasting or permanent) duration, the
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rights will be owned by the licensee for the duration of the license
term.

What Rights Does the Copyright Owner Have?
A copyright in a property bestows certain ownership rights upon its owner,
similar to those held by owners of more tangible property. Such rights
include the following:

The exclusive right to reproduce copies of the work, including
phonorecords
The exclusive right to distribute, sell, lease, or license the work or
any derivatives thereof
The exclusive right to publicly perform or display the work or any
derivatives of the work
In the case of sound recordings, the exclusive right to perform the
work publicly by means of digital audio transmission
The right to claim authorship of the work and prevent the use of the
owner’s name as the author of any work of visual art that the owner
did not create

There are, however, limited instances in which the use of copyrighted work
will be permitted without payment or consent—for example, if the use falls
within the fair use doctrine. Fair use means for purposes of criticism (such
as book reviews), comment, news, reporting, teaching (including producing
multiple copies for classroom use), or research. In determining whether the
use in any given case constitutes fair use, the following factors will be
considered:

The purpose of the use, including whether it is for commercial use or
a nonprofit, educational purpose.
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The nature of the copyrighted work, such as whether the work is
informational or creative or has ever been published.
The amount used in relation to the size of the work as a whole. In
determining whether nonconsensual use of a work is reasonable, a
court might investigate whether the potential infringer used more of
the original work than was necessary for the purpose for which it was
copied.
The effect of the use upon the potential market for, or the value of,
the work or any derivative works thereof. Does the unauthorized use
negatively impact the potential sale of the copyrighted work, interfere
with the marketability of the work, or diminish the demand for the
original work?

A parody, for example, which is an imitation of a serious work for a
humorous or satirical effect, may fall under the fair-use exception, since it is
essentially a method of criticism. Alternatively, a parodist (without the
requisite authorization or license) may turn to the defense of free speech
principles incorporated in the First Amendment.

The factors described in the list will be considered by a court in
determining whether a defense of fair use is valid in each instance.

Is the Copyright in a Work Divisible and Transferable?
Any or all of the specific exclusive rights that make up a copyright and any
subdivision of such rights may be transferred and owned separately, even
though the transfer may be for a limited duration in time or place of effect.
An example is if an owner sold the foreign distribution rights in and to his
work but retained the domestic rights.

Any transfer of rights must be in writing and signed by the owner of the
rights conveyed or by the owner’s authorized agent. Transfer of a right on a
nonexclusive basis, meaning others may also be authorized to exploit these
same rights, does not require a written agreement, such as when an owner



authorizes several different theater companies to concurrently perform a
stage play based on the owner’s work. It is advisable that any exclusive
transfer be recorded with the copyright office. Copyright, like other
personal property rights, is subject to the various state laws and regulations
that govern the ownership, inheritance, or transfer of personal property, as
well as terms of contracts.

How Long Does Copyright Protection Last?
Copyright protection does not last indefinitely, regardless of whether the
work is registered. Once the copyright expires, the work falls into the public
domain, and thus, it will have no copyright protection and anyone can use
the work without permission. The duration of copyright in a given property
depends upon when it was created. If the work was created (i.e., first fixed
in a tangible medium of expression) on or after January 1, 1978, the
copyright endures for a term of the life of the author plus seventy years
after his death. If there is more than one author, the term will be the life of
the last surviving author plus seventy years. If the work constitutes a work-
made-for-hire or if the author is anonymous or pseudonymous, the length of
the copyright will be the lesser of the date of creation plus 120 years or the
date of publication plus ninety-five years.

If the work was created before January 1, 1978, but not published or
registered by that date, it will have been deemed to fall within the 1976
Copyright Act (which took effect in 1978) and will be given federal
copyright protection. The duration of copyright in these works will
generally be computed in the same way as for works created on or after
January 1, 1978. This is because under the 1909 Copyright Act (the statute
in effect immediately prior to the 1976 statute), the copyright term did not
commence upon creation, but upon publication or registration. The 1976
Act further provides that in no case will the term of copyright for works in
this category expire before December 31, 2002, and for works published on



or after December 31, 2002, the term of copyright will not expire before
December 31, 2047.

Under the laws in effect before 1978, copyright was secured either on
the date a work was published with a copyright notice or on the date of
registration, if the work was registered in unpublished form. In either case,
the copyright endured for an initial term of twenty-eight years from the date
it was secured. During the last (i.e., the twenty-eighth) year of the first term,
the copyright was eligible for renewal for an additional twenty-eight years.
The Copyright Act of 1976 extended the renewal term from twenty-eight to
forty-seven years for copyrights subsisting on January 1, 1978, for a total
term of protection of seventy-five years. A law enacted in 1998 further
extended the renewal term of copyright still subsisting on that date by an
additional twenty years, providing for a renewal term of sixty-seven years
and a total term of protection of ninety-five years.

Is Copyright Notice Required?
Copyright notice includes the copyright symbol (©) or the word
“copyright,” the year of first publication, the legal name of the copyright
owner, and, optionally, “all rights reserved.” For example, a notice may
read “© ٢٠٠١ Jane Doe. All rights reserved.”

A copyright notice is no longer required under US law, although
affixing such notice offers certain benefits, the primary one being the
elimination of the “innocent infringer” defense for the purpose of mitigating
damages. An infringer would be hard-pressed to argue that he didn’t know
the work was protected if it has a copyright notice written on it. Notice was
required under the 1976 Copyright Act if the creator chose to publish the
work but was abolished when the United States adopted the Berne
Convention in 1989.

Why Register an Original Work?
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Why register an original work if copyright protection is automatic? While
registration of original work is not required to effect copyright ownership or
obtain copyright protection, except with respect to published works with
notice, registering helps establish proof of creation and enables the
copyright holder to defend himself in a plagiarism lawsuit. Additional
reasons exist:

Registration is required as a prerequisite to legal action for
infringement, unless it is a foreign work registered under the Berne
Convention.
It allows the owner to seek statutory damages and costs if copyright
registration was made before infringement or within three months of
publication.
If registration was made within five years of creation, it is prima
facie evidence of validity of copyright.

What Is the Process for Registering a Script with the U.S.
Copyright Office?
To register material with the copyright office, the creator must send the
following three items to the U.S. Copyright Office:

Two copies of the material being registered
A completed application
The nonrefundable filing fee for each application

The items should be sent to:

The Library of Congress 
U.S. Copyright Office 
101 Independence Avenue, SE 
Washington, D.C. 20559-6000



Registration is effective on the date of receipt, although processing of the
application can take up to eight months. The registrant will be sent a
certificate of registration once processed or a letter explaining why the work
was rejected.

What Is the Process for Registering a Script with the
WGA?
Registration with the Writers Guild of America (WGA) does not have the
same effect as registration with the U.S. Copyright Office, although it can
offer additional evidence of the date of creation. The WGA will register
scripts, treatments, synopses, and outlines for television, radio, and
theatrical motion pictures. They will also register DVDs, Blu-ray discs,
interactive media, stage plays, novels, short stories, poems, commercials,
lyrics, and drawings. Script registration is handled by the WGA’s
Intellectual Property Registration Office. The registration fee is currently
$10 for guild members and $20 for nonmembers. Along with the fee, the
registrant must send one copy of all materials with the title and legal name
of the writer(s). A numbered receipt will be sent by the WGA to confirm
receipt of the work. WGA registration is valid for five years and may be
renewed on or before the expiration date for an additional five years. Any
material not renewed is destroyed by the WGA. The WGA’s website,
www.wga.org, provides additional information on this procedure.

Are There Electronic Methods of Registration?
It is now possible to register works electronically through the U.S.
Copyright Office at www.eco.copyright.gov. The registration process
includes completing the online application, providing payment, and
submitting the work. The site also allows for preregistration of the work,
provided the requirements are fulfilled, and provides details about this
process, as well as a guided tutorial.

http://www.wga.org/
http://www.eco.copyright.gov/
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How Does One Order a Copyright/Title Search and
Report?
The records of the Copyright Office are open to the public for inspection
and search. In addition, the Copyright Office will perform searches for a
fee. For more details, the inquiring party should contact the U.S. Library of
Congress Copyright Office at (202) 707-3000 or visit the U.S. Copyright
Office’s official website, www.loc.gov/copyright, where copyright
information, fee information, circulars, regulations, copyright registration
forms, and other related materials are available.

What Are the Remedies for Infringement of One’s
Copyright?
The owner of a copyright may bring suit in the case of any unauthorized use
of the copyrighted material, such as unauthorized copying or adaptation of
the protected work. In the event an infringement is determined, remedies
may include the following:

Confiscation and destruction of the infringing works
Statutory damages and/or a requirement to pay the owner of the
copyright actual damages equal to any profits the infringer received
(or could have received)
Attorney’s fees if the copyright owner registered the work within
three months of its first publication
A court order requiring the infringer to stop producing or distributing
the infringing item
Criminal penalties for anyone who willfully infringes the copyright to
reproduce a motion picture for commercial advantage or private
financial gain

How Does One Protect a Title?

http://www.loc.gov/copyright


Although titles are not protected under copyright law in the United States,
they may be protected in other ways. The Motion Picture Association of
America (MPAA), a trade group that represents the major studios, has
implemented a system to prevent its members from using the same film
titles. MPAA members and independent producers may register a title with
the MPAA Title Registration Bureau for a fee. The first party to register the
name has the right to use it. The protection lasts for a year and is renewable.
The protection afforded to those who register is limited, as it applies only
against other parties to the MPAA Agreement. It offers no protection
against a party that is not a signatory.

A television series title may be protected under trademark law.
However, trademark registration does not apply to a film title, except in
connection with merchandising or a “franchise motion picture” (a series of
related motion pictures such as the James Bond films). A title of a series of
books may also be protected under trademark law. A film title (or television
show title, book title, or play title) may be protected under the law of unfair
competition if the title has become so closely associated with a certain film
that it has acquired a “secondary meaning” under the laws of unfair
competition, such as Casablanca. (Even though Casablanca is a city, a
publishing company may conclude that it would be illegal to publish a book
with that title.) A title may infringe the rights of the owner of another title
of a motion picture, television series, book, play, or other trademark. For
example, it may not be permissible to title a film My Crappy Mercedes.

What Are Submission Release Forms?
To avert claims of copyright infringement, producers, studio executives,
agents, and managers will usually require that individuals wishing to submit
a script or other literary work for consideration sign a materials release
form, or submission release form, before the work is evaluated. Such forms
are standard and are used to avoid situations in which an individual



submitting a script, which is rejected by the agent, producer, studio, etc.,
later claims that such party copied (or plagiarized) it. There are so many
stories out there that the odds that two or more individuals came up with a
similar idea are not slim. Such releases usually include language stating that
the individual submitting the work understands that the party reading the
work has access to materials and ideas similar or even identical to the
individual’s story and that there is no confidential relationship between the
individual and the party reading the script or other literary work. The form
also typically stipulates that the individual has retained at least one copy of
the work, so that he cannot sue in the event that the submitted copy is lost.

A sample materials release form can be found in appendix A.

THE DIGITAL MILLENNIUM COPYRIGHT ACT

What Is the DMCA’s Purpose?
The Digital Millennium Copyright Act (DMCA) was enacted by Congress
in 1998 to empower copyright owners to prevent online infringement of
their copyrights and protect online service providers (such as AOL and
Earthlink) from being unfairly subject to liability for copyright infringement
committed by its users.

To that end, the DMCA provides a takedown notice provision whereby
copyright holders can protect their copyrights, as well as a “safe harbor”
provision for service providers to shield themselves from liability (each is
further discussed below). The act also implements various antipiracy
measures that prevent unauthorized access to and copying of copyrighted
works.

Whom Does the DMCA Target?
The DMCA targets two categories of wrongdoers:
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Circumventors of technological antipiracy measures (e.g., so-called
hackers)
Traffickers (such as manufacturers, sellers, or distributors) of
technologies, devices, or products used to circumvent technological
antipiracy measures built into commercial software (e.g., Napster,
Kazaa, DVD-Ripper, CD-Key Generator).

What Prohibitions Does the DMCA Establish?
Circumventors are prohibited from acts that circumvent antipiracy measures
designed to prevent access to copyrighted materials. However,
circumventors are not prohibited from acts that circumvent antipiracy
measures designed to prevent copying of copyrighted materials. Because
the copying of works may be a fair use under certain circumstances, this
distinction is included to ensure that the public have the continued ability to
make fair use of copyrighted works without fear of liability under the
DMCA.

Traffickers are prohibited from manufacturing, selling, or distributing
products used to circumvent antipiracy measures that prevent either access
or copying (e.g., Napster, Bit Torrent).

Exceptions to the DMCA’s Provisions
There are a number of exceptions to the DMCA’s prohibitions, many of
which apply to acts taken by libraries, educational institutions, and law
enforcement.

What Type of Penalties Are Imposed for Violating the
DMCA?
Penalties for violating the DMCA may include civil remedies (such as
injunctive relief, seizing of devices, damages, costs, and attorneys’ fees),
and criminal penalties for those who act willfully and for purposes of
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commercial advantage or private financial gain (up to a $500,000 fine or up
to five years in prison, or both, for a first offense, and up to a $1,000,000
fine or up to ten years in prison, or both, for any subsequent offense).

How Does the Safe-Harbor Provision Work?
The DMCA provides immunity for online interactive service providers in
cases where content on the provider’s website infringes another’s copyright,
so long as the service provider doesn’t exercise direct control over the
content in question even though it could be said that the provider, in some
sense, transmitted the content itself. To qualify for DMCA immunity, the
provider must:

Not be aware, actually or constructively, of the existence of
infringing content
Receive no financial gain directly attributable to the infringing
content
Respond promptly to notices from copyright holders that infringing
content appears on its website

If the service provider appears to have had some involvement in the
creation or transmission of the posting (e.g., by editing, but not removing,
infringing content), the provider is not entitled to DMCA protection.
Similarly, if the provider is aware (or reasonably ought to be aware) of the
existence of infringing content and does nothing, the provider is not entitled
to protection. The DMCA requires that a service provider remove any
infringing content upon learning of its existence, whether through a DMCA
takedown notice or of its own initiative by, for example, regular monitoring
of site content; a service provider must also ban repeat infringers from its
service.

In addition to removing the content and the abuse conditions, a service
provider must:



•

•
•

•
•

•
•

Adopt a policy that provides for the termination of service access for
repeat copyright infringers in appropriate circumstances
Implement that policy in a reasonable manner
Inform its subscribers of the policy

One facet of such a policy is that the service provider must have a
designated agent for service of takedown notices.

Current case law establishes that search engines such as Google, whose
services may provide access to infringing content, are entitled to DMCA
immunity, provided they comply with the provisions of the DMCA. Of
course, websites that invite infringement, such as peer-to-peer file-sharing
networks like Napster and Bit Torrent, do not benefit from DMCA
immunity.

What Is the Procedure for Issuing Takedown Notices?
If aware of infringement, a copyright owner may send a takedown notice to
a service provider that substantially complies with the DMCA’s takedown
notice requirements. A valid takedown notice must:

Be signed under penalty of perjury
Attest to the accuracy of the information in the notice, including that
the person issuing the notice is authorized by the copyright holder
Attest to the good faith of the claim
Adequately identify the allegedly infringing material

Once such a notice has been sent, the service provider becomes obligated to
remove the infringing content (if it is in fact infringing content). Service
providers are required to take appropriate action when they obtain
knowledge of infringing content or when they reasonably should have
knowledge of infringing content. One way they may obtain this knowledge
is through receipt of a valid copyright takedown notice. Another is through



the existence of “red flags,” or apparent infringing activity—for example, a
takedown notice failing. It is essential to substantially comply with the
requirements of the DMCA in order to shift the burden to the service
provider to locate and remove the infringing content.

Monitoring and Control of Content
A service provider is not required to police its users, such as to determine if
a user is a repeat infringer, nor is it obligated to determine whether content
on its website enables copyright infringement. It follows, therefore, that a
service provider that does not regularly monitor content on its site will not
be assumed to know of infringements, except where such infringement is so
blatant that the provider should reasonably know about it.

There is some question, however, as to when a service provider’s
implementation of a monitoring policy might result in a waiver of DMCA
protection. A provider who regularly monitors its website would certainly
have greater access to red flags that could indicate infringement; however,
there does not appear to be case law addressing the extent to which
voluntary monitoring may increase the purview of a provider’s constructive
knowledge of the existence of infringing content. In any event, service
providers should take care in crafting monitoring policies and should ensure
that such policies be rigorously followed.

Another act to be aware of is the Communications Decency Act (CDA)
enacted by Congress in 1996. While it was intended to regulate the use of
pornographic material on the internet, the CDA’s section 230, which deals
with Internet service provider (ISP) liability, has garnered much of the
attention. In essence, section 230 provides ISPs with immunity from certain
claims against them. The CDA directs that “[n]o provider or user of an
interactive computer service shall be treated as the publisher or speaker of
any information provided by another information content provider.” Courts
have broadly applied the CDA, granting the protection to listserv



moderators (e.g., moderators of discussion forums), providers who had
notice that they were hosting infringing content, and even providers who
had an active role in producing the content that was the basis for the
lawsuit. The CDA, along with the DMCA, provides ISPs a substantial
shield with which to defend themselves in court.



CHAPTER 13

Reality Television

Unscripted television is hardly a new concept—in fact, it’s been around for
a long time in some form or another, from the old Candid Camera series (in
the late 1940s) to The Newlywed Game and The Dating Game (in the late
1970s) to MTV’s The Real World (starting in the 1990s and still going
strong today). However, as discussed in Chapter 2, the popularity and
prevalence of reality and unscripted programming has really exploded since
the early 2000s, and such shows as Shark Tank, Amazing Race, The
Bachelor, The Voice, American Idol, and Survivor have not only taken up
prime-time slots, but also in some cases have led the TV ratings, with
millions of viewers each night.

Why the increasing appeal? Many reasons have been suggested.
Whether it is because they satisfy our innate desire to see others humiliated,
offer hope to the millions of people looking for fame or fortune, or are
cheaper to create and therefore a product of the changing economics of
television (or, more likely, a combination of all these reasons), reality
television seems to be here to stay—at least for a while. Some people trace
the advent of reality television to the 22-week WGA strike in 1988, but



several major networks were already developing reality programming at
that time.

C. J. Vranca, Head of Legal and Business Affairs, Funny or Die
The question of whether reality TV is here to stay is moot. A version
of it will always be around (while its popularity will wane then grow
and stylistically have to evolve over time). Most SVOD platforms
(such as Amazon Prime, Netflix, and Hulu) launched
unscripted/reality/live programming divisions determined to get a
share of the reality TV business. As there is still potential for creative
success, fame, financial reward, and good entertainment, it’s unlikely
anyone would leave it off the table.

After almost two decades of taking a good chunk of ratings
dominance, reality TV is a mature business with trickier waters for
producers and network executives to navigate in order to find the next
big reality TV hit, whether it’s finding the next Voice, Undercover
Boss, or the next Keeping Up with the Kardashians. When networks
bet big and lose big on reality shows like Fox’s Utopia (a $50 million
social experiment) or ABC’s Rising Star (another singing
competition), buyers rethink and restructure their approach to
developing reality shows. So whereas buyers are still committed to
green-lighting meaningful budgets, the rethinking and restructuring
have resulted in demand for bigger celebrity attachments, smaller
profit margins, and more strenuous production schedules with, of
course, the pressure of delivering the next big hit. But as producers and
buyers grow together to find success, it’s a mature business that will
only get wiser over time.

WHAT IS REALITY TV?
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Reality television has evolved into a plethora of different types of
programming and can mean different things to different people. A wide
variety of unscripted programming is considered by most to fall under the
umbrella of reality TV these days, including the following:

Documentary-style shows such as Big Brother or The Real World,
where the viewer watches the participants going about their daily
activities. In some shows, such as The Simple Life or The Osbournes,
the main participant is a celebrity rather than an unknown individual.
Within this category are also the “docu-soaps,” such as Keeping Up
With The Kardashians, The Real Housewives franchise, and Jon &
Kate Plus 8.
“Shiny-floor” formatted megabudgeted talent contests and variety
shows such as The Voice, Lip Sync Battle, Project Runway, Dancing
with the Stars and American Idol, where celebrities (and those
seeking to become celebrities) showcase their skills and compete for
the top spot and prizes, such as a record deal or cash.
Modern game shows like Deal or No Deal and Who Wants to Be A
Millionaire?
Competition or elimination shows like Shark Tank, RuPaul’s Drag
Race, The Biggest Loser, and The Bachelor, where contestants
compete for such things as a high-level career, money/investment,
prizes, or even a marriage proposal.
Home renovation shows like Extreme Makeover: Home Edition,
where the viewer watches needy families receive entire home
makeovers, and Property Brothers, where fixer-uppers are
transformed into dream homes.
Hidden-camera shows such as Punk’d and The Jamie Kennedy
Experiment.
Culinary competition shows like Hell’s Kitchen, Top Chef, and
Chopped.
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Talk Shows or entertainment news or “magazine” shows like
Entertainment Tonight, 60 Minutes, and The Insider.
True-crime documentaries such as The Jinx, Netflix’s Making a
Murderer, and Cold Justice (The Oxygen network has recently
reshaped its identity and programming to focus on this genre.)
Live programming such as Nat Geo’s Earth Live or Amazon’s The
2018 Rose Parade Hosted By Cord & Tish.

Within these categories, of course, are numerous subcategories, and several
shows could certainly fall into more than one category. Reality TV show
budgets generally range from $250,000 per episode for small cable
networks to over $2 million per episode for network shows. The production
companies producing these shows typically receive 10 percent of the
approved budget with certain customary exclusions (such exclusions
include agency package fees, legal fees, residuals, and interest) as their fee.

AGREEMENTS FOR REALITY TV
The fact that reality shows are referred to as unscripted and professional
actors are not being utilized (except as hosts in some cases, or as celebrity
contestants such as on Celebrity Apprentice) does not mean fewer
agreements will need to be negotiatiated. In fact, this type of programming
raises new legal concerns, such as in connection with clearances and
releases, and often involves numerous contracts. Of course, the number and
type of agreements needed will vary, depending on the type of show
proposed.

Performer Agreements for Reality TV
Generally, on-camera performer agreements for reality shows fall under the
following categories.

Host Agreements



Hosts like Jeff Probst on Survivor or Nick Cannon on America’s Got Talent
will need to sign a host agreement, which is usually similar to an actor’s
television pilot or series deal, as the producer will routinely have multiple
consecutive options to employ the host in subsequent seasons (as well as a
special, should the show—and the actor—be a success). Fees and
perquisites for these services vary widely, but they are typically much lower
than for network scripted series television. The amounts paid are dependent
on the usual factors such as budget, network versus cable or other media
(such as internet productions or mobisodes), guild applicability, length of
show, and the degree of the host’s notoriety, among other factors.

One of the key issues of negotiation for these types of deals is
exclusivity of the performer. A savvy representative will try to limit the
parameters of the actor’s exclusivity to reality television and maintain the
right to render services in a scripted series (as well as commercials and all
nontelevision series productions such as films and MOWs). In terms of
credit, high-profile hosts or those who helped develop the concept (or for
whom the show was developed) may be able to secure a producer credit of
some form, in addition to their customary host credit. Other important
provisions are promotional services and the use of “behind-the-scenes” and
“making-of” footage.

These host agreements are often not subject to any guild, or if they are,
they often fall under SAG’s jurisdiction. Of course, like all series deals, if
the show proves to be a success in its first or second season, these deals will
likely be renegotiated by the talent’s representatives, and the studio and
network will likely comply even though they aren’t legally obligated
because everyone wants a happy host (or judge, as the case may be).

Judge Agreements
Judges like Blake Shelton and Adam Levine on The Voice will need to sign
a judge agreement. It is structured in a similar manner to the
aforementioned host agreements.



Contestant/Participant Agreements
Nick Viall on The Bachelor or Denise Richards on Dancing with the Stars
are the type of contestants asked to sign detailed participant agreements
setting forth the rules of the show, stipulating numerous representations and
warranties that the contestants must make about their physical and mental
well-being, and specifying strict confidentiality provisions. Contestants
must also sign comprehensive waivers, releases of liability, and assumption
of risk agreements (which are particularly important for the producers of
shows like The Amazing Race and MTV’s The Challenge, where personal
injury is a real possibility). These releases typically contain broad waivers
of any and all potential claims, including claims for defamation, invasion of
privacy and disclosure of embarrassing personal facts, and right of
publicity, as well as, where appropriate, claims regarding bodily injury or
emotional harm. These agreements will often grant the producer an option
to engage the participant for a reunion episode or other type of special.
Perquisites (dressing room, travel, and expenses) are usually nominal,
although celebrity contestants can usually secure some added benefits. A
sample participant agreement is included at the back of the book, although
such forms vary based on the specific nature of the show. Family members
and/or friends of participants who appear on the show are required to sign
waivers and releases, including a depiction release (discussed further
below). These documents are increasingly important, as a number of former
contestants on shows such as The Bachelor and Survivor have claimed that
that their words or actions were taken out of context and presented in
misleading ways.

Other Talent Services Agreements
These include agreements and releases, and are for those appearing on
camera as “experts” or guest panelists on reality shows and narrator
agreements.



Depiction Releases
These releases are for those who appear on hidden-camera “surveillance
television” shows like ABC’s What Would You Do? They authorize the
producer to use the footage taken of the then-unsuspecting participant on
television and waive all claims against the producer for such use. In some
cases the individuals are paid, in others they are not. Problems, of course,
occur when the participant refuses to sign off on the producer’s use of him
or her in the show and is not presented with a release until after the footage
is shot, since having a release signed prior to filming is usually not possible
given the surprise element of these shows. A sample depiction release is
included at the back of the book.

In some cases, nonparticipants such as audience members may be asked
to sign releases if they appear identifiably on camera, although signs posted
prominently indicating that filming is taken place are often considered
sufficient notice.

Show Creator Agreements for Reality TV/Rights Deals
Show creator agreements are structured very much like scripted show
creator deals and address essentially the same key deal terms: development
services, development fees, pilot and series services and fees, contingent
compensation, ownership, and credit. However, compensation and perks
will generally be less favorable, as the budgets for reality shows are
typically lower than those for scripted shows. Moreover, most of these
shows are not produced under the jurisdiction of the major Hollywood
guilds, although some of them hire directors under the DGA Agreement.
Accordingly, the types of credits accorded on such programs may differ. A
“Created by” credit may be replaced by a “Based on the concept by” credit.
Other factors relevant to the deal-making process for reality television
include the creator’s precedent (most important would be precedent for
reality shows, if they have any), the nature of the show (e.g., a game-show



format, competition-type show, surveillance-type show), whether the show
is intended for network or nonnetwork exploitation, whether it is intended
for primetime or nonprimetime, and the length of show. In some cases,
rather than a pilot episode, the network or studio will decide to produce a
one- to two-hour “special” to test out the concept and determine whether it
gets any traction before proceeding to a series, in which event the network
and studio will retain an option, on talent, rights, and director, to proceed to
series. In addition, the extent of services to be provided by the creator of the
show will be an important factor, such as whether the creator will act as the
showrunner or merely render nonexclusive, nonmaterial services.

Ownership of the format rights to the show is a key issue of negotiation,
as well. Several show formats, such as Who Wants to Be a Millionaire? and
Survivor, have been successfully sold across the world. Typically, when
pitching a show to a studio or network, the studio (or network) would insist
on complete ownership of the show, including the format rights. Established
reality creators, such as Mark Burnett, creator of Survivor, often have their
own production companies and produce the shows themselves. Such
creators may then license the shows or the formats to networks worldwide
but could retain ownership rights.

In addition to show creator deals, certain rights may need to be obtained
for a show. For example, if the show is about showgirls at a particular Las
Vegas casino and the casino’s name is being used, an agreement with the
owner of the casino would need to be made in order to use the casino’s
name, logos, etc., in addition to a location agreement.

Depending on what a show is about, other types of “rights agreement”
to do in advance would be with the rights holder of the copyright and
trademark (such as a business, a magazine, a fashion line, a real estate
agency, a sports team). A reality show about an NBA basketball team
focusing on its cheerleaders would need a deal with the NBA, the actual
basketball team, the stadium, and the cheerleaders. Additionally, a location



agreement or agreements give the right to access the property and film and
record the interior and exterior of such property.

Writer Agreements for Reality TV
Despite the “nonscripted” nature of reality shows, writers are often engaged
to create dialogue, scenarios, sketches, plot outlines, synopses, routines, and
other narratives. Categorizing these employees as “segment producers”
instead of writers benefits the production because it helps lower costs and
helps preserve the idea that the show is unscripted and therefore “real.” The
form of such agreements will vary depending on the type of services
required, whether the contract is subject to guild jurisdiction (discussed
below), and other customary factors such as the writer’s quote and the
budget of the program.

GUILD APPLICABILITY
In the past, most reality shows were produced “nonguild” and were
considered unscripted. However, in recent years, the guilds have been
pushing to get certain of these shows under their jurisdiction and have been
working with the studios and networks to do so, although many reality
shows are still produced outside any guild’s jurisdiction. For example, some
shows currently or previously covered under the WGA Agreement include
Intervention, The Weakest Link, Jeopardy, and The Dog Whisperer. In some
cases, the host or narrator may be under guild jurisdiction. The guild is
often willing to negotiate more favorable terms for the producers of these
shows if the budget or production constraints make the current WGA
minimum terms unworkable. The DGA also covers reality TV and will
negotiate more favorable terms for basic cable reality shows that fall under
its purview. In terms of the actors unions, several reality shows are
produced under SAG’s jurisdiction.



CHAPTER 14

Digital Content Agreements

The digital content landscape has been in constant flux, as new media
platforms, film and television studios, and creators continue to explore
different formats for content and a variety of business models in the space.
Billion-dollar investments in the new media arena by some buyers have
evaporated in a few short years, and some digital studios have recently seen
their once-generous valuations diminished. Of course, there is no shortage
of new deep-pocketed entrants seeking to get into the game and rapidly
build libraries of content. Consequently, nimble artists continue to have an
incredible variety of opportunities to bring their creative voices to life in the
new media world.

As noted by entertainment attorney Matthew Dysart (who previously
headed business affairs at Awsomeness TV):

The past 5 years have seen enormous growth and experimentation in
the new media marketplace, driven by competition among tech
platforms, telcos, traditional publishers, studios, and distributors for
valuable audience attention. For traditional media, digital video has



been viewed as a hedge against the disintegration of its traditional
business models, such as print publishing or the cable bundle,
brought about in part by declining youth engagement. For tech
platforms, new media has been leveraged to take consumers deeper
down the product funnel and to gain valuable data for sale to
advertisers. For telcos, content (new media and old) has been
positioned as a path to growth in an increasingly commodified
marketplace in which telco services are largely indistinguishable.

This gold rush to video created a brief bubble from 2014 to 2017,
during which time digital studios achieved “creative” valuations as
one investor after another piled into the space, eager to capitalize on
the popularity of powerful smartphones, eroding barriers to content
production thanks to digital technology, and the massive audiences
built by individual creators on YouTube, Vine, Instagram, and
Facebook.

The first wave of digital studios established youth-oriented
programming brands housed within “multichannel networks,” or
MCNs, which in addition to their owned and operated channels like
AwesomenessTV (teen girls), Awestruck and The Mom’s View
(millennial moms), Machinima and Polaris (gaming), and
DreamWorksTV and Cartoonium (animated) aggregated thousands
of third-party creator channels in an attempt to represent their
audiences at scale to advertisers. Disney established a high valuation
bar for MCNs with its acquisition of Maker Studios at a reported
price of $500 million, with an earnout to $1billion.
AwesomenessTV, StyleHaul, Machinima, Studio71, Fullscreen, and
others then took multiple rounds of investment from traditional
media enterprises that had no apparent strategic alignment (and even
operated in direct competition with each other) but briefly jumped in



bed together to experiment. Each of these studios hoped to become a
version of Vice Media, the unbelievably cool digital brand that had
crossed over from the digital world back to traditional with its own
cable TV channel and had persuaded advertisers to spend hundreds
of millions of dollars on advertising adjacent to its content. As the
traditional cable bundle continued to falter, several digital studios
built software teams and content libraries with the intent to establish
their own streaming services that would deliver their owned and
operated channels.

It is now clear that these initiatives have not succeeded in
establishing audiences at the scale required to grow into their lofty
valuations and enthusiastic business plans. Some have shut down or
been absorbed into traditional studios, while others have pivoted
into more focused business models, including branded content,
premium programming, and bundled subscription offerings.
Meanwhile, highly focused niche studios like CryptTV (horror) are
still growing, alongside digital programming labels incubated at
traditional studios, and platforms with massive scale like Facebook,
Snap and musical.ly are ramping up their content-acquisition efforts.

Going forward, we can expect to see: (i) creator-entrepreneurs
continue to launch digital programming vehicles oriented around
their particular personality-driven brand and audience community,
some of which will become attractive acquisition targets through the
innovation of new creative formats, highly engaged audiences, and
first-class programming; (ii) traditional studios incubating digital
studios from within, which will be vehicles for format experiments
that, in success, will transition back to linear TV and will generally
provide brand extension for the studios’ traditional shows and
channels (so long as their digital leaders can cut through the stiff
political headwinds and turf wars prevalent at most studios); and



(iii) new digital distribution vehicles launched by the traditional
studios, which will allow them to own their own audiences by
housing both their libraries and new digital-first programming built
around their biggest brands. Disney has already announced that it
will no longer license shows to Netflix and will instead deliver its
library directly to consumers—a significant rationale for its
acquisition of the Fox TV business—and CBS has found a
surprisingly eager audience for its All Access SVOD service, thanks
to an original Star Trek spinoff available only to subscribers. In
success, these new distribution platforms will allow studios to
capture some of the value lost by the disaggregation of the cable
bundle, and they will provide a strong foothold in the race against
Netflix and Amazon to build next-generation media empires.

New media platforms can offer talent attractive creative and business
opportunities. Success stories include Liza Koshy, who reportedly
generated more than 13 million subscribers in less than two years, and
RyanToysReview (started by a five-year old boy), which reportedly earns
over $10 million per year from ad revenue and sponsored videos.
Dealmakers should be aware of the evolving and dynamic business
environment as they negotiate agreements in this space. Digital content can
be used as a test pilot for a television series, delivered directly to a superfan
in a bundle that includes a T-shirt and a VIP pass to meet the star (as the
music business is doing), or promoted by a Netflix algorithm to a large
global audience. Savvy dealmakers should be prepared for each of these, or
other as-yet unknown, possible outcomes.

Agreements relating to the creation of digital content do not fit into
established frameworks in the way that television and motion-picture
dealmaking fall within a consistent structure (which, while adapting to meet
new economic challenges, have been around for nearly one hundred years).



Digital deals are constantly evolving, and unlike the motion-picture
business, which even today has essentially a half-dozen major studios, there
are myriad financiers and producers of digital content, since the start-up
costs associated with launching a digital show or even a digital studio pale
in comparison to forming a traditional television network. Moreover, a wide
variety of what is considered digital programming and platforms exists,
from short-form webisodes to mobisodes to VR and AR to full-length
original digital series and movies produced for premium SVOD platforms.
Accordingly, digital content can range dramatically in scope, length, and
budget. For this reason, the area has a lack of uniformity or set standards. In
fact, there are many variations of the digital deal and a plethora of ways to
negotiate (and document) these types of transactions.

It is important to distinguish platforms that acquire content from studios
that fundamentally depend on producing for third-party platforms, although
such studios may self-distribute some of their shows in an effort to build
brand value and/or to provide marketing support. In 2017 and early 2018,
many digital studios have either been acquired, formed strategic
partnerships with institutional investors, or shut down. Online advertising
revenues have proved to be too low to support digital studios, as Facebook
and Google have dominated the digital ad market with the large scale
meaningful to advertisers, and that many digital studios simply cannot
match. Fundamentally, digital studios have been unable to build enough
audience to provide attractive opportunities to advertisers, who can achieve
much better hypertargeted advertising to much larger audiences on digital
platforms like Facebook, Google, and Snap.

Set forth below are some of the key issues relating to the negotiation of
agreements between digital platforms and content creators. While some
prolific creators like Rooster Teeth and Freddie Wong (founder of
RocketJump) have established their own content companies focused on the
production and distribution of content created under their own brand, many



content creators find success in partnership with a studio with the financial
resources and creative and business relationships necessary to produce
quality programming for licensing to the largest platforms.

RIGHTS GRANTED: COPYRIGHT IS KEY
Unlike with television and motion-picture deals, in which there is a very
small likelihood that a content provider will be able to retain economically
meaningful copyright ownership of the program to be produced, digital
studios, and sometimes creators, hold more leverage in the new-media
world. Vis-à-vis the artist, digital studios will usually seek to acquire all
rights, but for IP-driven projects, such as books and games, and even hot
spec scripts, digital studios will often allow creators to retain or freeze
stage, gaming, merchandising, and other ancillary rights and may even do
single-picture license deals that allow the creator to retain all rights other
than the copyright to the single licensed production.

The same flexibility is provided by digital distribution platforms to the
studios from which they acquire content. Digital distribution platforms
often focus on exploiting a narrow tranche of distribution rights for a period
ranging from one to fifteen years, with the license term depending on the
percentage of the production budget paid by the platform, the profit margin
to the studio on the initial license, the rights retained by the studio, and the
share of proceeds generated by on- and off-platform exploitation. These
platforms will usually allow studios and independent creators to retain
copyright ownership together with a variety of distribution rights not in use
by the platform, in return for the platform’s right to host such content.

In general, platforms operating as a replacement for linear television
(Netflix, Amazon, Hulu, and YouTube Red) pay larger up-front license fees
in order to acquire long license periods across many territories. (Hulu is
currently the exception, with operations currently limited to the United
States.) These platforms will typically cover 70 percent to 130 percent of



the production budget (and potentially much more in competitive situations)
and will leave off-platform EST and, eventually, linear TV exploitation to
the licensor, subject to holdbacks.

For platforms with content formats more “TV-adjacent” (rather than
cannibalistic to linear TV), deal structures are less formulaic, and content
creators may retain more. For example, go90 initially paid significant sums
—large enough for some digital studios to build production businesses from
whole cloth—for only one year of exclusivity in the United States, before
eventually asking for longer license periods and the right to distribute
content internationally across multiple Verizon-branded platforms. Snap has
established a sliding scale of rights and participations in derivative works
and various revenue streams, which ties directly to Snap’s relative
contribution to the production budget. This flexible structure allows for
early off-platform exploitation and typically provides the licensor an
immediate share of the revenue from Snap’s increasingly valuable on-
platform advertising, while providing Snap upside in the form of
participations in subsequent productions and derivative works. Facebook’s
terms are currently more onerous, as it typically pays only 110 percent of
the production budget, expects to own worldwide rights in perpetuity, and
does not provide a revenue share on advertising; but Facebook is adjusting
these terms as it seeks to acquire more premium content. Each of these
platforms is generally comfortable providing creators the opportunity to use
the platform as an IP laboratory, which in success may mean shows that
transition up to the more lucrative television/feature-film marketplace.

The more generous rights structure provided by digital platforms, and
the limited economic upside they currently provide, has motivated studios
and creators to search for second-window and international distribution
opportunities to widen profit margins, diversify revenue streams, and
become less dependent on the initial one-time license fee from the
commissioning platform. This effort can be as simple as making shows



available for purchase and rental on iTunes, which for a number of trendy
shows and low-budget films has generated seven-figure revenues to the
studio, but savvy operators are establishing strategic partnerships with
studios that have strong international distribution teams and that can coach
digital studios up into converting digital programs into TV-quality shows.
The international and linear TV potential for short-form new media shows
is mostly theoretical, but over the next several years we expect to see
premium shows successfully repackaged with B-roll footage for television
distribution, and we will increasingly see short-form formats redeveloped as
television half-hour and hour formats.

METHOD OF TRANSMISSION
An important element of the negotiation related to the grant of rights is the
manner in which the final product will be delivered to consumers. For
example, the agreement might specify that the work can be available only
on the licensee’s primary platform (e.g., acorn.tv) and cannot be sold
separately as a download (e.g., EST or SVOD) or on any type of digital
media device. But negotiators should anticipate that the technology by
which a platform is delivered has become much less relevant than the
platform’s right to distribute the content to the consumer by any means via
its branded portal. For example, as Facebook was once primarily available
on desktop computers and is now delivered primarily to mobile devices, it
might someday be experienced in virtual and augmented reality, and
perhaps even in some form of television. Similarly, digital studios with
ambitions of launching a branded channel on multiple platforms would be
averse to any limitations whatsoever on the method of transmission of the
work, including methods “not yet known or devised.” When negotiating the
grant of rights, it’s important to consider the up-front compensation and
whether an ongoing participation in revenue streams from alternative
methods of transmission exists. Some web series were later adapted into



television series, such as Awkward Black Girl (an inspiration for HBO’s hit
comedy Insecure); Broad City, a web series on YouTube that was
subsequently developed as a TV series on Comedy Central; Drunk History,
a web series that launched on Funny or Die before its development as a
Comedy Central show; and High Maintenance, which premiered on Vimeo
before airing on HBO. Not only is it important to remain cognizant of the
way in which the gamut of rights can be divided, but also legal and business
executives need to pay close attention to applicable guild agreements,
particularly with respect to residuals and reuse fees.

Richard Kopenhefer, a partner in the Labor & Employment Practice
Group at Sheppard, Mullin, Richter & Hampton LLP, explains:

The Hollywood guilds and unions have established jurisdiction over
what is now called “new media,” very broadly defined as any
content distributed via the internet. This includes distribution of
“traditional” content in the new media, original content “made for”
new media, and “derivative” content, which is something in
between. As with all forms of new distribution, the parties to the
collective bargaining agreements proceeded cautiously. At their
inception, the new media “sideletters” to the guild and union
agreements allowed for “experimental” new media productions,
which scarcely provided for any union terms, benefits, or residuals
at all. Original new media productions required little more than
fringe benefit contributions, with the new media producer left free to
establish “as negotiated” compensation with individual talent.

As the DGA predicted back in 2000, however, the digital
“hockey stick” came to pass well before the parties’ predictions.
Shows like House of Cards, with its $7 million per-episode budgets,
soon eclipsed the “as negotiated” terms for original new media
content. Even the studios and networks conceded that higher



minimum scales and residuals were in order. The parties contrived
the SVOD—subscription video on demand—terms to cover new
media productions made for Netflix, Hulu, and Amazon Prime at
certain specified budget levels. The gravamen of the parties’ deal
was this—high budget SVOD productions get terms and conditions
that are essentially those of dramatic programs made for prime-time
free television. SVOD shows at certain lower budgetary thresholds
get labor terms similar to those of basic cable television shows. But
all such new media productions—at least on the well-known SVOD
platforms—have specified minimum scales and “run-type”
residuals. After all, they are creatively and economically
indistinguishable from the “traditional” television fare, which was
itself a new media in the 1960s.

What has become of the original new media terms—no scale,
“as negotiated,” with only percentage-type residual obligations?
These terms still exist at certain relatively low-budget thresholds
and for product destined for nonsubscription platforms such as
YouTube. These budget thresholds and terms are constantly
renegotiated. Producers are wise to check guild websites and consult
entertainment labor counsel to get the best deals available—while
the new media is still relatively new!

TYPE OF SERVICE
Similarly, the type of service on which the work is exhibited may be a web-
based platform, a mobile device, a satellite service, or even a virtual reality
headset. If the product is offered via VOD, the consumer will locate the
work by perusing a menu on the cable or satellite service and, after
selecting the program, will be asked to press a button on the remote control
confirming a decision to purchase the program for viewing. Alternatively,
the work may be sold to the public via an EST service such as Playstation,



Xbox, or iTunes, which would be viewable on a computer monitor as well
as on a traditional television screen via such products as Apple TV.
Particularly with respect to platform exhibition, the agreement must specify
whether the program can be made available for permanent download (DTO,
or download to own), as a streaming video, or as a temporary download
(TD) in which the content is no longer available after a certain period has
elapsed from the moment the viewer commenced watching the program.

AUTHORIZED DEVICES
Another part of the analysis when structuring these types of deals is an
examination of which devices other than computers accessing the internet
(e.g., cell phones and/or other handheld portable devices such as tablets), if
any, will be granted a license to display the program. “Mobisodes” refer to
short programs intended for initial exhibition on a cellular telephone.
“Webisodes” refer to short programs (often part of a series) intended to be
exhibited initially on the internet. Content creators might want to limit the
devices authorized to exhibit the work, although most internet platforms
will require that the content be made available on all devices the consumer
can use to access their website. In some cases, the program might be made
exclusively available for viewing on a PSP (PlayStation Portable) or on the
Amazon Kindle in the same way that certain games and applications are
available exclusively for the iPhone.

FEES/ALLOCATION OF COSTS
The compensation that a content creator will secure in a new media deal
varies widely. For example, the 2017-2018 WGA and SAG-AFTRA
agreements have established minimums tailored to program budget and, for
the WGA, details as nuanced as large versus small platform, original IP
(intellectual property) versus that which is derivative of a traditional media



work, reuse on domestic versus foreign platforms, and reuse in traditional
versus new media.

The main types of fee arrangements for new media deals with writers
are work-made-for-hire fee structures, license-fee payments, barter
arrangements, or some combination or hybrid of the foregoing.

In the work-made-for-hire arrangement, the platform would engage the
content creator to create a particular program, which would be owned by
the platform. The writer might be paid a one-time fee at the outset, although
the parties might negotiate for bonuses (based on platform “hits,” for
example) or other additional payments. Moreover, a deal can be structured
to resemble a first look or overall television deal, in which any work created
by the writer for the designated term of the agreement would be owned by
the platform. In such cases, the writer might be given office space at the
host company and/or receive monthly payments, in addition to bonuses
once programs are created.

If the deal is structured as a license, the platform will obtain a license
from the creator, rather than ownership of the copyright, allowing it to
broadcast or otherwise exploit the work, including the possibility of
sublicensing the work, as more fully described below, for a set period, all of
which would be subject to negotiation. At times, the platform will negotiate
for options to extend the length of the license term, in which case the
extension would typically be accompanied by a license fee. Even after
negotiating a fee—whether a one-time lump sum payment or an episodic-
type fee—the parties need to reach some agreement as to allocation of costs
relating to the operation of the platform or applicable service platform. In
some cases, the creator of the work may participate in certain ad revenues
generated on the platform or may even be willing to allow free access to the
work.

BARTER DEALS



One advantage to the “Wild West” mentality of digital dealmaking, in
which policy and precedent do not impose the same obstacles to creative
dealmaking that sometimes exist in the motion picture and television arena,
is that content creators are sometimes able to participate in the advertising
revenue generated on internet platforms. The opportunity for the writer to
share in such revenues has made the barter deal one of the key revenue
models for new media deals. In this type of arrangement, in lieu of or in
addition to receiving an up-front cash fee as consideration for the license,
the content creator will forgo the fee (or accept a reduced fee) in exchange
for a percentage of the advertising revenue realized on such site. The
percentage of revenue granted to a webisode creator, for example, and
whether an advance payment (recoupable out of future ad revenues) will be
payable are matters of negotiation between the parties. In success, a barter
deal such as the one described herein can be quite lucrative for the
writer/creator. This model is especially important for certain social platform
deals that may not provide much up-front margin to the studio and may
even require it to carry a full or partial deficit. Industry prognosticators
predict that revenue models will continue to develop in interesting ways.

RESERVED RIGHTS
The reservation of rights, if any, in these types of deals ties in closely to the
negotiation of the bundle of rights granted. The creator of a digital series
might grant to the platform owner all rights to produce and distribute the
series over the internet but may expect to retain the right to create all forms
of derivative productions, such as a remake or sequel, based thereon. Other
categories of rights that might be reserved by the content creator include
print publication, motion-picture rights, television rights, stage rights,
theme-park rights, and/or interactive-game rights.

SUBLICENSING



Due to the ease of duplicating digital files, the issue of sublicensing (i.e.,
the right to allow third parties to broadcast and possibly to alter the
program) takes on added importance. It is important for content creators to
be very specific when entering into this type of agreement about what
venues might be permitted to exhibit the work, or even to provide links to
the actual program. Platform operators, as well as cable and satellite
providers, will usually desire maximum flexibility with respect to this issue,
particularly if the company owns multiple platforms. The content creator
may agree that the program should be disseminated as widely as possible or,
alternatively, may choose to limit the number and types of platforms at
which the program will be available to consumers.

SECURITY MEASURES
Creators of content for new media should be concerned about the level of
internet security maintained by the platform exhibiting the work. For the
content creator to feel reasonably assured that her work will not be copied
illegally and disseminated widely without compensation to her or to the
service, the platform should have piracy-prevention protocols and
anticopying software in place. For example, the writer might insist on a
provision in the agreement obligating the platform to maintain reasonable
controls in accordance with industry standards.

TERM
Another crucial element in digital deal negotiations is the term or length of
the license. If the content creator grants all rights to the platform in
perpetuity as a work made for hire, the transfer of ownership is complete
and there is no need to limit the term of the arrangement. However, if the
deal is structured as a license in which the platform is granted limited rights
to stream the program—similar to the manner in which television networks
often acquire the rights to broadcast each television episode over a limited



period—the term of the license needs to be set forth in the agreement. As
digital dealmaking is still in its infancy, no prescribed time period works as
an across-the-board policy. Terms can vary from six months (as a form of
test-run) to five years or even longer.

REPORTING FREQUENCY
Because of the fast-paced nature of new media, particularly the internet,
traditional motion-picture accounting principles may not easily translate to
deals of this type. Most studios account to motion-picture participants on a
quarterly basis until eighteen to twenty-four months after initial release of
the film, at which point accountings are rendered annually or semiannually.
A mobisode or webisode creator might negotiate to receive accountings—
particularly when she is entitled to a percentage of advertising revenue—as
often as monthly. Talent lawyers should scrutinize these statements
carefully, as there are plenty of pitfalls. For example, some digital studios
choose to impute a license fee to the revenue stream instead of accounting
for it.

Another general point to consider in connection with accounting
statements is whether it is equitable for digital studios to charge distribution
fees if such entities don’t even employ traditional distribution teams, as they
essentially deliver the program to the applicable platform (which they may
own), and possibly provide a limited amount of marketing support for the
release of the content.

WARRANTIES AND INDEMNITIES
Perhaps not surprisingly, the warranties and indemnity provisions found in
these types of agreements are similar to those discussed in connection with
other rights and writing agreements. From the platform’s perspective, the
creator will need to warrant that the material is original (or otherwise
available for use) and does not infringe on the rights of any third parties.



Conversely, the creator will look for protection from the licensor in
connection with litigation or other costs that might arise from claims or
lawsuits not related to the misconduct or breach of the content creator.

SUBSEQUENT PRODUCTIONS
Many issues relating to the production of subsequent programs (such as
remakes and sequels) resemble those extant in the television/film arena, but
there are some important differences, as well. The differences relate to the
fact that so many of these digital deals have a limited scope in terms of the
rights granted, unlike the traditional television, motion-picture rights, or
writing deal, in which the studio will acquire almost all of rights within the
a territory described as the entire “universe.” Because it is not uncommon
for the creator of a digital program to retain remake/sequel rights, the issues
that arise when discussing these terms relate primarily to the timing of such
subsequent productions. For example, if the platform agrees to allow these
rights to vest with the content creator, the platform will usually insist on a
holdback, so that production of any sequel or remake would not be
permitted during the term in which the platform continues to exhibit the
program, and maybe for several years thereafter. In addition, the platform
operator may request a right of first negotiation/first refusal, the right to
cofinance any subsequent productions, and passive payments and/or profit
participations in derivative works in which it does not directly participate.

If the platform owner acquires remake/sequel rights to the digital
program at the outset, then the writer/creator of such program will attempt
to secure the first opportunity to be engaged as the writer, or even producer,
of such subsequent productions, and/or to negotiate certain passive
payments or royalties in the event such programs are subsequently created.

CONSULTATION AND APPROVAL RIGHTS



Approval rights will depend on the distributing platform and the license fee
paid relative to the budget and scope of rights granted. Typically, platforms
paying significant money for content such as Netflix, Amazon, YouTube
Red, Hulu, Apple, and possibly Facebook will insist on extensive, or even
absolute, creative control. Even where a creator retains approvals, the
platform is usually not obligated to actually distribute the content, so many
creators will undertake revisions that they might disagree with in order to
maintain the relationship with the buyer/licensee and, of course, to ensure
that their content be made available to consumers. In addition, given the
prevalence of brand sponsorships in the digital arena, creative approval
rights have to mesh with any approvals granted to advertisers in connection
with brand-sponsored content. Conversely, when entering into deals with
smaller players who can’t afford to pay top dollar to talent, content creators
may be more aggressive in terms of retaining a high level of approval
rights. Unlike a major television or motion-picture studio, new media
companies may not be adamant about retaining final cut when the dollars
spent on any particular digital program may not be terribly significant.
Again, this will vary dependent on the platform and nature of the content—
for example, whether the program is an an unscripted talk show or a
relatively bigger budget scripted series. In almost all cases, the platform
will seek to retain the right to alter the program to conform with running
time and/or censorship requirements, if applicable, and/or may want the
right to combine the programs into longer episodes.

GUILD APPLICABILITY
In recent years, the guilds have evolved to a much more informed position
that some think better protects both talent and studios. The anticipation of
the WGA of diverisity of digital content by adjusting rates by type of IP,
platform, and variations on distribution media demonstrates that. This
clarity helps studios and distributors budget appropriately and has provided



a very useful guide in helping talent negotiators understand the economics
available in the digital space. We can anticipate even more forward-thinking
adjustments over the next several years.
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Deal Point Summary

DIGITAL CONTENT AGREEMENTS

Distributing Platform:
Global/domestic/multiterritory
Content housed within a specific channel or content
vertical?
Primary means of delivery: mobile, OTT, streaming service,
VR/AR platform?
Is platform affiliated with other distribution channels that
may carry this content?

Budget: High budget versus low budget
Length: Short-form content versus full length [Note: does the
studio have the right to shoot shoulder content/stitch short-form
episodes together as long-form episodes for TV?]
Rights Granted/Rights Reserved—key issues: second window,
international, format, ancillary merchandising, publishing, music
live stage, control of off-platform distribution.
Compensation Structure: License fee/straight purchase
price/transactional revenue share or subscription based—key
issues: ad revenue share, split of off-platform revenues,
passive/back-end participation in subsequent productions and
derivatives.
Services/Role: Creator/Talent
Contingent Compensation: Profit share/bonuses
Derivative Productions: Revenue share/role
Guild Applicability/Issues
Creative Controls



11.

12.

13.

Progress to Production: Creator will want digital studio to make it
quickly or give it back
Consultation on Distribution/Marketing: Especially important if
creator is a social media personality
Control of Branded Content / Sponsorship Deals: Especially
important if creator is a social media personality



APPENDIX A

Sample Contracts/Forms



CERTIFICATE OF AUTHORSHIP/ 
CERTIFICATE OF EMPLOYMENT

Reference is hereby made to that certain motion picture (“Picture”) presently
entitled “_______________” for which _______________(“Employee”) is to
perform services as director and producer pursuant to an agreement (“Agreement”)
dated as of July 19, 2001, between [Name of Loan-Out Company] (“Lender”) and
Century Studios (“Company”).

Lender and Employee, for good and valuable consideration (receipt of which is
hereby acknowledged), hereby certify and agree that (i) all of the results and
proceeds of the services of any kind heretofore rendered by and hereafter to be
rendered by Employee in connection with the Picture and (ii) all ideas,
suggestions, plots, themes, stories, characterizations, and other material, whether
in writing or not in writing, at any time heretofore or hereafter created or
contributed by Employee which in any way relate to the Picture or to the material
on which the Picture will be based are and shall be deemed works “made for hire”
for Company. Lender and Employee further acknowledge, certify, and agree that as
between Employee and Lender, on the one hand, and Company, on the other,
Company is and shall be deemed the author and exclusive owner of all of the
foregoing for all purposes and the exclusive owner throughout the world of all of
the rights comprised in the copyright thereof, and of any and all other rights
thereto, and that Company shall have the right to exploit any or all of the foregoing
in any and all media, now known or hereafter devised, throughout the universe, in
perpetuity, in all languages as Company determines. Lender and Employee will,
upon request, execute, acknowledge, and deliver to Company such additional
documents as Company may reasonably deem necessary to evidence and
effectuate Company’s rights hereunder, and hereby grant to Company the right as
attorney-in-fact to execute, acknowledge, deliver, and record any and all
documents which Employee and/or Lender fail to execute within five (5) days after
so requested by Company.

Lender and Employee warrant that except as contained in material furnished
Employee and/or Lender by Company, all literary, dramatic, musical, and other
material and all ideas and designs (“Material”) of Employee used in connection
with the Picture are wholly original with Employee or in the public domain; shall



not infringe upon or violate any copyright of, or, to Employee and Lender’s best
knowledge (including that which Employee and Lender should have known in the
exercise of reasonable prudence), infringe upon or violate the right of privacy or
any other right of any person or entity, and are not the subject of any litigation or
claim that might give rise to litigation; and that Lender and Employee are free to
grant all rights granted and make all agreements made by Lender and Employee
herein. Lender and Employee agree to hold Company and its successors, licensees,
and assigns harmless from and against all damages, losses, costs, and expenses
(including attorneys’ fees) which Company or any of its successors, licensees, or
assigns may suffer or incur by reason of any breach of any of the warranties made
by Lender and/or Employee herein or in the Agreement. Company hereby agrees
to hold Lender and Employee harmless from and against all damages, losses, costs,
and expenses which Employee may suffer or incur by reason of any breach of any
warranty made by Company in the Agreement and any other claim arising from
Company’s development, production, distribution, or exploitation of the Picture in
respect of which Lender and Employee have no obligation to indemnify Company
hereunder or under the Agreement.

In the event of any breach by Company of the Agreement, the sole remedy of
Lender and Employee shall be an action for money damages, and Lender and
Employee shall not have any right to enjoin, restrict, or otherwise interfere with
Company’s rights in the Material.

Executed as of July 19, 2001
_______________________ _______________________
By: By:



NUDITY RIDER
Reference is made to the Agreement, dated as of July 19, 2001, (the “Agreement”)
between Century Studios (“Company”) and [Actor’s Loan-Out Company]
(“Lender”) for the acting services of ________ (“Artist”) in connection with the
theatrical motion picture currently entitled ________ (“Picture”).

Artist understands that the role of “________” shall require Artist to appear
wearing lacy lingerie (which may reveal portions of her breasts and buttocks)
while dancing in a sexual manner as set forth in scene 18 (pages for which are
attached hereto), and shall require Artist to appear topless (with her breasts
revealed) in scene 51 (pages are attached hereto) of the screenplay (“Screenplay”)
draft dated ________. Company acknowledges that in no event shall genital nudity
be required of Artist. Artist hereby agrees to perform all of such scenes as set forth
in the Screenplay and acknowledges that Artist’s refusal to perform said scenes as
set forth in the Screenplay shall constitute a material breach of the Agreement.

In the event that the Screenplay is rewritten or otherwise altered and Company
wishes to make material changes in such scenes, or Company wishes to include
additional nude and/or sex scenes, Company shall consult in good faith with Artist
as to such changes, and Artist shall have the right to refuse to perform such
additional scenes and to deny Company the option to use a nude body double to
portray Artist in such scenes. If Artist has agreed in writing to appear in any such
scene and subsequently withdraws her consent, Company shall have the right to
utilize a nude double for said scene, provided, however that the extent of such
double’s nudity shall not exceed that agreed to in writing by Artist. Provided Artist
is available as reasonably requested by Company and subject to the exigencies of
the production, Artist shall have the right to designate Artist’s body double,
provided that in the event of a disagreement, Company’s decision shall be final and
controlling.

All such scenes and any other nude and/or sex scenes shall be shot on a set
closed to all persons not having an essential purpose in connection with the filming
of such scenes.

Company shall not authorize any still photographs or likenesses of Artist in the
nude to be taken or reproduced in any manner whatsoever from any frame,
footage, or outtake of the Picture or otherwise used for any purpose whatsoever,



including, but not limited to, in connection with advertising, publicity, trailers, or
otherwise without Artist’s prior written approval, provided that the foregoing shall
in no way limit the Company’s right to use such footage as part of the final edited
version of the Picture.

Pursuant to the terms and conditions of the Agreement, Company shall own all
results and proceeds of Artist’s services rendered pursuant to the Agreement and
shall have the exclusive right to use, license, and exploit the Picture and Artist’s
performance therein, throughout the world in perpetuity in any and all media,
whether now known or hereafter devised.

All the terms of the Agreement shall remain in full force and effect without
modification or change.

AGREED AND ACCEPTED:

 

 

 

 



PUBLISHER’S RELEASE
In exchange for good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, the undersigned hereby acknowledges and agrees,
for the express benefit of Century Studios, Inc. and its representatives, successors,
and assigns forever, that the undersigned has no claim to or interest in the
worldwide motion picture or television rights or customary ancillary or subsidiary
rights or any other rights of any kind other than print publication rights heretofore
granted to the undersigned, in or to that certain literary work published by the
undersigned and described as follows:

TITLE: ___________________________________________

AUTHOR: ___________________________________________

DATE/PLACE OF PUBLICATION: ______________________________

COPYRIGHT REGISTRATION: # _______________________________

The undersigned hereby consents to the publication and copyright by and/or in the
name of said author, author’s heirs, representatives, licensees, and assigns, in any
and all languages, in any and all countries of the world, in any form or media, of
synopses, excerpts, and summaries, not exceeding 7,500 words in length each, of
said literary work, based principally upon said literary work, for the purpose of
advertising, publicizing, and/or exploiting any such motion picture, television, or
other version. There shall be no limitation in length, however, with respect to any
motion picture, television, or other version not based principally upon said work,
including, but not limited to, sequel motion pictures and television series.

SIGNED: ___________________
   (BOOK PUBLISHER)



1.
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5.

MATERIALS RELEASE/SUBMISSION RELEASE

DATE:

Gentlemen/Ladies:

I am submitting to you herewith the following material (hereinafter referred to
as “said material”):

TITLE:

FORM OF MATERIAL (e.g., story, screenplay, treatment, novel, play):

PRINCIPAL CHARACTERS AND BRIEF SUMMARY OF THEME/PLOT:

WGA REGISTRATION NUMBER:

NUMBER OF PAGES:

I request that you read and evaluate said material, and you hereby agree to do
so, and if I subsequently make a written request, you agree to advise me of
your decision with respect to the material.
I warrant that I am the sole owner and author of said material, that I have the
exclusive right and authority to submit the same to you upon the terms and
conditions stated herein, and that all of the important features of said material
are summarized herein. I will indemnify you of and from any and all claims,
loss, or liability (including reasonable attorney’s fees) that may be asserted
against you or incurred by you, at any time, in connection with said material or
any use thereof.
I recognize that you have access to literary materials and ideas which may be
similar or identical to said material in theme, idea, plot, format, or other
respects. I understand that no confidential  relationship is established by my
submitting the material to you hereunder.
I understand that you have adopted the policy, with respect to the unsolicited
submission of material, of refusing to accept, consider, or evaluate unsolicited
material unless the person submitting such material has signed an agreement in
a form substantially the same as this agreement. I specifically acknowledge
that you would refuse to accept, consider, or otherwise evaluate my material in



6.

7.

8.

9.

10.

the absence of my acceptance of each and all of the provisions herein. I shall
retain all rights to submit this or similar material to persons other than you.
I have retained at least one copy of said material, and I hereby release you of
and from any and all liability for loss of, or damage to, the copies of said
material submitted to you hereunder.
I enter into this agreement with the express understanding that you agree to
read and evaluate said material in express reliance upon this agreement and my
covenants, representations, and warranties contained herein, and that in the
absence of such an agreement, you would not read or evaluate said material.
I hereby state that I have read and understand this agreement and that no oral
representations of any kind have been made to me, and that this agreement
states our entire understanding with reference to the subject matter hereof. Any
modifications or waivers of any of the provisions of this agreement must be in
writing and signed by both of us.
If more than one party signs this agreement as submitter, the reference to “I” or
“me” throughout this agreement shall apply to each such party jointly and
severally.
Should any provision or part of any provision be void or unenforceable, such
provision or part hereof shall be deemed omitted, and this agreement with such
provision or part hereof omitted, shall remain in full force and effect. This
agreement shall at all times be construed so as to carry out the purposes hereof.

Very truly yours,
_______________________ 
Signature

_______________________ 
Street Address, City and Zip Code

_______________________ 
Print Name

_______________________ 
Phone Number
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ANNOTATION GUIDE

For each element in the written material (whether such element is a character, an
event, a setting, or section of dialogue), furnish the following information by
written notation in the margin:

Whether the element presents or portrays:
An actual person or fact, in which case, the note should indicate whether
the person’s name is real, whether (s)he is alive, and whether (s)he has
signed a release
Fiction, but a product of inference from fact
Wholly fiction, not based on fact

Source material for the element:
Book
Newspaper or magazine article
Recorded interview
Trial or deposition transcript
Any other source

NOTE: Source material identification should give the name of the source (e.g., the
Los Angeles Times), page reference (if  any), and date. To the extent possible,
identify multiple sources for each element. Retain copies of all materials,
preferably cross-indexed by reference to page numbers. Coding may be useful to
avoid lengthy, repeated references.
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2.

PERSONAL DEPICTION RELEASE
Dated as of: _______________

(NAME)

(ADDRESS)

Re: Personal Depiction Release

Dear Sirs:

I, ________________, understand that ____________ (“you”) is developing a
television project (the “Program”) to be based upon my life (the “Property”). As
the Program may include a portrayal and/or depiction of me, I hereby grant to you
the following rights:

For good and valuable consideration, receipt of which is hereby acknowledged,
I hereby grant to “you,” which term shall include not only yourself, but your
employees, agents, affiliates, parent, directors, officers, successors, licensees,
and assigns, the irrevocable right and license to depict, use, and simulate in any
and all media worldwide and in perpetuity my name, likeness, and life story,
including, but not limited to, my interviews, actions, activities, career
experiences, and personal biography, both actually and fictionally, in
connection with the Program, and any remakes or sequels based thereon. I
further grant to you all right, title, and interest in and to any ideas that I may
have conveyed to you during any interviews with you for use in or in
connection with the production, distribution, exhibition, advertising, and other
exploitation of the Program. The rights herein granted to you shall include the
right to depict and/or portray me, my personal history, and biographical facts,
and to fictionalize my name, face, likeness, personal history, and biographical
facts to such extent and in such manner as you in your sole discretion may
determine in connection with the Program.
Further, you shall have the right to distribute, exhibit, or otherwise exploit the
Program, and any and all remakes or sequels based thereon, in whole or in part,
worldwide and in perpetuity, by any method and in any media whether now



3.

4.

5.

6.

known or hereafter devised, including, but not limited to, theatrical,
nontheatrical, and all forms of television, cable, DVD, and Blu-ray and to grant
and/or assign such rights to third parties without limitation.
In making this grant, I understand that you will rely thereon in proceeding with
the development and production of the Program, and the other exploitation
thereof, and that you will incur substantial expense and contractual obligations
based upon such reliance.
I warrant that I have not been induced to execute this document by any means
or statements made by you or your representatives as to the nature or extent of
your proposed exercise of any of the rights herein granted, or otherwise, and I
understand that you are under no obligation to exercise any of the rights,
licenses, and privileges herein granted to you. I further warrant and represent
that I have not entered into any agreement inconsistent with the terms of this
agreement, and that I have not conveyed or granted to any third party any of
the rights granted to you hereunder.
I hereby release and discharge you forever from any and all liability arising out
of any injury of any kind, including but not limited to any and all claims of
defamation, libel, slander, invasion of privacy, copyright infringement, or any
other infringement of any personal or proprietary right, which may be
sustained by me from participation in or in connection with the making or
utilization of the Program (or any remakes or sequels based thereon), or from
the exploitation of the Program (or any remakes or sequels based thereon), in
any media throughout the world, by reason of the exercise by you of any of the
rights granted to you hereunder.
All rights granted and agreed to be granted by me to you under this Agreement
shall be irrevocably vested in you and shall not be subject to rescission by me
or any other party for any cause. I acknowledge that in the event of a breach of
any of your obligations under this Agreement, the damage (if any) caused to
me thereby is not irreparable or otherwise sufficient to give rise to a right of
injunctive or other equitable relief; and my rights and remedies in the event of
such a breach shall be limited to the right, if any, to recover damages in an
action at law. Anywhere herein the term “you” or “your” is used, such term
shall include you, your successors, and assigns, and you shall have the right to
assign this Agreement to third parties without limitation. This Agreement shall
be subject to the laws of the State of California applicable to agreements
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entered into and to be wholly performed therein, can only be amended in
writing, and supersedes all prior agreements, whether written or oral, with
respect to the subject matter hereof.
I understand that if I grant an interview to any other person respecting the
Property, I am obliged to, and will so advise, such third party that I have
exclusively granted to you the exclusive right to create and exploit a television
program or theatrical motion picture based on my life story and that no such
rights are conveyed to such third party by reason of my granting an interview. I
agree to consult in advance with you respecting any requests for interviews or
personal appearances on television or otherwise. I agree not to issue or
authorize any publicity, advertising, or promotion respecting the Option
Agreement, the Property, and/or the Program and acknowledge that the right to
do so is exclusively yours.

Please confirm your agreement with the aforesaid by signing and returning to me
the enclosed copy of this letter.

Very truly yours,

________________________________________

________________________________________ 
(Print Name)

AGREED TO AND ACCEPTED:

(Company Name)

By: __________________________
Its: __________________________
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LIFE STORY OPTION/PURCHASE AGREEMENT
The following sets forth the agreement as of ______________ (“Agreement”)
between ______________ (“Purchaser”) and ______________(“Owner”) with
respect to the life story of Owner (the “Property”).

OPTION: For the sum of $______________, payable upon exercise hereof,
Owner hereby grants Purchaser an exclusive and irrevocable ________-year
option (“Option”), commencing as of the date hereof, to purchase all motion
picture and allied rights (as specified in paragraph 5 below) in and to the
Property (the “Rights”).
EXTENSIONS: Purchaser shall have the right to extend the initial option
period for an additional one-year period by notice and payment to Owner of an
additional sum of $______________ at any time prior to the expiration of the
initial option. The initial option period and extended option period shall be
automatically extended during one or more events of force majeure, as such
term is commonly understood in the entertainment industry, for the duration of
such event or during the pendency of any claim involving the Owner’s
representations and warranties hereunder that might interfere in the timely
development, production, delivery, or exploitation of the initial motion picture
produced hereunder (“Picture”).
PURCHASE PRICE: Upon exercise of the Option, if ever, Purchaser shall pay
Owner the sum of $________________, less the sum paid to Owner pursuant
to Paragraph 1 above, as a purchase price for the Rights. If the Picture is
produced hereunder, Owner shall also be entitled to a sum equal to 5 percent of
100 percent of the Purchaser’s net proceeds, if any, derived from the Picture, in
accordance with Purchaser’s standard definition of net proceeds, the language
of which shall be subject to good-faith negotiations between the parties within
customary parameters.
SUBSEQUENT PRODUCTIONS:

Sequels: If a Sequel is produced hereunder, a one-time payment of a sum
equal to fifty percent (50 percent) of the Purchase Price is payable to
Owner pursuant to Paragraph 3 above, payable upon commencement of
principal photography of the Sequel, and a percentage participation equal
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to fifty percent (50 percent) of the contingent compensation is payable to
Owner pursuant to Paragraph 3 above.
Remakes: If a Remake is produced hereunder, a one-time payment of a sum
equal to thirty-three and one-third percent (33⅓ percent) of the Purchase
Price is payable to Owner pursuant to Paragraph 3 above, payable upon
commencement of principal photography of the Sequel, and a percentage
participation equal to thirty-three and one-third percent (33⅓ percent) of
the contingent compensation is payable to Owner pursuant to Paragraph 3
above.
Television Series: If Purchaser produces a Television Series based upon the
Picture and Owner is not in default hereunder, Purchaser shall pay Owner a
royalty for each new episode produced of such Television Series in an
amount to be determined after good-faith negotiations between the
Purchaser and Owner.

OWNERSHIP: Upon exercise of the Option, Producer shall own, exclusively
and forever, throughout the universe, all motion picture and allied rights in all
languages in and to the Property (excluding Print Publication Rights). Owner
reserves all Print Publication Rights in and to the Property. Purchaser will have
the right to publish excerpts of the work not in excess of 7,500 words with
respect to the advertising and promotion of any productions produced
hereunder. Purchaser may, in its discretion, make any changes in, additions to,
and deletions from the Work. Purchaser may use Owner’s name, likeness, and
biographical material in and in connection with the exploitation of the Rights
granted hereunder.
CONSULTATION/MATERIALS: Owner shall have a right of good-faith,
meaningful consultation with Purchaser, subject to Owner’s reasonable
availability, to consult with Purchaser, as and when reasonably requested by
Purchaser during the development, pre-production, and/or production of the
Picture. All consultation rights shall be exercised in accordance with the
Purchaser’s budgetary parameters and scheduling requirements relating
thereto, and provided Purchaser’s decisions with respect to such matters will be
final and controlling. Owner further agrees to furnish Purchaser, for use in the
Picture, all information, data, documents, clippings, photographs, records, and
other material in Owner’s possession and under Owner’s control relating to the
Property or to any matter depicted or referred to in the Picture. Owner agrees
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to cooperate with Purchaser, and with such persons as Purchaser may
designate, to the fullest extent possible; provided, however, that Owner shall
not be obligated to provide producer with highly confidential, private matters.
TRAVEL: In the event that Purchaser requires Owner to travel to a distant
location in connection herewith, Purchaser shall provide Owner and Owner’s
spouse with business-class round-trip transportation, hotel accommodations,
and a reasonable per diem.
REPRESENTATIONS AND WARRANTIES: Owner hereby represents and
warrants that: (i) Owner has not and will not authorize any motion picture or
other production, version, adaptation of the Property during the option period
(as it may be extended) or thereafter if the option is exercised; (ii) the Property
and/or the information provided by Owner pursuant to Paragraph 5 above, or
any part thereof, as herein granted will not, to the best of Owner’s knowledge,
constitute libel or defamation of, or an invasion of rights of privacy or
otherwise violate or infringe upon any other right or rights of, any third party;
and (iii) to the best of Owner’s knowledge, there is no outstanding claim or
litigation pending against the title or ownership of the Property or any part
thereof or in the rights therein.
CHARACTERS, FICTIONALIZATION: Owner hereby grants Purchaser the
full right and authority to use Owner’s names, voices, likenesses, and
characteristics in and in connection with the Picture. Owner agrees that
Purchaser is and shall be free to fictionalize, in whole or in part, adapt,
dramatize, rearrange, add to, and/or subtract from the Property and any
information provided by Owner pursuant to Paragraph 5 above, in the Picture
and any productions produced hereunder; provided, however, that Purchaser
hereby agrees that Purchaser will not portray Owner in a defamatory manner
and also that Purchaser shall use good faith efforts to portray Owner in a
manner that is consistent with the spirit of Owner’s story.
     Owner represents and agrees that Owner will not bring, institute, or assert,
or consent that others bring, institute, or assert, any claim or action against
Purchaser on the grounds that anything contained in any production based
upon the Property, or the advertising and publicity issued in connection
therewith, is defamatory, reflects adversely on Owner, or violates any other
rights whatsoever, including, without limitation, rights of privacy and publicity,
and Owner hereby releases Purchaser from and against any and all claims,
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demands, actions, causes of action, suits, costs, expenses, liabilities, and
damages whatsoever that Owner may now or hereafter have against Purchaser
(except only Purchaser’s failure to pay any compensation set forth hereunder),
in connection with any productions based on the Property and the preparation,
production, performance, broadcast, exhibition, distribution, and/or
exploitation thereof, or any other use or exploitation of the rights granted to the
Purchaser hereunder.
RELEASES: Owner agrees to sign Purchaser’s standard depiction release in
the form and substance reasonably satisfactory to Purchaser’s counsel, and
Purchaser shall be responsible for obtaining all third-party releases.
RESULTS AND PROCEEDS: It is agreed that all rights of any kind and nature
in and to all productions produced hereunder shall be vested solely in
Purchaser. Such rights shall include, without limitation, all rights of copyright.
Owner agrees that any ideas, suggestions, plots, incidents, situations, and other
literary or dramatic materials suggested or created by Owner, as well as the
results and proceeds of any services furnished by Owner to Purchaser, shall be
and become the sole, complete, and exclusive property of Purchaser, and
accordingly, Purchaser shall have the exclusive and perpetual right to use the
foregoing in, and in connection with, the Picture and any other productions
produced hereunder, including, without limitation, any trailers therefore and
the publicity, advertising, exploitation, distribution, and exhibition thereof.
ASSIGNMENT: Purchaser shall have the right to assign any or all of its rights
under this Agreement to any third party, provided, however, Purchaser shall
remain secondarily liable.
FORMAL AGREEMENT: The parties hereto intend to execute a more formal
agreement(s) incorporating the terms and conditions hereof, together with
those of Purchaser’s standard contracts for agreements of this nature, and agree
that until such execution, this Agreement shall constitute a binding agreement
between the parties and supersede any prior understanding between the parties,
whether verbal or written, with respect to the subject matter hereof.

AGREED AND ACCEPTED:
 
_______________________ 
“Purchaser”

_______________________ 
“Owner”
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SCREENPLAY PURCHASE AGREEMENT
This memorandum of agreement (“Agreement”), dated as of November 1, 2001,
sets forth the terms and conditions of the agreement between _________
(“Studio”) and _________ (“Artist”) with respect to Studio’s acquisition of that
certain original screenplay written by Artist, presently entitled _______________
(the “Screenplay”) in connection with the proposed feature-length theatrical
motion picture based in whole or in part on the Screenplay, also tentatively entitled
_____________ (the “Picture”).
 

PURCHASE OF RIGHTS, COMPENSATION
RIGHTS. Artist hereby sells, assigns, transfers, and grants to Studio all
rights, title, and interest, including, without limitation, all of the exclusive
motion picture, television, DVD, Blu-ray, computer-assisted media
(including, but not limited to, CD-ROM, CD-I, and similar disc systems;
interactive cable; and any other devices or methods now existing or
hereafter devised), character, remake, sequel, sound record, theme park,
stage play, merchandising, and allied, ancillary, and subsidiary rights, of
every kind and nature, now known or hereafter devised, throughout the
universe and in perpetuity in and to the Screenplay (collectively, the
“Rights”).
COMPENSATION. Subject to Artist’s full performance of all material
obligations herein and as payment in full for Artist’s grant of the Rights to
Studio, Artist shall be entitled to receive the sum of $200,000 payable as
follows:

CASH COMPENSATION. $200,000 on Artist’s signature and
delivery to Studio of this Agreement and the Short Form
Assignment in the form attached hereto as Exhibit “A.”
BONUS. If the Picture is produced as a feature-length theatrical
motion picture and Artist receives sole screenplay credit therefore
upon final credit determination under the Writers Guild of
America Theatrical and Television Minimum Basic Agreement
(the “MBA”), but not Article 7 of Theatrical Schedule A thereto
(“Final Credit Determination”), then Artist shall be entitled to
receive a bonus in an amount equal to $400,000 less all sums
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previously paid to Artist under Paragraph 1.2.1 above, which sum
shall accrue and become payable to Artist upon Final Credit
Determination.

If upon Final Credit Determination Artist receives shared
screenplay credit, then in lieu of the foregoing, Artist shall be
entitled to receive a bonus in the sum of $300,000 less all sums
previously paid to Artist under Paragraph 1.2.1 above, which sum
shall accrue and become payable to Artist upon Final Credit
Determination. If upon Final Credit Determination Artist does not
receive either sole or shared screenplay credit, but Artist receives
sole “Story by” credit, then in lieu of the foregoing, Artist shall be
entitled to receive a bonus in the amount of $250,000 less all sums
previously paid to Artist under Paragraph 1.2.1 above, which sum
shall accrue and become payable to Artist upon Final Credit
Determination.

Notwithstanding the foregoing, if upon commencement of
principal photography, no other screenwriter has been engaged to
render services in connection with the Picture, Artist shall be paid,
at such time, the sum of $250,000 less all sums previously paid to
Artist under Paragraph 1.2.1 above, which sum shall be an
advance against any bonus payable to Artist under this Paragraph
1.2.2, provided, however, that said advance shall be immediately
repayable to Studio in the event that following such Final Credit
Determination, Artist is not entitled to sole or shared screenplay
credit or sole “Story by” credit. Artist shall not be entitled to
receive any bonus under this Paragraph 1.2.2 if Artist does not
receive either sole or shared screenplay credit or “Story by” credit
as set forth herein. To the extent permitted under the MBA, any
bonus payable hereunder shall be inclusive of and fully applicable
against any minimum payments to which Artist may be or become
entitled to under the MBA.
CONTINGENT COMPENSATION. If the Picture is produced and
released as a feature-length theatrical motion picture and Artist
receives sole screenplay credit therefore upon Final Credit
Determination, then Artist shall be entitled to receive contingent
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compensation in an amount equal to 5 percent of 100 percent of
the Net Profits, if any, of the Picture. If Artist receives shared
screenplay credit upon Final Credit Determination, then in lieu of
the foregoing, Artist shall be entitled to receive contingent
compensation in an amount equal to 2.5 percent of 100 percent of
the Net Profits, if any, of the Picture. If Artist does not receive
either sole or shared screenplay credit, but Artist receives “Story
by” credit upon Final Credit Determination, then in lieu of the
foregoing, Artist shall be entitled to receive contingent
compensation in an amount equal to 1.25 percent of 100 percent of
the Net Profits, if any, of the Picture. Artist shall not be entitled to
any such contingent compensation under this Paragraph 1.2.3 if
Artist does not receive sole or shared screenplay credit or “Story
by” credit for the Picture as set forth herein. For purposes of this
Agreement, Net Profits shall be defined, computed, accounted for,
and paid in accordance with Studio’s standard Net Profits
definition (including a 15 percent overhead charge plus charges for
any Studio facilities used in accordance with the then current
Studio rate card), attached hereto and incorporated herein by this
reference.

ADDITIONAL DOCUMENTATION. Concurrently herewith, Artist will
execute a Short Form Assignment in the form of Exhibit “A” attached
hereto, and, at Studio’s request, Artist will execute or cause the execution
of any and all additional documents and instruments reasonably deemed
by Studio to be necessary or desirable to effectuate the purposes of this
Agreement.

REPRESENTATIONS, WARRANTIES, AND INDEMNITY
Artist hereby represents and warrants and agrees to indemnify Studio as
follows:

Artist is the sole owner of all rights, title, and interest in and to the
Screenplay;
Artist has not previously granted, assigned, mortgaged, or hypothecated,
nor will Artist grant, assign, mortgage, or hypothecate (other than to Studio
as provided herein), any right, title, or interest in and to the Screenplay or
any part thereof to any person, firm or other entity;
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No rights of any third party are or will be violated by Artist’s entering into
or performing this Agreement. Artist has not made and shall not hereafter
make any agreement with any third party which could interfere with the
rights granted to Studio hereunder or the full performance of Artist’s
obligations hereunder;
The Screenplay is original with Artist, and neither the Screenplay nor any
part thereof is taken from or based upon any other material except material
wholly owned by Artist or material which is incidentally in the public
domain (and Artist shall inform Studio as to which portions of the
Screenplay are incidentally in the public domain);
The exploitation or any other use of the rights herein granted shall not
violate any copyright and shall not, to the best of Artist’s knowledge,
including that which Artist should have known in the exercise of
reasonable prudence, defame any person or entity nor violate any right of
privacy or publicity, or any other right of any person or entity;
There are no adverse claims to or against the Screenplay by any person,
firm, or corporation, nor is there pending any litigation or, to the best of
Artist’s knowledge, including that which Artist should have known in the
exercise of reasonable prudence, threat of litigation concerning the
Screenplay;
There are no other contracts, agreements, or assignments affecting Artist’s
right in and to the Screenplay;
Artist hereby indemnifies and holds harmless Studio (and its parent,
subsidiaries, subsidiaries of its parent, affiliates, associates, successors,
assigns, and the directors, officers, employees, agents, and representatives
of the foregoing) from and against any and all damage, loss, liability, cost,
penalty, guild fee, or award or expense of any kind, including reasonable
outside attorneys’ fees, arising (i) out of any breach of Artist’s
representations, warranties, and agreements hereunder or (ii) out of any
claim alleging facts which, if true, would constitute such a breach, if and to
the extent that such claim is of a type not ordinarily covered by a so-called
errors and omissions or producer’s liability insurance policy. Studio shall
not be entitled to indemnification under (ii) above with respect to a claim
which Studio determines in its sole good-faith business judgment to be a
so-called frivolous- and/or nuisance-type claim. Studio shall indemnify and
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hold Artist harmless from any charge, loss, liability, cost, penalty, guild fee,
or award or expense of any kind (including reasonable attorney’s fees) in
connection with the production, distribution, or exploitation of the Picture,
except to the extent that Artist is in breach of Artist’s representations and
warranties hereunder and excepting Artist’s tortuous conduct if of a nature
not covered by Studio’s existing errors and omissions policy; and
Artist acknowledges that the rights granted to Studio hereunder are of a
unique, extraordinary, and intellectual character, the loss of which cannot
be adequately compensated in damages in an action at law, and therefore,
Artist acknowledges that Studio shall be entitled to injunctive and other
equitable relief to prevent or curtail any breach of this Agreement by Artist.

FIRST OPPORTUNITY: THEATRICAL SEQUEL, THEATRICAL
REMAKE, TELEVISION PRODUCTION

For a period of (a) ten (10) years after the initial general theatrical release
(if any) of the Picture if Artist was the only writer engaged to render
writing services on the Picture, or (b) seven (7) years after the initial
general theatrical release (if any) of the Picture if there were other writers
in addition to Artist engaged to render writing services on the Picture, if
Studio elects, in its sole discretion, to have a screenplay written for the
initial theatrical sequel to or initial theatrical remake of the Picture, and
provided Artist receives sole screenplay credit upon Final Credit
Determination for the Picture and is then active as a writer in the
theatrical motion picture industry, and is available when and where
required by Studio, then Studio shall first negotiate in good faith with
Artist, within Studio’s standard parameters, to engage Artist to write the
screenplay for such initial theatrical sequel and/or initial theatrical remake
(and each succeeding theatrical sequel and/or theatrical remake of the
Picture, as applicable, provided that Artist received sole screenplay credit
on the immediately preceding theatrical sequel to and/or succeeding
theatrical remake of the Picture, as applicable) on financial terms no less
favorable to Artist than the financial terms set forth herein with respect to
the Picture. If Studio and Artist fail to agree on terms for Artist’s services
in connection with such initial theatrical sequel and/or initial theatrical
remake within thirty (30) days following Studio’s service of notice on
Artist of the commencement of negotiations therefore, or if Artist elects
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not to write or is unavailable, Studio shall have the right to engage another
writer(s) and shall have no further obligation to Artist with respect to such
theatrical writing services hereunder except for payments of royalties (if
any) to which Artist may be entitled pursuant to Paragraph 3.3 below.
TELEVISION PRODUCTION. If within seven (7) years after the initial
general release (if any) of the Picture, Studio elects (in its sole discretion)
to have a teleplay written for the initial television motion picture based on
the Picture (i.e., a pilot, initial episode of a series, a movie-of-the-week, or
miniseries—collectively, a “Television Production”), and provided Artist
received sole screenplay credit for the Picture upon Final Credit
Determination and is then active as a writer in the television motion-
picture industry and is available when and where required by Studio, then
Studio shall first negotiate in good faith, within Studio’s standard
parameters, with Artist for Artist’s writing services for such Television
Production, provided, however, that Artist’s engagement in connection
with any Television Production shall be subject to network or licensee
approval. If Studio and Artist fail to agree on terms for Artist’s services on
such Television Production within thirty (30) days following Studio’s
serving of notice on Artist (or Artist’s agent) of the commencement of
negotiations therefore, if Artist is unavailable, if Artist is not approved by
the network or licensee, or if Artist elects not to write, then Studio shall
have no further obligation to Artist hereunder, except as otherwise
provided in Paragraph 3.3 below.
ROYALTIES. If Studio produces a theatrical sequel to or theatrical
remake of the Picture, or a television motion picture (or television series)
based thereon, and provided Artist received sole separation of rights under
the MBA for the Picture and is not engaged to write for the applicable
production described below, then Artist shall be entitled to receive the
applicable royalty specified below; provided, however, that if Artist
received shared separation of rights under the MBA for the Picture and is
not engaged to write for the applicable production described below, then
Artist shall be entitled to receive fifty percent (50%) of the applicable
royalty specified below.

THEATRICAL SEQUEL. One-half (½) of the cash compensation
actually paid to Artist pursuant to Paragraph 1.2.1 and 1.2.2 above, for
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Artist’s grant of rights in and to the Screenplay for the Picture, plus, as
contingent compensation, a percentage of Net Profits (if any) of such
sequel, which percentage shall be equal to one-half (½) of the
percentage of Net Profits to which Artist was entitled on the Picture.
THEATRICAL REMAKE. One-third (⅓) of the cash compensation
actually paid to Artist pursuant to Paragraphs 1.2.1 and 1.2.2 above,
for Artist’s grant of rights in and to the Screenplay for the Picture,
plus, as contingent compensation, a percentage of Net Profits (if any)
of such sequel, which percentage shall be equal to one-third (⅓) of the
percentage of Net Profits to which Artist was entitled on the Picture.
TELEVISION SERIES. The following royalties are payable for each
episode of a television series based upon the Picture, as produced for a
particular broadcast season:

Prime-time Network (e.g., ABC, CBS, NBC, FOX, or WB)
RUNNING TIME PAYMENT
30 minutes          $1,500
60 minutes          $2,200
90 minutes (or more)          $2,800
Non–Prime-time Non-Network
RUNNING TIME PAYMENT
30 minutes             $700
60 minutes          $1,100
90 minutes (or more)          $1,400

MOVIE(S)-OF-THE-WEEK AND MINISERIES. $15,000 for the
first two (2) hours, and $7,500 for each additional hour of running
time thereafter (prorated for portions thereof), not to exceed a
maximum of $50,000, regardless of running time.
RERUNS AND ROYALTIES. Twenty percent (20%) of the applicable
royalty set forth in subparagraphs 3.3.c and 3.3.d above shall be
payable for each of the first five (5) network reruns, in the combined
territory of the United States and Canada. No further rerun payments
shall be made thereafter.
SPIN-OFFS. If Studio, in its sole election, produces a so-called
generic spin-off series based upon a television series which is based
upon the Picture, and if such spin-off series is based upon character(s)
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created by Artist and contained in the Picture, then Studio agrees to
pay to Artist a sum equal to fifty percent (50%) of the sum contained
in Paragraph 3.3.c above for each “generic” spin-off series. A
“generic” spin-off series is a spin-off series in which a central
character in a continuing role was created by Artist and appeared in
the Picture and the original television series. No royalties will be
payable to Artist for any “planted” spin-off series.
TIME AND FREQUENCY OF PAYMENT. Unless specified
otherwise, theatrical payments due under this Paragraph 3.3 shall be
payable on commencement of principal photography. Television
payments shall be payable upon initial United States network
broadcast, but if the television production is not broadcast in the
season for which it was ordered and Studio has irrevocably received
its license fee, then the applicable royalty shall be paid to Artist within
thirty (30) days after the end of said broadcast season.
INCLUSIVE OF MBA MINIMUMS. The royalty and rerun payments
set forth in this Paragraph 3.3 are inclusive of the minimum royalties
and rerun fees payable under the MBA. Any additional payment
required by the MBA under this or any other paragraph of this
Agreement shall be payable at the minimum rate required under the
MBA.

CREDIT. Credit shall be accorded as provided under the MBA.
NOVELIZATION. Novelization rights shall be in accordance with the
MBA provisions applicable thereto.
OWNERSHIP AND DISTRIBUTION. Studio shall exclusively own all
now-known or hereafter existing rights of every kind throughout the
universe, in perpetuity and in all languages, pertaining to the Screenplay,
the Picture, and all elements therein, for all now-known or hereafter
existing uses, media, and forms, including, without limitation, all
copyrights (and renewals and extensions thereof), motion picture,
television, DVD, Blu-ray, computer-assisted media, sound record,
character, sequel, remake, theme park, stage play, merchandising, and
allied, ancillary, and subsidiary rights therein, and the foregoing is
inclusive of a full irrevocable assignment to Studio thereof.
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NO OBLIGATION TO USE. Studio is not obligated to use the services of
Artist or to produce, distribute, or exploit the Picture or, if commenced, to
continue the production, distribution, or exploitation of the Picture in any
territory. Regardless of whether or not Studio elects to produce, distribute,
and/or to exploit the Picture (or to commence same), Studio is not
obligated to use the services in whole or in part of Artist.
ASSIGNMENT. Studio may assign, transfer, license, delegate, and/or
grant all or any part of its rights, privileges, and properties hereunder to
any person or entity. This Agreement shall be binding upon and shall
inure to the benefit of the parties hereto and to their respective heirs,
executors, administrators, successors, and assigns. In the event of
assignment, and provided the assignee assumes in writing all of Studio’s
obligations as of the date of such assignment, and further provided such
assignee is a major or so-called mini-major motion-picture studio,
television network, or equally financially responsible third party, Studio
shall be relieved from all further obligations to Artist hereunder accruing
from and after the date of such transfer.
INSURANCE. Artist shall be covered as an additional insured on Studio’s
Errors and Omissions insurance policy in connection with the Picture
during customary periods of production and distribution of the Picture,
subject to the limitations, restrictions, and terms of said policy. The
provisions of this Paragraph shall not be construed so as to limit or
otherwise affect any obligation, representation, warranty, or agreement of
Artist’s hereunder.
WGA BASIC AGREEMENT. If there is any conflict between any
provision of this Agreement and the WGA Basic Agreement, then the
latter shall prevail, but the conflicting provisions of this Agreement shall
be limited only to the WGA Basic Agreement, and as so modified, this
Agreement shall continue in full force and effect. All payments herein
include the payments required under the WGA Basic Agreement, and any
additional payment required under the WGA Basic Agreement shall be
payable at the minimum rates provided therein.

IRCA COMPLIANCE
Artist acknowledges that any offer of employment hereunder (if applicable) is
subject to and contingent upon Artist’s ability to prove his identity and
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employment eligibility as required by the Immigration Reform and Control
Act of 1986, as amended. Accordingly, Artist hereby agrees (a) to complete
and execute Section 1 (“Employee Information and Verification”) of an
Employment Eligibility Verification (“Form I-9”) at the time of his or her
execution of this Agreement or commencement of services, whichever is
earlier, and (b) to deliver, in person, to Studio said Form I-9, together with
documentation of his or her employment eligibility, within three (3) business
days of his or her execution of this Agreement. If Artist fails to complete and
deliver the Form I-9 as provided above, Studio shall have the right, by notice
to such effect given to Artist, to terminate the Agreement, and thereupon,
Artist’s employment hereunder shall cease and terminate, and neither party
shall have any right, duty, or obligation to the other under the Agreement,
except as shall have accrued prior to the effective date of termination.
NOTICES
Any notice pertaining hereto shall be in writing. Any such notice and any
payment due hereunder shall be served by delivering said notice or payment
personally or by sending it by mail, cable, or telex (postage or applicable fee
prepaid) addressed as follows (or as subsequently designated in writing):
 
To Artist:
 
With a Courtesy Copy to:
 
To Studio:
The date of personal delivery, mailing, or delivery to the cable or telex office
of such notice of payment shall be deemed the date of service of such notice
or payment, unless otherwise specified herein; provided, however, that any
notice which commences the running of any period of time for Studio’s
exercise of any option or Studio’s performance of any other act shall be
deemed to be served only when actually received by Studio.
 
GENERAL
This Agreement (together with Exhibit “A” and Studio’s standard Net Profits
definition) constitutes the entire agreement between the parties and supersedes
all prior and contemporaneous written or oral agreements pertaining thereto



and can only be modified by a writing signed on behalf of both parties hereto.
Artist’s sole and exclusive remedy for Studio’s breach, termination, or
cancellation of this Agreement or any term hereof (including any term
pertaining to credit) shall be an action for damages, and Artist irrevocably
waives any right to seek and/or obtain rescission and/or equitable and/or
injunctive relief.
      IN WITNESS WHEREOF, the parties hereto have executed and delivered
this Memorandum of Agreement as of the date and year first written above.

AGREED AND ACCEPTED:

_______________________ 
“STUDIO”

_______________________ 
“ARTIST”



Exhibit “A” to Screenplay Purchase Agreement

SHORT-FORM ASSIGNMENT
KNOW ALL MEN BY THESE PRESENTS: That the undersigned, for value
received, hereby sells, assigns, transfers, and grants in perpetuity unto Studio and
its successors and assigns (herein called “Assignee”) the sole and exclusive motion
picture, television, DVD, Blu-ray, computer-assisted media (including but not
limited to CD-ROM, CD-I, and similar disc systems; interactive cable; and any
other devices or methods now existing or hereinafter devised), character, sequel,
remake, theme park, sound record, stage play, merchandising, and allied, ancillary,
and subsidiary rights of every kind and nature, throughout the universe and in
perpetuity (the “Rights”), in and to the screenplay entitled __________________
(which, together with the title, themes, contents, characters, and other versions
thereof, is hereinafter called the “Property”) written by Artist, and such rights shall
include, but not be limited to, all of the exclusive copyrights (and renewals and
extensions thereof), all as more particularly set forth in and subject to the terms
and conditions of that certain Memorandum of Agreement for Acquisition of
Rights between the undersigned and Assignee dated as of November 1, 2001.

The undersigned hereby agrees to allow Assignee to obtain or cause to be obtained
all United States copyrights in and to said Property, whether or not referred to
herein, and hereby assigns said Rights under said copyrights to Assignee; and the
undersigned hereby irrevocably appoints Assignee as attorney-in-fact, with full
and irrevocable power and authority to do all such acts and things, and to execute,
acknowledge, deliver, file, register, and record all such documents, in the name and
on behalf of the undersigned, as Assignee may deem necessary or proper in the
premises to accomplish the same.

Assignee is also hereby empowered to bring, prosecute, defend, and appear in
suits, actions, and proceedings of any nature under or concerning all copyrights in
and to said Property and all renewals thereof, or concerning any infringement
thereof or interference with any of the Rights hereby granted under said copyrights
or renewals thereof, in its own name or in the name of the copyright proprietor, but
at the expense of Assignee, and, at its option, Assignee may join such copyright



proprietor and/or the undersigned as a party plaintiff or defendant in any such suit,
action, or proceeding.

DATED: ________________ _______________________ 
ARTIST



1.

2.

SHOPPING AGREEMENT/ 
ATTACHMENT AGREEMENT

As of ____________________

Re: “____________________________________”

Dear All:

This letter (the “Agreement”) sets forth the agreement between
_____________________ (“Owner”) and _____________________ (“Producer”)
in connection with the potential development and production of a [movie/TV
series, etc.] currently entitled “_____________________” (the “Series” or
“Picture”) based on [the book/screenplay, etc.] (collectively, the “Property”).
 

Evaluation of Interest. Commencing as of the date hereof, and continuing
through _____________________ (the “Term”), subject to extension by
written agreement of the parties hereto, Producer will have the right to
evaluate interest from financiers, licensees, networks, distributors and any
other third parties (the “Potential Financiers”) for financing, development,
and/or production of the Series. In connection therewith, Producer shall not
have the right to create any development or promotional materials relating to
the Series. Further, Producer shall only be entitled to use the Property for the
purpose of creating interest in the Series. Producer shall provide Owner
detailed information respecting all pitches, contacts, offers and proposals, and
related inquiries from Potential Financiers in connection with Owner’s
activities hereunder.
No Authority to Bind. Notwithstanding anything herein to the contrary,
Producer is not authorized to and shall not (i) execute any agreement on behalf
of Owner or in connection with the Series or (ii) otherwise bind Owner to any
agreement or encumber the rights in and to the Series. No agreement is
binding upon Owner unless and until the same has been executed by Owner,
and the terms and conditions of any agreement, including any amendments,
extensions, or cancellations thereof, shall be determined by Owner in its sole
and absolute discretion. Owner shall be under no duty or obligation to



3.

4.

5.

Producer to accept the terms or conditions of any offer for the license of rights
to the Series solicited by Producer, the acceptance or rejection of all such
offers being determined by Owner in the exercise of Owner’s sole and
absolute discretion.
Confidentiality. The parties hereto agree that they will not directly or
indirectly disclose or permit the disclosure of any of the terms, conditions, or
other aspects of this agreement without the prior written consent of the other
party, except with respect to each party’s respective employees (on a need-to-
know basis) and financial and legal advisors, and as and to the extent required
by law. Producer agrees not to issue any press releases respecting this
Agreement or the Series without the prior written consent of Owner.
No Rights. Nothing in the Agreement shall be construed to be a license or
grant of rights in and to the Property or any intellectual property or goodwill
owned or controlled by Owner.
Formal Agreement. In the event that there is sufficient interest from Potential
Financiers in the Series, Owner and Producer will have the option to
commence discussions respecting the co-production of the Series in
accordance with industry standards, with Producer attached as a producer of
the Series. If at the expiration of the Term, the parties do not elect to
commence discussions respecting a co-production, or if the parties commence
discussions and fail to enter into a Co-Production Agreement within thirty
(30) days of the commencement of such discussions, then Owner will have no
further obligations to Producer in connection with the Series or otherwise.
Unless and until such time as Owner and Producer enter into the Co-
Production Agreement (if ever), this Agreement shall be a binding agreement
on Owner and Producer and their successors and assigns, and any actions
taken by Producer in connection with the Series will indicate assent to the
terms and conditions of this Agreement.

Very truly yours,
________________________________________________

By: _____________________________________________

Its: _____________________________________________



ACCEPTED AND AGREED:
________________________________________________

By: _____________________________________________

Its: _____________________________________________



1.

2.
(a)

PILOT/SERIES TELEVISION WRITER/ 
PRODUCER AGREEMENT

__________________________ PRODUCTIONS, INC.

Effective as of [DATE]

[Name]

[Address]

RE: [LOANOUT] (“LENDER”) f/s/o [ARTIST] (“ARTIST”) / “[PROJECT]”
(“PROJECT”)

Ladies and Gentlemen:

This letter sets forth the agreement (“Agreement”) between _______
PRODUCTIONS, INC. (“Producer”) and [LOANOUT] (Fed. I.D.
#______________ ) (“Lender”) f/s/o [ARTIST] (S.S. #___________________ )
(“Artist”) regarding the television series project currently entitled “[PROJECT]”
(“Project”).
 

Pilot Executive Producing Services and Fees: If Producer produces a pilot
based on the Project (“Pilot”), Producer shall engage Lender to provide
Artist’s Executive Producer Services (as hereinafter defined) on the Pilot for a
fee of $___________ for a [½-hour] [1 hour] [2 hour] Pilot. In the event a
presentation (“Presentation”) is produced in lieu of a pilot, the parties will
negotiate a reduction of fee in good faith based upon the budget of such
presentation.
Series Services:

Executive Producer Services—First and Second Series Years Lock: If
Producer accepts an irrevocable network order to produce a series based
on the Pilot (“Series”), Producer shall engage Lender to furnish Artist’s
nonwriting Executive Producer Services for all episodes produced during
the first and second Series years.



(b)

(c)

3.
(a)

(i)
(ii)
(iii)

(iv)

[Add bracketed language if applicable.] [Executive Producer Services—
Third Series Year Option: Lender hereby grants to Producer the exclusive,
irrevocable option to engage Lender to furnish Artist’s nonwriting
Executive Producer Services for all episodes produced during the third
Series year. Producer shall exercise its option for the third Series year, if
at all, by written notice (the “Option Notice”) delivered to Lender within
ten (10) business days following Producer’s written acceptance of a
written licensee order therefor. Notwithstanding the foregoing, Lender
shall have the one-time right, exercisable by written notice delivered to
Producer within five (5) business days following Lender’s receipt of the
Option Notice to elect not to render nonwriting Executive Producer
Services in the third Series Year.]
Consultant Services: If Artist has rendered all Executive Producer
Services for the first and second Series years, and Producer has exercised
its option to engage Lender to furnish Artist’s Executive Producer
Services for the third Series year, then Producer shall engage Artist’s
services as a nonexclusive, nonwriting consultant on the Series for the life
of the Series, beginning with the fourth Series year. Notwithstanding the
foregoing, if Producer exercises its option to engage Lender to furnish
Artist’s Executive Producer Services for the third Series year, and Lender
elects not to render such services as provided in paragraph 2.b. above,
then Producer shall engage Artist’s services as a nonexclusive, nonwriting
consultant on the Series for the number of years Artist rendered Executive
Producer Services on the Series. Producer shall have no obligation to
engage Artist’s Consultant Services if Producer exercises its pay-or-play
rights pursuant to paragraph 10 of this Agreement. “Consultant Services”
are those services as are customarily rendered by nonwriting consultants
as reasonably determined by the Series executive producer/showrunner.

Fees:
Executive Producer Services:

First Series Year: $____________ per episode.
Second Series Year: $____________ per episode.
[Add bracketed language if negotiated.] [Third Series Year:
$____________ per episode.]
5% annual increases thereafter.



(b)
4.

5.

6.

7.
(a)

Consultant Services: $____________ per episode, no annual increases.
Executive Producer Services/Exclusivity: Artist’s services as a nonwriting
executive producer (“Executive Producer Services”) in connection with the
Presentation, Pilot and/or Series shall be of an actual and substantial nature
and shall be consistent with the highest standards in the United States
television industry. Artist’s Executive Producer Services shall be exclusive to
Producer in all forms of television (including internet and broadband) and
shall be rendered on a[n] [non]exclusive [in-person] basis during periods of
Pilot and Series preproduction, production and postproduction, as applicable.
Artist’s Executive Producer Services shall include such services as are
customarily rendered by executive producers of programming in the television
industry. Lender and Artist warrant and represent that Artist does not have any
commitments or obligations that might interfere with Artist’s full compliance
with the terms and conditions of this Agreement. Furthermore, Lender and
Artist warrant and represent that Artist shall not accept any commitment or
enter into any agreement that might interfere with Artist’s full compliance
with the terms and conditions hereunder.
Series Production Bonus: If Producer produces the Series [on which Artist
receives sole or shared “created by” credit], Producer shall pay Lender a
Series Production Bonus of $____________. The Series Production Bonus is
based on, and payable following, the actual production and broadcast during
the regular broadcast season of thirteen (13) episodes, excluding the Pilot.
Royalty: If Producer produces the Series [on which Artist receives sole or
shared “created by” credit], Lender shall be entitled to a royalty of
$____________ for each episode produced and broadcast during the regular
broadcast season (excluding the Pilot), payable promptly following broadcast
of each applicable episode. [The royalty shall be payable on an episode-by-
episode basis following completion of principal photography of the applicable
episode.]
Profits:

MAG: For the Pilot and each episode on which Artist has rendered all
material services as set forth in this Agreement, Lender shall be entitled to
an amount equal to 5% of the Modified Adjusted Gross receipts
(“MAG”), if any, derived from the Pilot and/or Series [reduced on a
dollar-for-dollar basis by contingent compensation (whether in net profits,



(b)

(i)

(ii)

(iii)
(iv)

gross receipts or otherwise, however denominated) payable to all third-
party profit participants to a floor of 2.5% MAG].
MAG Definition: Lender’s MAG shall be computed, determined, and paid
pursuant to the standard television definition of MAG of Producer’s
distributor, which is attached hereto as Exhibit “A” and incorporated
herein by reference (the “MAG Definition”). The MAG Definition
includes the following:

Distribution Fees:
Initial Network:
Canadian Network:
U.S. Pay Television:
U.S. Syndication:
International Television:
U.S. Home Video:
International Home Video:
U.S. Theatrical:
International Theatrical:
Worldwide Non-Theatrical:
Merchandising:

  0%
25%
25%
25%
25%
30%
45%
35%
40%
50%
40%

Notwithstanding the foregoing, in the event that Producer enters
into an agreement with a network for the renewal of the Series
following the expiration of the initial network license and such
network renewal provides for the network to pay to Producer,
prospectively, an episodic license fee in excess of the pattern
budget for such series, then Producer shall charge a 25%
distribution fee on the amount by which the license fee exceeds
the pattern budget.
Charge: The Administrative Charge will be a 15% charge on all
allocable costs of the Pilot and Series.
Financing Charge: 1.5% above prime.
Third Parties “Off the Top”: All third-party profit participants (and
deferments and advances against profit participations, if any) shall
be taken “off the top” in determining Lender’s share of MAG in
accordance with subparagraph 7(a) of this MAG Definition.



(v)

(c)

8.
(a)

Remaining Terms: The remaining terms of Lender’s profit
participation shall be computed, determined, and paid pursuant to
the standard television definition of MAG of Producer’s
distributor [, subject only to such changes as may be negotiated
within Producer’s customary parameters] [, within Producer’s
customary parameters, subject to good-faith negotiations] [subject
to good-faith negotiations which shall conclude prior to
commencement of production of a Pilot. If Lender does not
provide comments before that time, the terms herein shall govern].

Vesting: Lender’s MAG will vest, if at all, ⅓ upon rendition and
completion of all required Pilot Executive Producer services (or if no Pilot
is required, then upon rendition and completion of all required
Presentation Executive Producer services); ⅓ upon rendition and
completion of all required Executive Producer Services for the first Series
year; and ⅓ upon rendition and completion of all required Executive
Producer Services for the second Series year.

Distribution Control:
General: Producer shall have complete, exclusive, and unqualified
discretion and control as to the time, manner, and terms of its distribution,
exhibition, and exploitation of each Series episode (including the Pilot
and Presentation), separately or in connection with other programs, in
accordance with such policies, terms, and conditions and through such
parties as Producer in its business judgment may in good faith determine
are consistent with business policy and proper or expedient, and the
decision of Producer in all such matters shall be binding and conclusive
upon Lender and Artist. Notwithstanding the foregoing, Producer shall
accord good-faith (meaningful) consultation with Artist with respect to
the initial domestic off-network sales plan, subject to the reasonable
availability and reasonable response time of Artist. Producer makes no
express or implied warranty or representation as to the manner or extent
of any distribution or exploitation of each Series episode (including the
Pilot and Presentation), nor the amount of money to be derived from the
distribution, exhibition, and exploitation of each Series episode (including
the Pilot and Presentation), nor as to any maximum or minimum amount
of such monies to be expended in connection therewith. Producer does not



(b)

(c)

guarantee the performance by any Subdistributor, licensee, or exhibitor, of
any contract regarding the distribution and exploitation of each Series
episode (including the Pilot and Presentation).
Dealings with Affiliates: Lender and Artist acknowledge that Producer is
part of a diversified, multifaceted, international company, whose affiliates
include, or may in the future include, among others, exhibitors, television
“platforms,” networks, stations and programming services, production and
production consultation, video device distributors, record companies,
internet companies, so called e-commerce companies, publishers (literary
and electronic), and wholesale and retail outlets (individually or
collectively, “Affiliated Company or Companies”). Lender and Artist
further acknowledge that Producer has informed Lender and Artist that
Producer intends to make use of Affiliated Companies in connection with
its distribution and exploitation of the Series episodes (including the Pilot
and Presentation), as, when, and where Producer deems it appropriate to
do so. Lender and Artist expressly waive any right to object to such
distribution and exploitation of any Series episode (including the Pilot and
Presentation) (or aspects thereof) or assert any claim that Producer should
have offered the applicable distribution/exploitation rights to unaffiliated
third parties (in lieu of, or in addition to, offering the same to Affiliated
Companies). In consideration thereof, Producer agrees that Producer’s
transactions with Affiliated Companies will be on monetary terms
comparable to the terms on which the Affiliated Company enters into
similar transactions with unrelated third-party distributors for comparable
programs. Lender and Artist agree that Lender’s and Artist’s sole remedy
against Producer for any alleged failure by Producer to comply with the
terms of this paragraph shall be actual damages, and Lender and Artist
hereby waive any right to seek or obtain preliminary or permanent
equitable relief or punitive relief in connection with any such alleged
failure.
Arbitration: Any dispute arising under the provisions of this Paragraph 5
shall be arbitrated by, and under the rules of, J.A.M.S./Endispute
(“JAMS”) in binding arbitration in Los Angeles, California, and before a
mutually selected arbitrator experienced in the United States television
industry. Although each side shall advance one-half of the fee of the



9.

(a)

(b)

(c)

10.

arbitrator and for JAMS’ services, the prevailing party in such arbitration
shall be entitled to recover all costs of arbitration, including reasonable
outside attorneys’ fees and costs.

Credit: Subject to Artist’s complete performance of the terms and conditions
of this Agreement, for the Pilot and each Series episode for which Artist
actually completes all required services, the following shall apply:

Executive Producer Credit: Producer shall accord Artist credit as
executive producer [on a separate card in the main/opening titles,
substantially similar size, style, and duration as others at the same credit
level].
[Add bracketed language if negotiated.] [Production Company: For the
Pilot and each Series episode for which Artist actually completes all
required Executive Producer Services, Artist shall be entitled to a logo
credit for Artist’s production company; provided, however, that if the
network restricts the number or timing of production company logo
credits, Producer may use only Producer’s production company credit and
that of any Series financing partner, to the exclusion of Artist’s production
company credit and that of any creator or cocreator of the Pilot/Series, if
Producer determines in good faith that due to network restrictions it
requires the time and space to give meaningful airing of its own credit.]
Limitations: Except as otherwise set forth in this Paragraph 9, all aspects
of each credit shall be at Producer’s sole discretion. In addition, all credits
shall be subject to network (or other licensee) and applicable guild
approval. Inadvertent or casual failure to accord credit as provided herein
shall not be deemed to be a breach of this Agreement. Neither Lender nor
Artist shall be entitled to seek injunctive relief for a failure to accord
credit. [Producer agrees, promptly following receipt of written notice
from Artist specifying any such failure, to take such steps as are
reasonably practicable to cure such failure with respect to future copies of
the applicable episode.]

Ownership: Producer shall solely and exclusively own throughout the
universe in perpetuity all rights of every kind and nature, including the
copyright and all rights of copyright, in and to the Project, the Presentation,
the Pilot and/or Series, and the services furnished by Lender and/or Artist
hereunder, all of the results and proceeds thereof, in whatever stage of



11.

12.

13.

completion as may exist from time to time, together with the rights generally
known as the “moral rights of authors” and the exclusive right to distribute
and otherwise market and exploit the Project, Presentation, Pilot, and/or Series
and all components thereof throughout the universe, in perpetuity, and in any
media, whether now or hereafter known or created. Lender and Artist
acknowledge that all results and proceeds of such services are being specially
ordered by Producer for use as a part of an audiovisual work and shall be
considered a “work made for hire” for Producer and, therefore, Producer shall
be the author and copyright owner thereof.
[Add bracketed language if negotiated.] [Non-Network Productions:
Notwithstanding anything contained hereinabove, all payments to Lender set
forth herein are only payable if the Pilot and/or Series are produced for initial
exhibition in network prime time on CBS, ABC, NBC, or FBC. If the Pilot
and/or Series are not produced for initial television exhibition pursuant to the
parameters set forth in the previous sentence, then all of the compensation
hereunder shall be reduced by an amount to be negotiated in good faith by the
parties consistent with decreases in budget and revenue projections.]
Pay-or-Play: All of Artist’s services are to be rendered on a pay-or-play basis
with respect to only the compensation specified in Paragraphs ______ above.
If Producer exercises its pay-or-play rights, any compensation earned by
Lender and Artist in the entertainment industry during the period Producer
could have required Artist to render services hereunder shall reduce
Producer’s obligation to pay episodic compensation.
Remedies: Artist’s services and the rights herein granted to Producer are of a
unique character of such value that the loss of these services could not
adequately be compensated in damages in an action at law, and a breach by
Lender or Artist of this Agreement will cause irreparable injury. Producer,
therefore, shall be entitled to seek equitable relief by way of temporary
restraining order, preliminary or permanent injunction, or otherwise, to
prevent the breach of this Agreement and to secure its enforcement. The sole
right of Lender and Artist as to any alleged breach by Producer shall be the
recovery of money damages, and the rights granted by Lender or Artist under
this Agreement shall not terminate by reason of such alleged breach. Producer
may choose not to use Artist’s services or the results and proceeds thereof by
terminating all of Producer’s obligations under this Agreement except for any



14.

15.

applicable payment required hereunder. Each of Producer’s several rights,
remedies, and options hereunder shall be cumulative, and no one of them is
exclusive of any other. No failure or delay on the part of Producer to exercise
any right, power, or privilege under this Agreement shall operate to waive any
right, power, or privilege.
Warranty and Representation: Lender and Artist each represents and
warrants that: (a) neither is under any obligation or disability, created by law
or otherwise, which would in any manner or to any extent prevent or restrict
Lender and Artist from entering into and freely performing this Agreement;
(b) Lender is a corporation duly organized and existing under the laws of the
state of its incorporation; (c) Lender is a bona fide corporate business entity
established for a valid business purpose within the meaning of the tax taws of
the United States; (d) Artist is under contract of employment with Lender for a
term extending at least until completion of all services required by Producer
under this Agreement; (e) any material to be furnished by Lender and/or Artist
to Producer hereunder shall be wholly original with Lender and/or Artist and
Producer’s use of such material will not violate or infringe upon the rights of
any third party; (f) there are no encumbrances of any kind upon the material;
(g) Lender and/or Artist has the sole right to grant all rights in and to such
material to Producer; (h) Lender shall be solely responsible for the payment of
all monies payable to Artist by reason of Artist’s rendering services in
connection with this Agreement; and (i) each has the full right, power, and
authority to enter into this Agreement, to grant the rights granted by each to
Producer hereunder, and to perform all of the terms hereof.
Indemnification: Each party will indemnify, defend, and hold harmless the
other, the other’s parents, affiliates, divisions, subsidiaries, successors,
transferees, assignees, licensees, and the agents, associates, officers, directors,
and employees of each, from and against any and all damages, costs,
expenses, liabilities, claims, and causes of action in any way arising by reason
of the breach of any warranty or representation hereunder by the indemnifying
party or any other provision in this Agreement, including, without limitation,
reasonable outside attorneys’ fees and costs in the defense and disposition of
such matters. Notwithstanding the foregoing, Producer shall not indemnify,
defend, and hold Lender harmless to the extent such third-party claim or
action arises out of a breach or alleged breach of Lender’s representations,



16.

17.

18.

warranties, or agreements hereunder or out of Lender’s criminal misconduct
or malicious, willful, tortuous, or deceitful acts. Producer shall have the right
to control any such claim or litigation with counsel of its choice. Lender shall
have the right as well as the obligation to consult and cooperate with Producer
in connection with any such claim and, upon Producer’s request, to furnish
Producer any and all evidence, materials, or other information relevant
thereto. Lender understands and agrees that all aspects of the defense of any
such claim, whether as part of any litigation, negotiations, or otherwise
(including any decision regarding any settlement), shall be controlled by
Producer and such control shall in no way abrogate or diminish Lender’s
obligations under this paragraph 15. In addition, Producer shall have the right
to settle and dispose of any such claim as it so determines.
Default; Incapacity; Force Majeure: In the event of Lender’s or Artist’s
default or event of force majeure (any interference with or suspension or
postponement of production by reason of any cause or occurrence beyond the
control of Producer, including labor disputes, strikes, any acts of God, war,
riot, governmental action, regulations or decrees, casualties, accidents, illness
or incapacity of the director or a principal member of the cast of the Series, or
similar or dissimilar causes which prevent rendition of services), Producer
may, at its election, terminate this Agreement by notice to Lender without
payment after termination, except for payments accrued and not yet paid, or
suspend services without payment during any such suspension, in which case
Producer may postpone all dates in connection with this Agreement for a
period equal to all or part of the suspension period by notice to Lender and/or
Artist on or before the last to occur of: (i) termination of the suspension; or (ii)
five (5) business days after the end of the default, incapacity, or force majeure.
Insurance: Lender and Artist shall be covered by Producer’s errors and
omissions and general liability insurance policies for the Pilot and/or Series
during customary periods of production and distribution, subject to the
limitations, restrictions, and terms of, and endorsements to, such policies.
Form 1-9: As an express condition to Producer’s performances under this
Agreement, Artist must submit a form 1-9 (Employment Eligibility
Verification Form) and original documents satisfactory to prove Artist’s
employment eligibility.



19. FCC Compliance: In compliance with the Federal Communications Act,
Lender and Artist warrant and represent that neither Lender nor Artist will
accept any consideration from anyone other than Producer for inclusion of any
matter in the Pilot and/or Series.
 
The remaining terms of this Agreement are Producer’s standard terms and
conditions, subject only to such changes as may be negotiated within
Producer’s customary parameters. If Lender does not provide comments
before that time, the standard terms and conditions shall govern.
 
This letter is the complete agreement between the parties unless and until a
more detailed formal contract is executed.

Sincerely,

____________________ PRODUCTIONS, INC.

By: ____________________________________
An Authorized Signatory

AGREED AND ACCEPTED: 
[LOANOUT]

(“Lender”)

By: ___________________________________________

Its: ___________________________________________

Federal I.D. ____________________________________

I have read the terms of the foregoing Agreement and fully understand its terms
and agree as an express inducement to the parties entering into the Agreement to
render all services, grant all rights necessary, and observe all requirements of
Lender under the Agreement. If I fail to do so, Producer shall have the same rights
against us personally as if I had entered into the Agreement directly with Producer.

_________________________________________ 
[ARTIST]  (“Artist”)



TAX ID. #_________________________________________



I.
A.

FORM OF REALITY SERIES  
PARTICIPANT AGREEMENT

I (“I,” “me”) and [Producer], Inc. (“Producer”) entered into the (1) Program
Appearance Authorization and Release; (2) Request and Authorization for
Disclosure and Redisclosure of Medical Information; (3) the Psychological
Evaluation Release Form; (4) the Confidentiality Agreement; (5) Videotape/Stills
License; and I have completed the short-form Reality Show Application and the
long-form Participant Questionnaire; all relating to the television series currently
entitled The Reality Show and any version thereof (the “Series”). In consideration
of and as an inducement to Producer entering into this Agreement and further
considering me to become a participant, as applicable, in the Series (a
“Participant”), I am making representations, warranties, disclosures, covenants,
and agreements described below. If any disclosure, representation, or warranty is
false or misleading or if I breach any covenant or agreement made in this
Agreement or any other form, agreement, application, questionnaire, or release in
connection with the Series, Producer may remove me from the Series; and
Producer may make any explanation or announcement, on-air or otherwise, that
Producer or the network broadcasting the Series (the “Network”) may choose. I
deem it to be in my best interest to enter into this Agreement, and I am signing this
Agreement voluntarily, knowingly, and of my own free will.

I UNDERSTAND THIS IS AN IMPORTANT LEGAL DOCUMENT RELATING
TO MY PARTICIPATION IN THE SERIES, AND BY SIGNING THIS
DOCUMENT I AM WAIVING CERTAIN LEGAL RIGHTS.

Accordingly, Producer and I agree as follows:

 
DISCLOSURE AND ACKNOWLEDGEMENTS:

If I am selected by Producer to be a Participant in the Series, I agree to
take part as a Participant in connection with the production of the Series
as and to the extent required by the Producer on such dates and at such
locations as Producer shall designate in its sole discretion. I understand
that interviews, meetings, psychological and/or medical evaluations,



B.

C.

D.

examinations, and the like are or may be scheduled to take place in Seattle
and possibly other locations throughout the United States (the “Location”)
for casting purposes and/or during or after the production of the Series. I
agree to participate in said evaluations and/or examinations and further
understand and agree that any and all medical and/or psychological
examiners may share with Producer the results of said examinations. I
also agree that in connection with evaluating my participation in the
Series, Producer may or may not conduct a background check on me. I
also agree to attend any meetings or interviews required by Producer in
connection with my preparation for or participation in the Series. I further
agree to be available and to participate when and where Producer may
require in connection with publicity, interviews, and similar matters (e.g.,
to appear on news shows, talk shows, and other programs, and to make
other appearances as required by Producer) in connection with the Series
as when and where designated by Producer in its sole discretion.
Knowledge of Series Nature and Content and Agreement to Comply
with All Rules, Directions, and Instructions: I am familiar with the
nature and concept of the Series. I understand that the Series is a
unscripted television show, is not a game show, and will be produced for
entertainment purposes.
Alternate Participation: I acknowledge that I may be chosen as an
alternate (as opposed to a Participant) by Producer in its sole discretion. If
I am chosen as an alternate, I shall remain available to participate in the
Series as a Participant if and when chosen by Producer to replace a
Participant. I acknowledge and agree that Producer may, at any time and
in its sole discretion, add, remove, or replace Participants.
Knowledge of Nature of Activities and Attendant Risk of Injury: I
understand that the Series may involve strenuous physical activity,
including, without limitation, hiking, wading, swimming, diving,
parasailing, water skiing, other water sports or activities, skydiving, snow
skiing, ice skating, rollerblading, and other physical activities yet to be
determined. I also understand that the Series may involve me being a
passenger in watercrafts, land vehicles, and small planes. I represent that I
am familiar with the varied risks and dangers attendant to each of the
activities and means of transportation and the risks and dangers described
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in this Agreement. I acknowledge that my participation in the Series
carries with it the potential for death, serious physical injury, mental or
physical illness, and property loss. I acknowledge that Producer has
advised me to consult, and that I have consulted, with my own physician
regarding the advisability from a physical and emotional health
perspective of my potential participation in the Series and that any injuries
allegedly caused thereby are hereby specifically included within the
matters released under paragraph V below and indemnified against under
paragraph V below. I further acknowledge Producer will not provide me
with any medical or psychological treatment (unless otherwise noted
herein) or pay for any medical or other treatment expenses should I
become sick or injured and I must look to my own insurance to cover the
cost of any medical or other treatment expenses I incur. I represent I know
of no reason why I should not participate in the Series.
Knowledge of Potential Embarrassment and Surprises: I acknowledge
that interviews on or in connection with the Series may involve other
Participants and/or my statements about other Participants, personal
relationships, and, perhaps, the opinions and statements of my family
and/or friends and other people connected with the series, and that some
of these statements and/or statements by the host of the Series, Producer
or Producer’s employees or agents, or others may be considered
surprising, humiliating, embarrassing, derogatory, defamatory, or
otherwise offensive or injurious to me, the viewing audience, Producer or
Producer’s employees or agents, and/or other third parties. I also have
been informed and I fully understand that any “dating” advice from
“dating experts’’ or advice from stylists as to makeup techniques,
hairstyles, dress, or the like given to me on or in connection with the
Series is for entertainment only. I am free to reject any such advice in
whole, or in part, and should I follow all or any part of such advice, I shall
do so entirely at my own risk. Any actual or alleged consequences of my
following such advice shall be included within the matters released under
paragraph V and indemnified under paragraph V below. I further
understand and acknowledge that I may experience one or more surprises
(e.g., a secret or other unknown fact may be revealed to me) in connection
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with my appearance on the Series, and such surprise shall be included
within the matters released under paragraph V below.
Isolation of Participants from Family and Friends: I understand that if
I am selected to participate in the Series I will be separated from my
family, my friends, and my regular environment for several consecutive
weeks. These conditions may expose me to severe mental stress. I
voluntarily and fully accept and assume these risks and understand and
acknowledge that the waivers, releases, and indemnities in this Agreement
expressly apply to these risks.
Supplies, Services, and Travel Furnished by Producer to Participants:
I acknowledge that neither Producer nor any contractor or employee
providing equipment or services in connection with the Series has made
any warranties whatsoever with respect to equipment or services which
they furnish in connection with the Series or which the Participants may
otherwise use, and that there are no warranties of any kind from anyone
regarding the fitness or suitability of any equipment or services for use for
any purpose in connection with the Series. I hereby waive any right I
might otherwise have to warnings or instructions regarding any aspect of
the Series or the equipment or services utilized in connection therewith. I
further understand and agree that I am solely responsible for obtaining
and paying for any life, travel, accident, property, or other insurance I may
desire in connection with any travel and/or any other activities I undertake
on or in connection with the Program, and Producer is not responsible for
providing such insurance. In the event I am not transported back to my
origination point immediately after taping of the Series, I understand and
agree that all activities which I undertake after such taping are at my sole
discretion, expense (except to the extent Producer has arranged and paid
for my return travel or extended hotel lodging), risk, and responsibility.

GRANT OF RIGHTS; OWNERSHIP OF MATERIALS AND SERIES:
All rights which I have granted hereunder are referred to hereafter collectively
as the “Granted Rights.” It is understood and agreed that the Granted Rights
may be used in any manner and by any means, whether now known or
unknown, throughout the universe and either factually or with such portrayal,
impersonation, simulation, imitation, or other modification, in whole or in
part, as Producer, its licensees, successors, and assigns determine in their sole
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unfettered discretion. Producer may freely assign any or all of the Granted
Rights. Notwithstanding the foregoing, I agree and acknowledge that neither
Producer nor the Network shall have the obligation to exercise any of the
Granted Rights (the exercise of such rights to be in Producer’s and Network’s
sole and absolute discretion). For good and valuable consideration, the receipt
and sufficiency of which are hereby acknowledged, with full knowledge,
I hereby grant to Producer the following exclusive, perpetual, and irrevocable
rights (i.e., “The Granted Rights”):

Name, Likeness, Etc., Promotional Activities: The unconditional right
throughout the world in perpetuity to use, simulate, or portray (and to
authorize others to do so) or to refrain from using, simulating, or
portraying my name, likeness (whether photographic or otherwise), voice,
personality, personal identification or personal experiences (including,
without limitation, whether I am clothed, partially clothed, or naked,
whether I am aware or unaware or such photographing, videotaping,
filming, or recording, and by requiring me to wear a microphone at all
times), life story, biographical data, incidents, situations, and events which
heretofore occurred or hereafter occur, including without limitation the
right to use, or to authorize others to use, any of the foregoing in or in
connection with the Series (or any episode or portion thereof) and the
distribution, exhibition, advertising, promoting, or publicizing of the
Series or any Series episode by Producer, the Network, its operations,
activities, or programming services and with any merchandise, tie-in,
product, or service of any kind where such use is made in conjunction
with a reference to the series by producer, the Network, or any of its
programming services, but not so as to constitute a direct endorsement of
any other product or service. I understand that, in and in connection with
the Series, I may reveal and/or relate, and other parties (including, without
limitation, other Participants, Producer, and the host of the Series) may
reveal and/or relate, information about me of a personal, private, intimate,
surprising, defamatory, disparaging, embarrassing, or unfavorable nature,
that may be factual and/or fictional. I further understand that my
appearance, depiction, and/or portrayal in the Series, and my actions and
the actions of others displayed in the Series, may be disparaging,
defamatory, embarrassing, or of an otherwise unfavorable nature and may
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expose me to public ridicule, humiliation, or condemnation. I
acknowledge and agree that Producer shall have the right (a) to include
any such information and any such appearance, depiction, portrayal,
actions, and statements in the Series as edited by Producer in its sole
discretion, and (b) to broadcast and otherwise exploit the series containing
any such information and any such appearance, depiction, portrayal, or
actions. The waivers, release, and indemnities in this Agreement expressly
apply to any such inclusion and exploitation. I hereby consent to
Producer’s filming, taping, and/or recording of me for use in and in
connection with the Series and agree to cooperate fully with Producer in
such activities and acknowledge and agree that Producer will be the sole
and exclusive owner of all rights and material filmed, taped, and/or
recorded pursuant to this Agreement.
Participant Personal Photographs, Film, and Video: I understand and
agree that during Series production I shall, under no circumstances, shoot
or take any photographs, film, or video without obtaining Producer’s prior
written approval. If I have previously developed said film or video, I shall
provide Producer with all of such exposed film (negatives and prints) or
video for Producer’s and the Network’s use in the Series as a Granted
Right, the advertising and promotion of the Series, and any and all
ancillary uses of the Series (e.g., books, calendars, videos, CD-ROM).
Producer and the Network shall be entitled to retain possession of the film
or video. I understand and agree that no additional compensation,
payments, residuals, reuse fees, or otherwise shall be made to me with
respect to Producer’s or the Network’s use of such photographs, film, or
video and I shall not haven the right to exhibit, distribute, or exploit such
photographs, film, or video.
Ownership of Rights: Without limiting any of the rights I have granted
herein, I acknowledge and agree that all of the results and proceeds of my
granting of rights hereunder (collectively, the “Materials”) including,
without limitation, all artistic, literary, dramatic, musical, photographic
(still or moving, taken during the Series preparation, preproduction, or
production period), and other materials which I may create or furnish
hereunder, are being specially commissioned by Producer as contribution
to an audiovisual work, and, accordingly, the copyright and all other
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proprietary rights, title, and interest in such Materials shall be owned by
Producer as the author of such Materials, which shall be considered
“works-made-for-hire,” pursuant to the United States Copyright Act. If
any of such Materials are not deemed “works-made-for-hire,” I hereby
assign to Producer the entire copyright and all other rights in and to such
Materials (and where any such Materials are not in existence at the date
hereof, by way of present assignment of future copyright), throughout the
universe for the full period of copyright and all renewals and extensions
thereof, and thereafter, for the maximum period permitted by law. Without
limiting the foregoing, Producer shall have the exclusive right to copy,
reproduce, change, add to, delete from, translate, distribute, transmit,
exhibit, advertise, use, and otherwise exploit the Materials or any part
thereof, to make or authorize any ancillary use thereof (including, without
limitation, the distribution or licensing of the materials for syndication,
commercial and noncommercial publishing, print publication, home
video, sound recordings, Internet/online, and merchandising) and to
advertise and promote the foregoing, in perpetuity throughout the universe
by any and all means and in any and all media whether now known or
hereafter invented or devised (including, without limitation, television,
theatrical, nontheatrical, cassettes, disc and other home-video devices, and
the Internet and other online or computer-assisted media and print media)
and to authorize others to do any of the foregoing. Producer shall have the
right to make any use it desires of any Materials (including, without
limitation, the Series and my performance in the Series or the materials),
without the payment of any compensation, except as otherwise stated
herein. All materials which I use in connection with the Series shall be
subject to Producer’s prior approval. I hereby waive unconditionally and
irrevocably the benefit of any provision of law known as “Moral Rights”
or similar laws now or hereafter prevailing in any part of the world which
might otherwise apply to the materials, and I will not assert any Moral
Rights against Producer or the Network. I agree that any telecast or other
exploitation of the Materials or any rights therein, whether as part of the
Series or otherwise, will not entitle me to receive any compensation.
Public Domain Material: Nothing in this Agreement shall ever be
construed to restrict, diminish, or impair the rights of either Producer or
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the Participants to utilize freely any work or media, story, idea, plot,
theme, sequencer scene, episode, incident, name, characterization, or
dialogue which may be in the public domain, from whatever source.

CONSIDERATION/PUBLICITY/EXCLUSIVITY:
Consideration: If I am selected to be a Participant on the Series and
provided that I am not in breach of this Agreement and that Producer has
not discontinued or suspended my participation in the Series, Producer
shall, as consideration for my participation and all rights I have granted
hereunder to Producer in connection herewith, furnish me throughout the
series production period with joint living quarters with other Participants
at a location(s) selected by Producer, meals, transportation, and other
good and valuable consideration, the receipt of which I hereby
acknowledge. I acknowledge and agree that the applicable consideration
expressly set forth in this paragraph A shall be in full consideration of my
grant of rights and participation in the filming and/or videotaping of the
Series. Producer shall have no obligation to utilize my participation in the
Series. Further, Producer shall have no obligation to produce or exhibit
the Series or to use or otherwise exploit the results and proceeds of my
participation in the Series. I agree that my appearance as a Participant in
the Series does not constitute a performance within the parameters of a
performing-arts union or guild, and under no circumstances will any
compensation (other than that specifically referenced above), such as
payment, residual, royalty, reuse, or similar payments, be payable to me or
on my behalf regardless of the manner and the extent to which Producer
or the Network elects to exploit the Series or the results and proceeds of
my services hereunder.
Publicity and Promotion: From the date of this Agreement and
continuing for twelve (12) months following the date of network
broadcast of the final episode of the series, if and when requested by
Producer, I agree to be available, subject to existing professional
commitments, for publicity interviews, publicity photograph sittings, still
photographs, on-the-air interviews, and other publicity activities. During
this time, I agree Producer may film, tape, or audio/video record my
likeness and broadcast or otherwise distribute such recordings worldwide
in perpetuity.
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Special Episodes: Producer and/or the Network shall have an exclusive
and irrevocable right to film and/or videotape reunion and/or special
episodes (collectively the “Special Episodes”) in which I hereby agree to
participate for no additional compensation. Any such Special episodes
will be produced within twelve (12) months from the premiere of the first
episode of the Series. If Producer and/or the Network elect(s) to film/tape
the Special Episodes, then Producer and/or the Network shall notify me of
such decision at least fifteen (15) days prior to the commencement date of
principal photography or taping of the Special Episodes. I agree to
participate in the production of the Special Episodes for a period of
approximately three (3) days, subject to my then existing professional
commitments (the “Special Production Period”), at a location which
Producer and/or the Network will designate at a later date. I hereby grant
to Producer and/or the Network all rights in the Reunion Episode(s) as if
the same had been included as a regular Series episode, and all other
applicable paragraphs of this Agreement shall apply thereto. Producer
and/or the Network agree(s) that if Producer elects to require my
participation in the Special Episodes (though it is not obligated to do so),
it shall provide transportation for me to and from the location of any
Special Episodes, as well as meals and lodging at the location.
Cooperation and Access: I hereby agree to grant Producer access to any
place, to the extent within my control, and to cooperate fully with
Producer in obtaining access to other places involved with me or my
services in the Series. I further agree to refrain from seeking refuge in
places where the Series cameras are not allowed access. If required, I
further agree to cooperate fully with Producer in obtaining access to, and
executed releases from, other persons, including my parents, siblings, and
friends. I shall provide such executed releases to Producer within three (3)
days after Producer tapes, shoots, or records any such material that may
require such a release.
Exclusivity: I agree that for a period commencing on the date of this
Agreement and six (6) months after the date of the initial broadcast of the
Series finale (hereinafter the “Initial Exclusivity Period”), I shall not
appear on or authorize production of or Participate in any way with any
other television programming, the development or any other television
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programming (including but not limited to negotiation with third parties
regarding the development of any type of programming), radio
programming, print media, online services, or any other media outlet now
known or hereafter devised (including, but not limited to the internet
[including chat rooms, message boards, etc.]), or any commercials or
advertisements without Producer’s and the Network’s prior written
consent.

ACKNOWLEDGMENT AND ASSUMPTION OF RISK:
Knowledge, Awareness, and Assumption of Risks of Personal Injury
and Property Loss: I am aware that the Series, Dates, and/or other
activities may include, but not be limited to, hiking, camping, wading,
diving, swimming, climbing, skydiving, snow skiing, ice skating, para-
sailing, water skiing, rollerblading, and riding in water crafts, land
vehicles, and small planes, all of which are hazardous activities. I am
voluntarily participating in the Series, Dates, and related activities with
full knowledge, appreciation, and understanding of the dangers and
personal risks involved. I hereby agree to accept any and all risks
attributable to my participation in the Series, including but not limited to
illness, serious personal injury, death, and/or property loss.
Rights to Withdraw: I acknowledge that I always have the option to
discontinue my participation in the Series and to withdraw as a participant
from the Series at any time (whether because of Producer’s disclosures to
me or for any other reason), subject to the reasonable time and logistic
restraints necessary to assist me if I withdraw while on location. I also
acknowledge that Producer may provide additional disclosures to me
regarding the various risks to which I might be subjected in connection
with my participation in the Series and that Producer may ask me to sign
additional releases and waivers relating to those risks. I understand that if
I refuse to sign any such releases and waivers which Producer requires or
if I elect to withdraw from the Series, then I can no longer participate in
the series and I forfeit any honorarium, if any, to which I would be
entitled. I understand and agree that no such discontinuation or
withdrawal will affect any of the rights I have assigned to Producer or any
of my covenants, agreements, waivers, releases, or indemnities in this
agreement. I acknowledge that I may be held fully responsible for all
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costs and damages incurred by producer which result from my voluntary
withdrawal from the series, and/or a breach of any representation or
statement made by me in this agreement and/or in any of the applications
or other agreements executed by me (as set forth above) and/or after my
selection as a participant, during any series preinterview or interview of
me. Such costs may include all costs of production. I understand and
agree that no such discontinuation or withdrawal will affect any of the
rights I have assigned to Producer or any of my covenants, agreements,
waivers, releases, or Indemnities in this Agreement.
No Representations or Warranties from Producer: I acknowledge that
Producer has made no representations or warranties of any kind
whatsoever to me regarding other participants, including but not limited to
the mental or physical health of such participants or their career, financial
history, education, or medical/emotional or personal history. I understand
and acknowledge that Producer may or may not screen, or conduct
background checks of or investigations of, the other participant(s) I select
to go on the Dates or any other person who appears, or may appear, on the
Series (including an investigation of any person’s medical, professional,
or criminal history) and has no duty to conduct such investigation. In the
event Producer chooses, in its sole discretion, to conduct background
checks on other participants, Producer has no obligation to share the
results of such background checks with me. I further understand and
acknowledge that Producer cannot control, and is not responsible for, the
events which transpire, or allegedly transpire, on any Dates or during any
other interaction between me and other participants or any other person on
the Series. I agree to maintain my behavior on the Date(s) and any other
interactions with any person on the Series in accordance with all
applicable laws and generally accepted social practices. I understand there
are risks in any such interaction, including but not limited to the
possibility of nonconsensual physical contact; AIDS, HIV, and other
communicable and sexually transmitted diseases; or pregnancy. I
expressly agree and affirm to producer that I will conduct myself with the
care, good judgment, and discretion that I would ordinarily exercise in
similar situations. In addition, I acknowledge that I, at my sole election,
may decide to participate in an activity that involves a risk of injury,
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embarrassment, danger, or death. I assume all risk associated with such
activity and understand that Producer undertakes no responsibility or
liability of any kind or nature for any adverse effects or problems of
whatever kind or nature, which I may experience as a result of undergoing
such activity. I agree that any injuries, damage, or harm allegedly suffered
by me in connection with any Date(s); any other interaction between
myself and other participants or any other person on or connected with the
Series; or any other activity in connection with the Series are hereby
specifically included within the matters released under paragraph V below
and indemnified against under paragraph V below. I hereby waive any
right, claim, or dispute I might otherwise have with respect to Producer’s
decision not to conduct any background investigation(s) or, in the event
Producer chooses to conduct background checks, for any negligently or
improperly conducted background checks or Producer’s failure to share
the results of such background checks with me, and I agree that any
injuries, damages, or harm allegedly suffered by me in connection
therewith are hereby specifically included within the matters released in
paragraph V below and indemnified against under paragraph V below.
Knowledge of and Assumption of Other Risks: I acknowledge that the
foregoing is not an exhaustive list of the risks, hazards, and dangers I will
be exposed to as a result of the Series activities. I voluntarily and freely
accept and assume these and all other risks, hazards, and dangers I may
encounter or be exposed to and understand and acknowledge that the
waivers, releases, and indemnities in this Agreement expressly apply to
these risks, hazards, and dangers.

RELEASES, WAIVERS, AND INDEMNIFICATIONS:
Definition of “Releasing Parties”: As used in this Agreement, the term
“releasing parties” means and refers to each of me, my heirs, next of kin,
spouse, guardians, legal representatives, executors, administrators,
successors, and assigns.
Definitions of “Released Parties”: As used in this Agreement, the term
“released parties” means and refers to each of Producer, the Network and
their respective parents, subsidiary entities, affiliates, successors, licensees
and assigns, and their respective directors, officers, employees, agents,
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contractors, partners, shareholders, attorneys, representatives, and
members.
Waiver of All Claims and Suits; Released Claims: I and the other
releasing parties hereby irrevocably agree that I and the other releasing
parties will not sue or claim against any of the other participants in the
series or the released parties for any injury, illness, damage, loss, or harm
to me or my property, or my death, howsoever caused, resulting or arising
out of or in connection with any defect in and/or failure of equipment,
warnings or instructions, or my preparation for, participation and
appearance in, or elimination from the series or activities associated with
the Series. In addition, I and the other releasing parties hereby
unconditionally and irrevocably release and forever discharge each of the
other participants in the Series and the released parties from and against
any and all claims, liens, agreements, contracts, actions, suits, costs,
attorneys’ fees, damages, judgments, orders, and liabilities of whatever
kind or nature in law, equity or otherwise, whether now known or
unknown, suspected or unsuspected, and whether or not concealed or
hidden arising out of or in connection with my preparation for,
participation and appearance in, withdrawal from, or elimination from the
Series, the Dates or other activities associated with the Series, or the
production and exploitation of the Series, including, without limitation,
claims for any injury, illness, damage, loss, or harm to me or my property,
or my death (collectively, the “released claims”). The released claims
shall include, but not be limited to, those based on negligence or gross
negligence of any of the released parties, the Series production staff or
any of the other participants in the Series, products liability, breach of
contract, breach of any statutory or other duty of care owed under
applicable laws, libel, slander, defamation, invasion of privacy, publicity
or personality rights, negligent or intentional infliction of emotional
distress, and infringement of copyright.
Indemnification: I and the other releasing parties irrevocably agree to
defend, indemnify, and hold Producer; the Network; their parent,
subsidiary, and related companies; and their officers, directors,
employees, agents, attorneys, licensees, successors, and assigns (each, the
“Indemnitee”) from and against any claim, loss, penalty, liability, cost,
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and expense, including without limitation reasonable legal fees, arising
out of (1) any actual or threatened breach of any agreement, warranty,
representation, or undertaking made by me in this Agreement and (2) my
preparation for, participation and appearance in, or elimination from the
Series or the activities associated with the Series.
Assumption of Risk of Unknown or Undiscovered Facts, Claims, or
Defects and Release of Released Parties: I and the other Releasing
Parties acknowledge that there is a possibility that after my execution of
this Agreement, I or they will discover facts or incur or suffer claims
which were unknown or unsuspected at the time this Agreement was
executed and which, if known by me or them at that time, may have
materially affected my or their decision to execute this Agreement. I and
the other Releasing Parties acknowledge and agree that by reason of this
Agreement, and the release contained in the preceding paragraphs, I and
the other Releasing Parties are assuming any risk of such unknown facts
and such unknown and unsuspected claims. I and the other Releasing
Parties have been advised of the existence of Section 1542 of the
California Civil Code which provides:

 
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS
FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF
KNOWN BY HIM MUST HAVE MATERIALLY AFFECTED HIS
SETTLEMENT WITH THE DEBTOR.

 
Notwithstanding such provisions, this release shall constitute a full release
in accordance with its terms. I and the other Releasing Parties knowingly
and voluntarily waive the provisions of Section 1542, as well as any other
statute, law, or rule of similar effect, and acknowledge and agree that this
waiver is an essential and material term of this release and this
Agreement, and without such waiver Producer would not have accepted
this Agreement or my participation in the Series. I and the other Releasing
Parties hereby represent that I and they have been advised by our legal
counsel about, understand, and acknowledge the significance and
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consequence of this release and of this specific waiver of Section 1542
and other such laws.

MISCELLANEOUS:
Producer’s Right to Suspend or Terminate This Agreement: Producer
shall have the unconditional right to terminate this Agreement, in
Producer’s sole and absolute discretion, with or without cause. Without in
any way limiting the foregoing, Producer may elect to terminate my
participation in or connection with the Series if any of the following
occur: (i) if the Series is canceled or the Series format is materially
altered; (ii) in the event of an occurrence of an event of force majeure (as
defined below) which lasts for more than fourteen (14) days; (iii) in the
event of my incapacity (including physical or mental disability, default;
(iv) in the event of my conviction of a misdemeanor or felony; or (v) any
other conduct of mine which, in Producer’s reasonable judgment, would
adversely affect my ability to represent Producer and the Network
properly or to participate hereunder. Producer shall have the right, in its
sole discretion and for any reason, upon notice to me, immediately to
suspend and/or discontinue my participation hereunder and shall, during
such period of suspension or upon termination, be released from any
further obligations to me whatsoever. Producer may terminate any period
of suspension at any time in Producer’s sole discretion, and I shall
thereupon resume my participation hereunder. As used herein, an “event
of force majeure” shall mean any act of God, inevitable accident,
terrorism, fire, lockout, strike or other labor dispute, riot or civil
commotion, act of public enemy, law, enactment, regulation, rule, order or
act of government or governmental instrumentality (either Federal, state,
or local, foreign or other), failure of technical facilities; or other cause of
similar or different nature beyond Producer’s control which materially
interferes with, prevents, or impedes production of the Series or
Producer’s or the Network’s operations. Any potentially illegal behavior
or activity including, but not limited to, drug use, violence, threats,
harassment, intimidation, or assault, during and after the period that this
Agreement is in effect, will result in immediate termination of my
participation. I agree that I shall immediately leave the premises where the
Series is being filmed after receiving said verbal notice of termination, or
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(a)
(b)

(c)

(d)

(e)

D.

as otherwise instructed by Producer’s personnel, and Producer shall have
no further obligation to me.
Restrictions on Use of Trademark: I shall not at any time use any of
Producer’s names, logo, trade names, or trademarks (including, but not
limited to, the title of the Series and/or the trademarks of Warner Bros.,
Telepictures Productions, any broadcaster, or of any of Producer’s related
companies) in connection with any kind of advertising, promotion,
publicity, merchandise, tie-in, product, or service, other than as provided
in this Agreement.
Representations, Warranties, and Indemnities: I hereby represent and
warrant as follows:

Eligibility
I am over 25 years old.
I am a legal resident of and am residing in the United States and
have a valid passport.
I have full right, power, and authority to enter into and fully
perform this Agreement.
I will abide by all Participant rules of conduct, all U.S. laws, and
all applicable local laws.
I represent and warrant that I am not presently a candidate for
any type of political office (“Candidate”) and will not become a
candidate from the time this Agreement is executed until one (1)
year after the initial broadcast of the last episode of the Series in
which I appear.

Confidentiality/Disclosure: Any and all information disclosed to or
obtained by me concerning or relating to the Series, the Participants, the
events contained in the Series, the outcome of the Series or any Series
episode, Producer, the Network, and the terms and conditions of this
Agreement shall be strictly confidential. I agree that I shall NOT disclose
or cause to be disclosed to any third party any information to which I have
had or will have access or learn concerning the Series, the other
Participants, their friends or families, the Producer, the Network, the
Network’s programming or other services, or the terms and conditions of
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this Agreement, except as required to fulfill my obligations hereunder, as
expressly authorized by Producer in writing, or as required by law. I also
agree that I shall not disclose or cause to be disclosed any such
information to any Participant, individual, or entity including, without
limitation, any members of the press. I acknowledge that any direct or
indirect disclosure of such information will constitute a material breach of
this Agreement and will cause Producer and the Network substantial and
irreparable injury and will cause substantial damages in excess of Five
Million Dollars ($5,000,000), entitling Producer (and/or the Network, as a
third-party beneficiary of this provision) to, among other things: (1)
injunctive or other equitable relief, without posting any bond, to prevent
and/or cure any breach or threatened breach of this paragraph by me; and
(2) recovery of the Producer’s and/or the Network’s damages and
attorneys’ fees and court costs incurred to enforce this paragraph. I also
agree not to make any personal appearance for anyone other than
Producer and/or Network or make any statement to any media person or
service with respect to the Series without Producer’s and Network’s prior
written approval as set forth in this Agreement. In addition to this
paragraph D, Producer and I have agreed to enter into a separate
Confidentiality Agreement. In the event the provisions of this Agreement
and the confidentiality Agreement differ, the terms of the Confidentiality
Agreement shall control.
Remedies: I acknowledge and agree that the rights I have granted
hereunder and my participation related thereto are unique, unusual,
special, and extraordinary, the loss of which would not be adequately
compensable in damages in an action at law. I further agree that, in
addition to any rights or remedies which Producer may have under this
Agreement or otherwise, Producer therefore would be entitled to all
available equitable remedies in case of my breach or threatened breach of
this Agreement. Any remedies, rights, undertakings, and obligations
contained in this Agreement shall be cumulative. No remedies, rights,
undertakings, or obligations shall be in limitation of any other remedy,
rights, undertaking, or obligation of either party. No breach of this
Agreement shall entitle me to terminate or rescind the rights granted to
Producer or the Network herein. I hereby waive the right, in the event of



F.

G.

H.

any such breach by Producer or the Network, to equitable relief or to
enjoin, restrain, or interfere with the exercise of any of the Granted
Rights, it being my understanding that my sole remedy shall be the right
to recover monetary damages with respect to any such breach.
Liquidated Damages: I agree that any breach or violation by me of any
of the terms or provisions of this Agreement shall result in substantial
damages and injury to Producer and/or the Network, the precise amount
of which would be extremely difficult or impracticable to determine.
Accordingly, Producer and I have made a reasonable endeavor to estimate
a fair compensation for potential losses and damages to Producer and/or
the Network which would result from any breach by me of any material
term of this Agreement, and, therefore, I further agree that, in addition to
the remedies set forth hereinabove, I will also be obligated to pay, and I
agree to pay to Producer and/or the Network, the sum of One Million
Dollars ($1,000,000) as a reasonable and fair amount of liquidated
damages to compensate Producer and/or the Network for any loss or
damage resulting from each breach by me of the terms hereof. I further
agree that such sum bears a reasonable and proximate relationship to the
actual damages that Producer and/or the Network will or may suffer from
each breach by me.
Assignment: I acknowledge that I shall have no right to assign this
Agreement or delegate any of my responsibilities hereunder to any third
party. Producer shall have the right to assign this Agreement freely.
Relationship of Parties: I acknowledge and agree that my relationship to
Producer is limited solely to that of a grantor of rights and not as an
employee of Producer or of an independent contractor, I acknowledge and
agree that I will be responsible for payment of all taxes and insurance
applicable under existing law on all amounts paid to me hereunder (if
any), including but not limited to, Social Security taxes and Federal, State,
and Local income taxes. I hereby agree to complete, execute, and deliver,
in person, to Producer all required forms necessary for identity and
eligibility under the 1986 Immigration Reform and Control Act. I warrant
and represent that I will make all necessary payments due governmental
agencies to comply with the foregoing.



I.

  1.

  2.

Applicable Law: This Agreement, and any exhibits and attachments
hereto, together with the Participant Personal Release, Participant Medical
and Psychological Examination Release, the Participant Confidentiality
Agreement, the Videotape Release, and the long-form Participant
Questionnaire, contain the entire understanding between the parties and
supersede all prior negotiations, understandings, and agreements (whether
written or oral) of the parties hereto relating to the subject matter herein.
This Agreement cannot be changed or terminated except by a written
instrument signed by the parties hereto. This Agreement and all matters or
issues collateral thereto shall be governed by the laws of the State of
California applicable to contracts executed and performed entirely therein
(regardless of the actual place(s) of performance). Any and all
controversies, claims, or disputes arising out of or related to this
Agreement or the interpretation, performance, or breach thereof,
including, but not limited to, alleged violations of state or federal statutory
or common-law rights or duties, and the determination of the scope or
applicability of this Agreement to arbitrate (“Dispute”), except as
otherwise set forth in this agreement, shall be resolved according to the
procedures set forth below, which shall constitute the sole dispute-
resolution mechanism hereunder:

Arbitration: In the event that the Parties are unable to resolve any
Dispute informally, then such Dispute shall be submitted to final
and binding arbitration. The arbitration shall be initiated and
conducted according to either the JAMS or AAA arbitration
services.
Other Matters: Any Dispute or portion thereof, or any claim for a
particular form of relief (not otherwise precluded by any other
provision of this Agreement), that may not be arbitrated pursuant
to applicable state or federal law may be heard only in a court of
competent jurisdiction in the state of Washington.

No waiver of any breach of or default under any provision hereof shall be deemed
a waiver of such provision, or of any subsequent breach or default. If any provision
hereof shall be invalid or unenforceable due to any law, said provision shall be
modified to the minimum extent necessary to effect compliance with such law, and



in any event such invalidity or unenforceability shall have no effect upon the
remaining terms and conditions hereof. The grant of rights, representations,
warranties, indemnities, restrictions on use of trademarks, and confidentiality
obligations contained herein shall survive the expiration or earlier termination of
this Agreement. The paragraph headings have been inserted herein for the purpose
of convenience only and shall not be used in interpreting this Agreement. The
provisions hereof shall be binding upon me and my heirs, executors,
administrators, and successors. I acknowledge that Producer has explained to me
that an attorney prepared this Agreement and that Producer has recommended to
me that I consult with my attorney in connection with this Agreement.

After Producer and I have signed this Agreement where indicated below, the
foregoing shall constitute a binding and enforceable agreement between us.

DATED: _________________ DATED: _________________
_________________________ 
Signature

_________________________

Print Name: ______________ By: _____________________
Address: _________________ Its: _____________________
_________________________  
Telephone: _______________



APPENDIX B

The Lingo

20/60/10/10 formula: A payment schedule pursuant to which talent (most
commonly producers and directors) are paid 20 percent of the negotiated
fee over the period of formal preproduction, 60 percent over the scheduled
period of principal photography, 10 percent upon delivery of the director’s
cut, and 10 percent upon delivery of the final print of the film.
100/5: The promise to pay an additional 100 percent of a television writer’s
negotiated royalty over the first five repeat broadcasts of an episode.
Twenty percent of the negotiated amount would be paid upon each of the
first five repeat broadcasts of the episode. Typically only granted by the
studio for broadcast network (e.g., NBC, ABC, CBS, and FOX) television
repeats.
100/50/50: A formula pursuant to which an individual rendering services in
connection with a television film will be paid certain bonuses in the event
that the film is released theatrically, i.e., an additional 100 percent of the
original fee in the event that the television movie is exhibited theatrically in
the United States prior to its television broadcast, an additional 50 percent
of the original fee if the TV movie is released theatrically in the United



States subsequent to its television broadcast, or an additional 50 percent of
the fee if the television movie is exhibited in theaters overseas (whether
before or after its initial television broadcast).
Abandonment: When a producer or studio ceases to develop a motion-
picture or television project, formally “passing” or abandoning such project.
Above-the-Line: Refers to specific elements of a production budget,
generally appearing in the top portion of the budget (above an actual line
separating such costs from other costs, known as below-the-line costs).
These elements include rights payments, as well as fees to actors, directors,
writers, and producers (all of whom are referred to as “above-the-line”
talent).
ACTRA: The Alliance of Canadian Cinema, Television and Radio Artists
is a Canadian labor union representing performers in English-language
media.
Adjusted Gross Participation: Generally, the equivalent of a gross
participation (a percentage of total revenue realized by a studio) less certain
specified deductions, most notably a “reduced” distribution fee (i.e., a lesser
fee than the studio charges to net participants) and distribution expenses.
ADR: Alternative Dispute Resolution. The use of methods such as
negotiation, mediation, and arbitration to resolve disputes rather than
pursuing litigation.
Ad-Supported: Network wireless or broadband programming supported
through advertisement sales. For example, Crackle and YouTube have ad-
supported programming.
Answer Print: The first finalized print made from the edited picture and
soundtrack, incorporating fades, dissolves, and other effects.
Anthology: A series that presents a different set of characters in each
season. For example, American Crime Story or American Horror Story.
AR: Artificial Reality. A form of virtual reality where virtual objects are
overlaid and tracked atop real, physical objects to create the illusion that



they are in the same space. For example, Pokemon Go.
AVOD: Ad-Supported Video On Demand, referring to VOD (see below)
streamed on the internet and not available for permanent download. Such
programming contains commercial breaks, which cannot be fast-forwarded
(e.g., YouTube and Crackle).
Back Nine: The nine additional series episodes sometimes ordered by
networks to reach a full season of twenty-two episodes (after initially
committing to produce only thirteen).
Below-the-Line: Refers to costs of production other than those resulting
from talent compensation and rights acquisitions (which are typically set
forth in a discrete section of production budget and are known as above-the-
line costs). Also refers to a production’s crew members.
Bible: A term defined in the Writers Guild Agreement as a long-term story
projection for a television series or miniseries.
Billing Block: Refers to the list of credits appearing (in block form) at the
bottom of one-sheets and ads in newspapers, billboards, etc.
Blind Script Deal: A studio or network commits to pay a writer a
prenegotiated script fee for a particular project (in most cases just a pilot
script), which may not be known yet—hence the term “blind.”
Blog: Shorthand for web log, a website where an author creates an online
journal. Blogs focus on personal commentary ranging from purely social
(e.g., “the things I did on my vacation”) to editorial (e.g., “I think that
school budgets shouldn’t be cut”). Blogs are typically considered “citizen
news” sites, though corporations can launch blogs to express their own
opinions.
Boilerplate: Standard contractual provisions that vary very little from
agreement to agreement. For example, Representations and Warranties or
Force Majeure provisions.
Breach: A default, or violation, of a particular contractual provision or deal
point.



B-Roll Footage: Supplemental or alternative footage intercut with main
footage to help create a more engaging video.
Business Affairs Department: The division at most studios and production
companies responsible for negotiating talent and other production
agreements on behalf of such studios and production companies. Business
affairs executives are usually lawyers, but this is not always the case.
Ceiling: A maximum price, i.e., “no more than.”
Chain of Title: The historical “chain” of ownership of a literary property,
dating back to its creation.
Clear Field: Used in reference to a credit appearing during an end-title
“crawl” (i.e., as credits scroll down the screen). When said credit reaches
the center of the screen, sufficient space will be above and below such
credit so that no other credit appears on screen.
Contingent Compensation: Compensation payable only upon the
occurrence of one or more events (such as the film generating profits or
achieving certain specified box-office levels).
Cover Shots: Alternate footage filmed to “cover” (i.e., replace) footage that
may not be suitable for certain media (such as airline or network-television
exhibition). Most commonly, footage containing nudity or profanity are
“covered.”
Cuts: Edited versions of a film.
Dailies: Film footage shot over the course of a given day.
Daily Variety: A Hollywood trade publication (printed daily) that covers
entertainment news and tracks the performance of many films and
television programs.
Default: A breach, or violation, of a particular contractual provision or deal
point.
Deferment: See “Deferred Compensation.”
Deferred Compensation: Compensation not payable until the occurrence
of a particular event, if ever.



Department Head: Refers to key below-the-line personnel engaged in
connection with productions to run their respective departments. Examples
of department heads are costume designers, production designers, editors,
cinematographers (also known as “DPs”), and casting directors.
Depiction Release: A document conveying to a producer the right to depict
or portray an individual or his or her life story in a film or television project
(and to dramatize and fictionalize portions thereof).
Development Activities: Activities taking place during the development
period, such as interviewing and hiring writers to write or rewrite scripts.
Development Fee: Fee paid to compensate talent for services rendered in
connection with the development stage of a project.
Development Stage: The period during which development activities take
place.
Directors Guild of Canada (DGC): The union governing creative and
logistical personnel in the screen-based industry, covering all areas of
direction, design, production, and editing.
Distant Location: Generally defined as a locale more than one hundred
miles from an individual’s place of residence.
Distribution Fee: A fee charged by most film and television distributors
(normally calculated as a percentage of receipts) as compensation for the
selling or licensing of programming on behalf of producers. When
distributors self-distribute their wholly owned programming, a distribution
fee is charged against revenues payable to profit participants, if any.
Double-Banger: A two-unit trailer, usually serving as dressing rooms for
talent while on location.
DP: Director of photography, also known as the cinematographer.
DRM: Digital Rights Management. Technologies used to monitor and track
content usage and provide content providers with control over access to
material by protecting it from unauthorized access, use, disclosure,
destruction, modification, or disruption.



DTO: Download to Own. Refers to content (such as a television episode)
available for permanent download by the user, usually for a fee. For
example, downloading a television episode on Amazon. See EST below.
DVR: Digital Video Recorder. Device for time-shifting television content
by recording shows or movies for later replay. TiVo is a well-known brand
of DVR.
E & O: Errors and omissions insurance, purchased by studios and
production companies to provide protection against defects in the copyright
to a film project.
EST: Electronic Sell-Through. Refers to content (most often video content
via the internet from platforms such as iTunes or Amazon) made available
for permanent retention by consumers (for example, permanent copies on a
consumer’s hard drive). EST content is typically portable (i.e., the
consumer may transfer it to a DVD or handheld device). See DTO above.
Exhibitors: Theater owners.
Fair Use Doctrine: Allows the use of copyrighted work (without obtaining
consent) for specific purposes encouraged by public policy, such as
criticism, news reporting, commentary, teaching, or research.
Favored Nations/Most Favored Nations (MFN): An agreement to treat
several parties in the same manner with respect to a particular issue, i.e., no
one to be treated less favorably.
Final Cut: The ability or power to determine the final version, or “cut,” of
a motion picture.
First-Dollar Gross: A true first-dollar gross participation refers to a stake
in any and all revenue received by the studio or distributor from the first
dollar. Since true first-dollar gross participations are extremely rare, “first-
dollar gross” typically refers to a stake in each dollar of revenue received by
the studio/distributor after deducting a limited number of defined charges.
First Draft Screenplay: A first complete draft of any script in continuous
form, including full dialogue (per the Writers Guild Basic Agreement).



First Negotiation: The first opportunity to enter into negotiations to obtain
rights or to secure employment, before any third parties are permitted to
make offers. See also “Right of First Negotiation.”
Fixed Compensation: Compensation that is guaranteed (subject to the
individual’s satisfactory performance of services) and is not conditioned on
any contingent events (such as the film generating profits, for instance).
Floor: A minimum price, i.e., “no less than.”
Force Majeure: An unexpected and disruptive event, such as an
earthquake, flood, union strike, or act of war. The types of events qualifying
as force majeure are usually set forth in the applicable contract.
Forced Call: When an actor is required to report to work before availing
herself of the minimum rest period required under the applicable collective
bargaining agreement (twelve hours, if SAG).
Format Rights: The concept/formula and original and distinctive elements
demonstrated in an existing series in one territory (typically) that serves as
the basis for a new series in a different territory. For example, Homeland
(based on an Israeli series of a different name), The Office (based on the UK
series of the same name).
Free Weeks: Additional, contracted-for weeks beyond the stipulated term
of services. These free weeks or days are not technically paid for, thereby
allowing the individual’s weekly “quote” to remain high.
Frontload: To modify a payment schedule so that a larger percentage of the
total monies owed will be paid at an earlier point, such as upon
commencement of services.
GAAP: Generally Accepted Accounting Principles.
Green Light: A formal commitment by the applicable studio to produce the
project.
Gross Participation: This term generally refers to a percentage
participation of a studio’s gross earnings, less very limited deductions, such



as taxes, trade dues, and residuals. Studios rarely, if ever, grant “true” gross
participations (i.e, participations with no deductions whatsoever).
Guaranteed Compensation: See “Fixed Compensation.”
Guaranteed Step: A writing step (such as first draft, rewrite, polish, etc.)
with respect to which compensation is guaranteed, subject only to the
writer’s performance of the requisite services.
Guild: Union (such as the Screen Actors Guild or Writers Guild of
America).
Guild Signatory: See “Producer Signatory.”
Hiatus: A scheduled break during or in between production periods.
Holdback Period: A specified period during which a rights holder is
prohibited from exploiting some or all of his or her rights.
Hollywood Reporter: An entertainment news trade publication, similar to
Daily Variety.
Hyphenate: An individual wearing two or more hats, i.e., serving in
multiple capacities, such as writer-director.
IATSE: International Alliance of Theatrical Stage Employees, Moving
Picture Technicians, Artists and Allied Crafts of the United States, Its
Territories and Canada.
Inducement Agreement: An agreement signed by talent, stipulating that
such individual will be bound by the terms of the agreement entered into by
his or her loan-out company.
In the Black: Profitable; showing a profit.
In the Red: Showing a financial loss.
IPTV: Internet Protocol Television. Content (in the form of packets)
provided by network operators over closed networks. Depending on how
robust the system is, IPTV technology can also provide access to on-
demand gaming, data services, digital music, and home security.
ISP: Internet Service Provider. A company that provides third-party access
to the internet (e.g., AT&T, Comcast, and Verizon).



Last Refusal: Also known as a matching right, this refers to a purchaser’s
right to match any third-party offers that the seller might be willing to
accept.
Lead-Ins/Lead-Outs: Fifteen-to-thirty-second “stay tuned” on-air spots.
Libel: The publication of defamatory matter by written or printed word.
License Fee: In television, this refers to the fee paid by networks to studios
or production companies in exchange for the right to exhibit the applicable
program.
Likeness Parity: Refers to a producer’s obligation to include an actor’s
likeness in any item of advertising in which any other actor’s likeness
appears, in connection with a particular program or film.
Limited Series: Self-contained stories of ten episodes or less (such as True
Detective), usually longer than a “miniseries.”
Literary Option: The exclusive, irrevocable right to purchase a literary
property or certain rights thereto during a specified period.
Loan-Out: A corporation set up by talent for tax purposes. The corporation
then “loans out” such talent’s services, and it, rather than the individual,
will contract with the studio/producer.
Main Titles: Credits that appear before the first scene of the picture or
program. In television, the main titles are usually accompanied by theme
music.
Meal Penalties: Monetary fines imposed by SAG on producers who violate
SAG’s rules regarding regulated meal breaks for performers.
Minimums: Usually refers to guild- or union-prescribed minimum
payments.
Miniseries: A television or digital program that tells a story in a
predetermined, limited number of episodes.
MPAA: The Motion Picture Association of America, a trade group
representing the interests of most major motion-picture producers and
distributors.



MVPD: Multichannel Video Programming Distributor. A service provider
that delivers video programming services over more than one channel for a
subscription fee (e.g., Comcast).
NABET-CWA: National Association of Broadcast Employees and
Technicians, a sector of the Communication Workers of America. A union
of film, television, and new-media technicians for below-the-line talent in
the United States, Canada, and Puerto Rico.
Negative Cost: The actual cost of producing a movie (i.e., of producing a
complete film negative of the motion picture).
Net Proceeds: A contractually defined term specifying the manner in which
such defined proceeds shall be calculated and paid. Also known as “Net
Profits” or “Project Net Profits.”
Net Profits: See “Net Proceeds.”
Novelization: The adaptation or conversion of a film or television program
into a novel.
NVOD: Near Video On Demand. Video content that is scheduled to start at
regular intervals and is available for purchase in advance. Portions of the
video may be downloaded to a DVR to help in buffering, or the video could
be entirely streamed.
On Spec: On speculation, i.e., rendering services without any promise of
payment. Most commonly, writing a screenplay without any deal in place to
write or sell such screenplay.
One-for-One Basis: In reference to series creators, the right to render
consulting services for a number of years equal to those in which the writer
rendered full-time producing or executive-producing services.
One-Off: A one-time assignment, such as a script-writing deal.
One-Sheets: Posters advertising upcoming films or television programs.
Option: The right, but not the obligation, to take a certain action, e.g., the
right to acquire all motion-picture rights for a novel, usually for a limited
period.



OTT: Over-the-top. Delivery of content via the internet without requiring a
subscription to a traditional cable or satellite pay-TV service such as
Comcast or Time Warner.
Output Deals: An agreement pursuant to which one party agrees to acquire
rights to all of the product created by the seller during the contract term. A
hypothetical example—HBO may agree to purchase the cable television
right to all movies produced by Disney between 1990 and 2000.
Overages: Additional payments due to talent or crew because their services
are required beyond the contracted-for term of employment.
Overall Deals: Agreements pursuant to which a studio or network pays a
lump sum to a writer in return for an ownership interest or “first look” at
any written material generated by such writer during the term of such
agreement. Such deals may apply to television scripts only or to all written
material and may include office space and overhead. Most successful
television-series creators enter into an overall deal at some point in their
careers.
Overbudget Penalty: Refers to a contractual provision that most
commonly refers to the computation of contingent compensation for
directors and producers. If the production is over budget (or over budget
after a contractual cushion), the studio would be permitted to recoup some
of the excess overbudget costs out of the contingent compensation
otherwise payable to the producer or director.
Paid Advertising: Ads taken out and paid for by a studio to promote a
particular film or television project.
Passive Payments: See “Royalty.”
Pay-and-Play: The commitment by a studio or producer not only to pay the
talent but also to actually utilize his or her services, barring unusual
contractual contingencies such as force majeure or material default. In other
words, the producer agrees that it will not produce the movie or television
program without the talent’s full participation.



Pay-or-Play: The commitment by a studio to pay the talent, regardless of
whether the studio subsequently determines that such talent’s services are
no longer required. In other words, such talent will either render services or
not but will be paid regardless (again, subject to limited exclusions, such as
the talent’s breach of the agreement).
Per Diem: A daily expense allowance (intended as reimbursement for
meals and incidental expenses).
Pilot: An initial, sometimes experimental episode of a potential series.
Pilots that generate series orders are typically sent by networks to the major
advertising agencies in an effort to generate interest among purchasers of
network advertising time.
Pilot Option Period: See “Test Option Period.”
Pilot Season: Generally mid-January to April, this is the period during
which the broadcast networks produce (or finance the production of) the
majority of their pilots, with the intention that some will yield series that air
on the network in the fall.
Pilot Test Deals: See “Test Option Deals.”
Pitch: An encapsulated version of a story, plot, or idea intended to entice a
potential buyer. Such pitches may be written but are often submitted orally.
Points: Another term for a percentage of profits or net profits (e.g., 5
percent of net proceeds is colloquially referred to as “5 points”). In the
music industry, points can refer to a soundtrack royalty.
Polish: A minor revision to a screenplay or teleplay.
Possessory Credit: A credit associating the project with a particular
individual. This term most often refers to a director’s “Film by” credit (e.g.,
“A Martin Scorsese Film”) but can also refer to films in which the author’s
name is included in the title, such as Bram Stoker’s Dracula or John
Grisham’s The Rainmaker.
Postproduction: The period immediately after filming, where such
activities as editing, sound synchronization, and color correction take place.



Preemption Language: Contractual language that allows the talent to
accept other job offers while a given producer has an option on their
services, subject to that producer’s right to preclude (or preempt) such talent
from taking the other job by guaranteeing the talent employment and
compensation.
Preproduction: The period immediately preceding principal photography,
where such activities as rehearsals, set designing, and final casting take
place.
Prequel: A program (e.g., a television episode or motion picture) in which
the characters from an existing program are depicted in events that predate
the events portrayed in the original program. Under the WGA definition,
sequels include prequels.
Presentation: A production falling short of an actual “pilot,” i.e., a
prototype episode not intended to be aired, but merely to allow the network
to evaluate whether additional episodes should be produced. Nevertheless,
presentations are sometimes subsequently completed and aired as pilots.
Previews: Test screenings, usually of a film or pilot. Researchers will often
ask members of the audience to fill out evaluations or even to remain after
the broadcast to discuss their views.
Prima Facie: Literally, “at first view,” indicating that it is fundamentally or
intrinsically proven.
Principal Photography: The period of production (i.e., taping or filming)
—sometimes just called “photography.”
Producer-Signatories: Producers, studios, and production companies
signatory to the applicable collective bargaining agreements, such as those
of SAG, WGA, and DGA.
Production Bonus: A monetary bonus paid in the event that a project
reaches the production stage, most commonly paid to writers.
Professional Availability: At times, certain required services (such as the
rendering of publicity services by an actor) will be subject to an individual’s



professional commitments, so that if an actor is filming a movie, he would
not be required to render publicity services. Personal commitments would
not negate such an obligation.
Project Net Profits: See “Net Proceeds.”
Public Domain: Available for public use, either because the work is not
copyrightable or because the term of copyright has expired.
Publisher’s Release: A document intended to be executed by a book
publisher that stipulates that the publisher does not own the rights that the
book author purports to sell (usually film and television rights). This
document, when signed, ensures that the purchaser be free to exploit such
rights.
Quote: The individual’s “going rate”—what he or she has been paid in the
past for similar services.
Release Patterns: The release or distribution strategy for a particular film,
e.g., how many screens will the film appear on during its opening weekend,
and how quickly will such release expand to appear on more screens in
more cities?
Remake: A production other than the initial production based upon the
property in question in which (i) the principal character(s) are principal
characters in the property and (ii) said character(s) are shown as
participating for the most part in the same events in which said character(s)
participated in the first production based upon the property.
Reversion: The point, if ever, that ownership rights in or to a property
revert back to its creator.
Rewrite: Also known as a “set of revisions,” the act of reworking or
revising a screenplay or teleplay.
Right of First Negotiation: The obligation (usually on the studio’s part) to
negotiate in good faith for the services of a particular individual, so that the
studio is prevented from offering such employment to third parties prior to
undertaking such negotiation. Thus, if the “right” of first negotiation is



granted to talent to rewrite a script, for example, it obligates the studio to
make an offer of employment to such individual prior to approaching other
talent. Studios sometimes grant networks a right of first negotiation in
connection with television license agreements, so that upon expiration of
the initial license term, the studio must negotiate with the original network
before attempting to license future episodes of the series to a competing
network. In the contest of acquiring rights, a studio will have a Right of
First Negotiation to acquire any reserved rights. See also “First
Negotiation.”
Royalty: Also referred to as a “passive” payment, because actual services
are usually not required in order to qualify for a royalty. These payments are
most often promised to creators of programming in the event that their work
generates subsequent productions. For instance, most pilot writers will be
contractually guaranteed a royalty upon production of series episodes based
upon such pilot.
Run of the Picture: The entire duration of principal photography, usually
denoting the number of work days required of a particular film actor.
Scale: Minimum payments, as prescribed by the applicable union.
Schedule F: Refers to Schedule F of the Screen Actors Guild Agreement,
which relates to terms of employment for the most highly compensated
actors. Because such actors are paid above a certain SAG threshold, the
employing producer is entitled to certain benefits and will be exempt from
certain restrictions that otherwise apply to the engagement of lower-paid
actors.
Script Doctor: A writer hired to “spruce up” or “fix” a script, usually by
inserting jokes or otherwise adding some “juice.” These highly paid writers
are often hired by studios for brief periods of employment, most often to
work on scripts that are very close to being “green-lit.”
Separate Card: With reference to credit, a separate card (or frame of film)
signifies that no other credits will appear on screen at the same time that the



referenced credit appears.
Separated Rights: A specified set of rights that the WGA Agreement
“separates out” from the rights that would otherwise be owned by the
writer’s employer and instead grants them to the writer (assuming certain
conditions are met).
Sequel: The WGA defines the term “sequel,” used with reference to a
particular production, as a new production in which the principal characters
of the first production participate in an entirely new and different story.
Series Regular: An actor contractually required to render services in
connection with a television series as a regular, or continuing, character (as
opposed to a guest star or a character that recurs only sporadically). An
actor may be considered a series regular even if he or she does not appear in
every single episode, but such “regulars” generally appear in a majority of
episodes.
Series Sales Bonus: Also more accurately referred to as “Series Production
Bonus.” A monetary bonus paid by studios/producers to individuals
(usually to pilot writers, and sometimes to pilot directors) in the event that a
series is “sold” to the network—in other words, if the network orders the
production of series episodes based upon the pilot.
Set of Revisions: Sometimes called a “rewrite,” a reworking of a script,
such as from first draft to second draft.
Set-Up Bonus: An additional fee payable to a rights holder in the event that
the purchaser enters into an agreement with a studio, production company,
or financier to develop the property (i.e., it is “set up” at a studio).
Shared Writing Credit: When the “Written by” credit is accorded to two
or more writers (who did not write as a writing team).
Shiny-Floor Show: A television show recorded in, or broadcast from, the
floor of a studio, usually in front of a live audience. The name derives from
a shiny temporary overlay that often covers the studio floor. Examples
include The Voice and X Factor.



Showrunner: The executive producer (or producers) who has day-to-day
responsibility for a television series. The showrunner is frequently the
creator of the original pilot and is the top dog on set, reporting only to the
applicable studio and network executives.
Slander: The issuance of defamatory spoken words or gestures.
Sole Writing Credit: When the “Written by” credit is accorded to a single
writer or writing team.
Spec Scripts: Scripts written on the “speculation” of a future sale, i.e.,
without the guarantee of compensation or a buyer.
Spin-Offs: Television series that evolve from preexisting television series.
There are generally two types of television series spin-offs: generic spin-
offs and planted spin-offs. A generic spin-off is one in which continuing
characters from the original series serve as continuing characters in a new
series (portraying the same characters). Joanie Loves Chachi was a generic
spin-off of Happy Days. Another example is the short-lived The Ropers,
which spun off from Three’s Company. A planted spin-off refers to a
situation in which characters from the new series are “planted” into an
established series for a limited number of episodes to introduce them to as
wide a viewership as possible. These characters are not regulars on the
original series. Melrose Place was a planted spin-off, in that some of the
Melrose Place cast appeared in several episodes of Beverly Hills, 90210
prior to the series premiere of Melrose Place.
Spotting: When a cut of a film or television program is viewed (typically,
by the composer, director, and certain producers) in order to identify places
where music cues should be inserted.
Stop Date: A contractual date on which the applicable studio or producer
agrees to release the individual (actor, director, producer) from his or her
obligation to render continuing services—even if the project is not yet
complete. Studios are generally reluctant to give “stop dates.”



Streaming: Online media term for the delivery of media content over a
packet network, which enables content to be read, heard, or viewed as it is
being delivered.
Submission Release Form: Except when represented by a reputable
representative, anyone wishing to submit unsolicited literary material to a
potential buyer (studio, production company, etc.) or representative (agent,
manager, etc.) will usually be required to sign this form. The form purports
to release the recipient of any liability in the event that such recipient later
becomes associated with a project alleged to be similar to the one
submitted.
SVOD: Subscription Video On Demand. Video on demand service offered
at a flat (subscription) price (typically monthly or annually) that provides
viewers with unlimited access to select programs from the libraries of
featured cable networks. For example, Netflix or Amazon.
Syndication: The sale of programming to individual television stations in
cities throughout the United States and abroad.
Television Pilot: See “Pilot.”
Term Deal: See “Overall Deal.”
Test: In television, this refers to a formal audition for a role in a pilot or
television series.
Test Option Deals: Also known as “pilot test deals,” these are agreements
for actors’ services in television pilots and for up to seven years on a series.
They are called “tests” because the actor must typically negotiate and sign a
contract before being informed of whether he or she secured the role.
Test Option Period: The period during which a studio must decide whether
to release an actor from its “hold” or commit to engage him or her as an
actor in the pilot.
Theatrical Release Bonus: A monetary bonus paid to an individual in
connection with his or her television services in the event that the television
project is released theatrically.



Trades: Refers to the Hollywood daily trade journals, specifically Daily
Variety and the Hollywood Reporter.
Treatment: A rough sketch or detailed outline of a screenplay or teleplay.
Turnaround: When a studio decides to abandon further development of a
property but allows the producer or other talent to shop it to other potential
buyers for a limited time. When a project is in turnaround, it is searching
for a new home.
TV Everywhere: Refers to MVPDs (see “MVPD”) and networks allowing
their subscribers to view their programming on digital platforms such as
tablets, computers, mobile phones, or connected TV devices such as
Chromecast.
TVOD: Transactional Video on Demand. It refers to charging the consumer
a price based on the content watched (e.g., renting a movie on iTunes).
UBCP: The Union of BC Performers. The trade union for performers
employed in film and television productions in British Columbia. They are
the British Columbia branch of ACTRA.
Underbudget Bonus: A bonus payment sometimes negotiated in producer
or director deals, where a portion of the budget savings (or a fixed dollar
amount) would be payable to the producer or director as a reward for
maintaining costs at a level below the budgeted costs.
Underlying Material: A property (book, movie, script, comic book,
animated character, etc.) on which a film or television project is based.
Upfronts: The time (customarily commencing at the end of May) when the
networks announce their upcoming Fall television schedules to advertisers.
The advertisers (through their agencies) then negotiate with the network
sales departments for the purchase of advertising time. This period is
known as the “upfronts,” because the bulk of the network’s ad spots are
usually sold up front (i.e., at this time), with the remainder being sold on an
ad hoc basis in the “scatter market,” i.e., throughout the year.



Upset Price: A minimum sum of money, specified by the WGA, that must
be paid to the writer of a pilot script in order for the purchaser to retain the
ability to acquire the “separated rights” that would otherwise be retained by
the writer.
Vertical Integration: The economies of scale (i.e., cost efficiencies)
realized by joint ownership of production entities and distribution outlets
(e.g., networks and studios under common ownership, such as
Disney/ABC).
Vesting Schedule: A schedule setting forth the points during which
portions of an individual’s compensation or other rights will be deemed
“earned,” and therefore due and payable.
VLOG: Video Blog. See also “Blog.”
VOD: Video On Demand. A system that allows users to select and watch
video content over a network as part of an interactive television system.
VR: Virtual Reality. See also “AR.”
Work-for-Hire: A work prepared by an employee within the scope of his
or her employment, or a work specifically ordered or commissioned for use
as a contribution to a collective work as a part of a motion picture or other
audiovisual work.
Writers Guild of America (WGA): The union governing the employment
of television and screenwriters when hired by signatory companies.
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