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INTRODUCTION

The institution that Americans now call the “Electoral College” has been a
source of discontent for more than 200 years. As early as the 1790s,
political leaders began pointing to flaws in their new Constitution’s
blueprint for selecting presidents, and by the 1820s even James Madison—
the principal “father” of the Constitution—was voicing support for
significant reform.1 The nineteenth and twentieth centuries each witnessed
recurrent, broadly supported efforts to transform the presidential election
system, and the twenty-first century began with a new wave of criticism
after George W. Bush became president despite losing the popular vote.
Hundreds of books and countless articles have debated the virtues and
defects of the unique American method of choosing a chief executive.

For many citizens of the twenty-first century, the problematic features
of the Electoral College are not far to seek. Most obviously, the institution
makes it possible for the winner of the popular vote to lose the electoral
count and not become president—an outcome that violates conventional
expectations about the workings of electoral democracy. This has happened
five times in our history, most recently in 2016, and it has come close to
happening on numerous other occasions, including 2004.2 A related issue is
that the Electoral College does not conform to the widely accepted principle
of “one person, one vote.” Because electoral votes are allocated to each
state based on the size of its congressional delegation in the Senate and the
House combined, the votes of residents of small states carry more weight,
per capita, than do the votes of large-state residents. In 2016, for example,
Wyoming cast one electoral vote for every 190,000 residents; in California,
an electoral vote represented 680,000 people.3

Equally troublesome is the practice, in every state but Maine and
Nebraska, of awarding all of a state’s electoral votes to the winner of its
popular vote. This long-standing, but not constitutionally mandated, feature



of presidential elections leaves millions of voters feeling that their votes do
not really count, especially if they live in states where one political party is
dominant. It also has a profound impact on election campaigns, which are
now conducted almost entirely in “swing” or “battleground” states, while
those that are less competitive are largely ignored except for fund-raising.4

The use of “winner-take-all” in the states also contributes to the possibility
that someone other than the winner of the national popular vote could
become president.

It is largely for these reasons that a majority of Americans since the
1940s—when modern, scientific polls on the subject were first conducted—
have consistently expressed a preference for changing the presidential
election system. (See Appendix Tables A.1 and A.2.) In the late 1960s and
1970s, 65 to 80 percent of voters favored amending the Constitution to
replace the Electoral College with a national popular vote; during the first
decade of the twenty-first century, the figure hovered just above 60 percent,
including majorities of both Democrats and Republicans. Indeed, from the
1940s to the present, no national opinion poll reported that a majority of
Americans preferred to keep the Election College. (Republican support for
the Electoral College did rise sharply after the 2016 election, but it remains
to be seen whether that shift will prove to be durable.) Polls also indicate
that many Americans are confused about what the Electoral College is and
how it works.5

Historically, unhappiness with the Electoral College has had multiple
origins and shifting emphases; at one time or another, serious criticism has
been aimed at every distinctive feature of the institution. The ink on the
Constitution was barely dry when detractors began to argue that the
complex apparatus of choosing obscure individuals as intermediaries to cast
a state’s electoral votes was unnecessary; that view became increasingly
common as the “colleges” of electors that convened in every state showed
no sign of deliberating in the manner envisioned by the framers of the
Constitution. Other early critics concluded that electors also posed a risk to
popular government because they were legally free to vote for whomever
they wished. The presence of “agents to execute the will of the people”
heightened the “danger” of the people’s “wishes being frustrated,” observed
President Andrew Jackson. Worries about “faithless electors” (as the



problem came to be called) have persisted into the twenty-first century,
although no faithless elector has yet determined the outcome of an election.6

Criticism of winner-take-all—originally labeled the “general ticket” and
sometimes called the “unit rule”—also began in the early years of the
republic.7 The practice first appeared, rather benignly, in a few states in the
1790s, yet within a decade it was being attacked, with reason, as a partisan
maneuver at variance with the intentions of the Constitution’s authors—an
“illegitimate offspring of faction,” one newspaper called it in 1804. Despite
such criticism, and despite repeated congressional efforts to ban the practice
through a constitutional amendment, the general ticket became nearly
universal by the early 1830s.8 Since that time, politicians and political
observers of diverse stripes have lamented the impact of this practice on
presidential elections and repeatedly pressed for reforms that would get rid
of it. If the general ticket were eliminated, predicted former Pennsylvania
senator Charles Buckalew in 1877, “popular disfranchisement within a state
will be swept away, while the supporters of no candidate will control more
than their due share of electoral power.” Fifty years later, Clarence Lea, a
respected California congressman, declared that “our system of electing the
president … lacks the inherent quality of political justice, and the
fundamental defect is in the unit-voting system.”9

Even more widely disparaged than winner-take-all has been the
“contingent election system”—the constitutional procedure for deciding an
election when no candidate has won a majority of the nation’s electoral
votes. If that happens, the president is chosen by the House of
Representatives, with each state delegation casting one vote. This would
permit an election to be decided by states with a relatively small minority of
the nation’s population (less than 20 percent in 2020), an outcome so
inconsistent with republican principles that Thomas Jefferson in 1823
denounced the provision as “the most dangerous blot in our constitution.”10

The contingent election system has been utilized only twice, in 1800 and in
1824, leading to controversy on both occasions. After the 1820s the
emergence of durable two-party systems greatly reduced the odds of an
election ending up in the House of Representatives, and the shortcomings of
the constitutional procedure have receded from view. Yet even the
occasional possibility that a third party could garner enough votes to



prevent any candidate from gaining a majority—as occurred in 1948, 1968,
and 1992—has prompted analysts and politicians alike to demand reform.11

Other, less well-known features of the electoral system have also drawn
fire. One is that the Constitution permits state legislatures to choose electors
by itself, without holding popular elections; numerous states did so between
1790 and 1830, and the Florida legislature threatened to resurrect this
power as recently as December 2000. (See Appendix B for the relevant
constitutional texts.) Relatedly, states can change the manner in which they
select electors from one election to the next, making it possible for states to
alter the rules in pursuit of partisan advantage. (This happened repeatedly in
the early nineteenth century.) A third flaw, from at least some perspectives,
is that the complex apparatus of the Electoral College—requiring slates of
electors in each state—has discouraged independent candidacies and given
an unfair advantage to well-funded party organizations. It was in part for
this reason that George Norris, Nebraska’s five-term progressive senator
(1913–1943), concluded that the electoral system was “unnecessary …
confusing … and with no merit whatsoever.”12

Over the last two centuries, Electoral College reform, or abolition, has
been advocated not only by iconoclasts like Norris but also by a long roster
of mainstream political leaders with disparate political interests and
ideologies. Jefferson, Madison, Jackson, and Missouri senator Thomas Hart
Benton were among the prominent political leaders who favored changes in
the early nineteenth century. In 1872 Massachusetts Republican senator
Charles Sumner denounced the institution as “highly artificial …
cumbersome … radically defective, and unrepublican.”13 Five years later,
after the disputed election of 1876, Sumner’s influential Republican
colleague Oliver Morton of Indiana concluded that “experience, as well as
reason, now suggests that the rubbish of the Electoral College be brushed
away entirely.”14 Between 1950 and the late 1970s, reform was advocated
by Republicans Henry Cabot Lodge Jr., Bob Dole, and Gerald Ford, as well
as by liberal Democrats like Hubert Humphrey, Edward Kennedy, Indiana
senator Birch Bayh, and the esteemed Senate majority leader, Mike
Mansfield. Somewhat more grudgingly (or less enthusiastically), Presidents
Lyndon Johnson, Richard Nixon, and Jimmy Carter also signaled their
support for changes to the electoral system.



Although there have been recurrent efforts to do away with winner-take-
all at the state level (which is possible because state legislatures control the
“manner” in which electors are chosen), movements to abolish or
significantly reform the Electoral College have generally focused on
amending Article II, section 1, of the U.S. Constitution, a section that spells
out the procedure for choosing a president.15 (The recent drive for an
interstate compact to institute a national popular vote is a notable
exception.)16 Between 1800 and 2016, members of Congress introduced
more than 800 such amendments, and the tally grows every few years.17 The
Congressional Research Service concluded in 2004 that “more proposed
constitutional amendments have been introduced in Congress regarding
Electoral College reform than on any other subject.” According to one
estimate, roughly 10 percent of all amendments introduced into Congress
have been aimed at the presidential election system.18 On six occasions,
election reform amendments were approved, by the requisite two-thirds
vote, in one branch of Congress; the most recent was in 1969 when the
House passed an amendment calling for a national popular vote.19 The only
proposal to become law, however, was the Twelfth Amendment, ratified in
1804. It required electors to differentiate their votes for president from their
votes for vice president and made a small alteration in the procedure to be
followed if the election ended up in the House.20 The Twelfth Amendment
had a significant impact on the conduct of elections, but it left untouched
most of the core features of the electoral system.

Americans in recent years have tended to equate Electoral College
reform with the adoption of a national popular vote, but that has not always
been the case: a majority of the reform amendments introduced in Congress
since 1787 had different goals. In the nineteenth century and into the
twentieth, the most frequent proposal was to require states to choose their
electors in district elections. After the Civil War and periodically ever since,
some reformers have preferred a “proportional” system, through which a
state’s electoral votes would be distributed to candidates based on the
proportion of the popular vote that they received. The possibility of
replacing the Electoral College with a national popular vote, first introduced
in Congress in 1816, moved to the forefront of public debate only in the
second half of the twentieth century. Nearly all proposed amendments have
also tried to alter the contingent election process: by having the decision



revert to a vote by all members of Congress; by holding a runoff election; or
by permitting a plurality winner. Numerous resolutions in the nineteenth
and twentieth centuries provided for the elimination of electors, instructing
state governments to calculate their electoral vote totals without input from
intermediaries.21

Despite these numerous and highly varied initiatives, the presidential
electoral system today operates much as it has since the early 1830s, when a
few holdout states reluctantly adopted the general ticket. Electoral votes are
awarded to each state according to the number of seats it holds in the House
of Representatives plus two (for its senators). A plurality popular vote in
each state selects a slate of electors who are pledged to a particular
presidential candidate; those pledged electors convene briefly in their state
capitals roughly a month later and cast their electoral votes, without debate
or discussion. The state electoral vote tallies are then forwarded to
Washington, where they are counted at a joint session of Congress presided
over by the sitting vice president. If no candidate receives a majority of the
electoral votes, the House of Representatives then chooses among the three
top vote getters, with each state delegation getting one vote and a majority
required for election.

This book is an attempt to explain the survival, the persistence, of this
complicated and much-criticized method of electing presidents. Why has
the Electoral College endured—despite the hundreds of proposed
amendments, scores of congressional hearings, thousands of books and
articles, and a growing handful of disputed and unpopular election
outcomes? Why has this institution remained unchanged since the early
nineteenth century despite its awkward fit with democratic values, the
weight of modern public opinion, and its failure to ever function in the
deliberative manner envisioned by the framers of the Constitution? These
are historical questions, yet they are prompted not only by curiosity about
the past but also by contemporary voices, the voices of countless American
citizens who straightforwardly ask every four years: Why do we elect our
presidents this way? Such questions, remarkably, have received very little
attention from historians, perhaps because they invert the historian’s
customary intellectual burden. What begs for explanation here is not
change, but its absence, over the course of two centuries.22



Framing the inquiry in this way, of course, implicitly suggests that the
reasons for the survival of the Electoral College are not self-evident—that it
is not the case, for example, that the institution is still with us because it is
undeniably the best way to elect a president or because the claims made in
its support have always been more compelling than the arguments for
reform or abolition. This study does not directly join contemporary debates
about the merits and flaws of the Electoral College—there would be little to
add to the work of previous writers—but it does proceed from the judgment
that the flaws have been sufficiently salient that the institution’s survival
requires explanation. Although there are, and always have been, defenders
of the Electoral College, few have maintained that the institution was
unproblematic; and even a cursory glance at the historical record makes
plain that the system has not survived because of the shattering brilliance of
the arguments made in its behalf.23

Nor can the survival of the Electoral College be explained by a simple
proposition that has circulated as conventional wisdom in recent decades:
that small states have stood as an effective, even impenetrable, roadblock
against change because the Electoral College enhances their political
influence (by granting them more electoral votes per capita than large
states). That argument is plausible but historically untrue, as the chapters
that follow will demonstrate. For one thing, most proposals for reform,
from the early 1800s into the 1950s, would not have eliminated the small-
state advantage: they aimed to abolish winner-take-all and / or the apparatus
of having electors, but they would not have altered the allocation of
electoral votes to the states. Among the common reform proposals, only a
national popular vote would have terminated the per capita advantage in
electoral votes that accrues to the small states.24

Members of Congress from small states, moreover, have not been
predictable or reliable opponents of a national popular vote. Senator John
Pastore of Rhode Island, for example, was a staunch advocate of precisely
such a reform in the 1950s and 1960s. “I want to do away with the Electoral
College,” Pastore declared. “I say that when the people go to the polls the
man who receives the greatest number of votes should be elected President
of the people.… It makes no difference to me how many electoral votes the
people of Rhode Island have.”25 The evidence is more than anecdotal:
analyses of roll call votes on national popular vote proposals in the 1960s



and 1970s make clear that there was no small-state bloc, that
representatives of the smallest states were divided on the issue in both the
House and the Senate.26 Public opinion polls also indicate that residents of
small states have generally favored abolition of the Electoral College.27

Indeed, for key periods of our history, the prevailing view—put forward by
politicians and commentators alike—has been that large states, not small
states, have been the primary beneficiaries of the Electoral College. In 1956
Senator Price Daniel of Texas insisted in congressional debate that it was
large states like New York and Ohio that “have undue weight … under our
present system.”28

The reasons for the failure of Electoral College reform are, in fact,
complex, and most of them have varied in significance over time. The one
important historical constant has been the difficulty of amending the U.S.
Constitution. Changing the nation’s fundamental law requires the support of
two-thirds of each branch of Congress, followed by the approval of three-
quarters of the states. These are high procedural hurdles, and it is possible,
perhaps likely, that some reform proposals would have cleared even slightly
lower barriers. (A prime example is the 1969–1970 proposal for a national
popular vote that sailed through the House but fell short of the two-thirds
threshold in the Senate.) Still, the difficulty of the process cannot, in itself,
account for the long track record of failure. Despite the challenge of
attaining supermajorities, Congress and the states have, in fact, passed ten
amendments that altered electoral processes and procedures. Some of these
addressed relatively minor procedural matters (such as the date on which
the winner of a presidential election assumes office); but six have dealt with
consequential issues of voting rights, and the Seventeenth Amendment
mandated the direct election of senators. The amendment process has been
an impediment, but not an insuperable obstacle, to the reform of electoral
institutions.29

Presidential election reform has also been hindered by the simple, if
often unrecognized, fact that the Electoral College is not a stand-alone
institution. In its design and operation, the Electoral College is intertwined
with other facets and features of the nation’s political structure and
organization, complicating efforts at reform and sometimes sparking
resistance that had little to do with ideas about electoral systems. The
Electoral College has always, for example, been embedded in the web, and



thus the tensions, of federalism. Although the presidency is a national
office, the electoral blueprint drawn up by the framers called for the
president to be chosen through procedures largely determined by the states.
According to Article II, section 1, Congress has the power to determine the
date on which electors will be chosen and the date on which they “shall
give their votes,” but everything else was left to the states—including the
breadth of the franchise, the rules governing the allocation of electoral votes
among candidates, how candidates got on the ballot, and whether there
would even be a popular election to choose electors. The autonomy of the
states in these matters, their control over the electoral process, would almost
inevitably be diminished by federal reform. “Abolition of the electoral
college would mean the taking over of presidential elections by the national
government,” observed the Washington Post in 1916 in response to a surge
of sentiment in favor of a national popular election. As the editors of the
Post knew well, states had long been reluctant to cede any of their powers
to the federal government, and that reluctance has often surfaced during
debates over electoral reform.30

Other sources of resistance have been more fluid, shifting over time as
political contexts have evolved. Proposals to choose electors by
congressional district, for example, have long had a straightforward appeal,
but they seemed more problematic in eras—like the late nineteenth century
or the early twenty-first—when gerrymandering has been particularly
rampant.31 Prior to a series of critical Supreme Court decisions in the early
1960s, moreover, congressional districts did not reliably conform to the
principle of “one person, one vote,” and many states, particularly in the first
half of the twentieth century, drew district boundaries that heavily favored
rural areas. As a result, urban members of Congress sometimes displayed
little sympathy for this alternative, whatever their views of the Electoral
College.32

Efforts to replace the Electoral College with a national popular vote
have run up against a more troubling obstacle: slavery and its legacy.
Before the Civil War, as is well known, the “three-fifths clause” gave the
slave states of the South congressional seats, and therefore electoral votes,
in proportion to their white populations plus three-fifths of their slaves
(who, of course, could not vote). This arrangement effectively gave
southern whites influence in presidential elections disproportionate to their



numbers, an advantage they would have surrendered with a national popular
vote. In the late nineteenth century, after the “redemption” of the South
barred free African-Americans from the ballot box, this pattern reemerged
in stronger form. From the 1890s into the 1960s, an undeclared “five-fifths
clause” (with African-Americans counting fully for representation but still
unable to vote) permitted southern whites to wield far more power through
the Electoral College than they would have in a national popular election.
As Washington Post columnist Drew Pearson observed in 1944, the
“Southern States now have 25.2 percent of the nation’s vote in the Electoral
College” while casting “only 12 percent of the popular vote.” This was an
advantage that white southerners welcomed and fought to keep; they also
knew that a national vote would create pressures to broaden the franchise in
their states. The design of the Electoral College was such that states did not
lose any influence in presidential elections by imposing restrictions on the
right to vote.33

Partisan politics, of course, has also played a role in debates over
electoral reform. Even in the early years of the republic, before a durable
party system had taken shape, politicians were bending their views about
the electoral system to suit their preferred electoral outcomes;
unsurprisingly, they have continued to do so ever since. Party interests (or
perceived interests) have, however, been highly malleable, and different
parties, factions, and individual leaders have frequently shifted their stances
toward particular reforms. Some Republican leaders in the 1870s, for
example, pressed hard for changes that were opposed by their successors a
generation later. Democrats in the mid-twentieth century were regionally,
and ideologically, divided over an array of proposals that came before
Congress. In 1950 Texas congressman Ed Lee Gossett, a conservative
Democrat, led a campaign in favor of proportional elections because the
“Electoral College” gave “the American Labor Party and the Communist
Party in the State of New York … power … out of all proportion to their
numbers.” Twenty years later, a national popular vote was embraced not
only by most liberal Democrats but also by the American Bar Association
and the United States Chamber of Commerce.34 Party interests have not
always been clear or paramount, and most amendment resolutions that
made headway in Congress have had bipartisan support. Only in the last
forty years has presidential election reform been squarely identified with



one party (the Democrats), but there is little reason to regard that pattern as
immutable.35

It is for reasons like these that there has never been a simple, enduring
answer to the question: Why do we still have the Electoral College?
Although the question might seem to invite a broad structural explanation,
grappling with it requires instead a series of historical probes—into key
episodes in the long chain of failed reform efforts, into those critical
moments when change seemed most possible, and into the shifting contours
of the political landscape in which the presidential election system has
always been embedded. What these probes yield is a story that is not only
about the weight of the past but also about the particular difficulty—
widespread in democracies—of altering electoral institutions once they are
already in place. It is a multilayered tale of idealism and dedication, missed
opportunities, mistaken predictions, ingenious yet disingenuous arguments,
an ever-present tension between democratic values and partisan advantage,
and, as in so many dimensions of American life, the difficult-to-transcend
legacy of slavery and racial discrimination.

A few words about the plan of this book may be helpful to readers,
particularly given that the sequence of chapters is a blend of the thematic
and the chronological. This roadmap may prove especially useful to those
who are less interested in the contours of nineteenth-century history than
they are in more recent developments.

The book begins with the Constitutional Convention of 1787, where the
framers of the Constitution struggled to figure out the best way for a new
kingless nation to choose a chief executive. After much “tedious and
reiterated” debate (as James Madison described it), the convention tossed
the problem to a committee, which came up with the basic blueprint for the
Electoral College. How and why the framers arrived at this design is an
issue at the heart of Chapter 1. This chapter also recounts the problems with
the new electoral system that cropped up as early as the 1790s—problems
that led to the adoption of the Twelfth Amendment in 1804 and to a strong
but unsuccessful effort to amend the Constitution to require states to choose
electors by district.36



Part II picks up this latter thread and traces the recurrent efforts to get
rid of the “general ticket” from the early nineteenth century into the 1950s.
Chapter 2 focuses on the years between 1810 and 1830, when Congress
repeatedly wrestled with proposals to mandate district elections, revamp the
contingent election process, and dispense with electors. Several of these
proposals won approval in the Senate, and one came very close to passage
in the House as well. Most members of Congress, often prodded by their
constituents, appeared to favor change during this period, but—in a
harbinger of things to come—they had difficulty reaching agreement about
the best path forward. Had they managed to do so, had a handful of
representatives voted differently at key junctures, the subsequent history of
presidential elections would have been different—perhaps very different.

Chapter 3 brings this story forward in time, spotlighting three important
episodes in the effort to abolish winner-take-all between the Civil War and
the mid-twentieth century. The first occurred during Reconstruction, when
interest in democratic reform again ran high but ended up being diverted by
the electoral (and Electoral College) crisis generated by the disputed
election of 1876. The second transpired in Michigan in the 1890s, when a
recently elected Democratic legislature took it upon itself to abandon
winner-take-all and institute district elections. The Democrats’ initiative
provoked a ferocious reaction from Republicans in Michigan and
throughout the Midwest, including from Indiana’s Benjamin Harrison, who
was then serving as president of the United States (although he had not won
the popular vote in 1888). The political conflict also prompted a legal battle
that made its way with extraordinary speed to the Supreme Court. The third
episode unfolded in Washington in 1950 when an unusual—even bizarre—
coalition of northern moderates and liberals (led by Republican Henry
Cabot Lodge Jr.) and southern conservatives (led by Texas Democrat Ed
Lee Gossett) succeeded in getting the Senate to approve a constitutional
amendment requiring states to allocate their electoral votes on a
proportional basis. Within weeks of that Senate vote, however, northern
liberals—who had apparently been asleep at the switch—realized that such
a measure would likely have devastating consequences for civil rights (as
well as other causes they held dear), and the House rejected the amendment
by a large margin. Soon thereafter, the appeal of district and proportional
plans began to diminish in Washington, although individual states—as



described in subsequent chapters—have resurrected such proposals from
time to time.

In Part III the thematic focus shifts to the idea of replacing the Electoral
College with a national popular vote, a reform that would have brought an
end to the “unit rule” and done much else besides. Chapter 4 opens with a
return to the early nineteenth century, when the first proposal for a national
ballot was put before Congress, only to be dismissed after a brief, yet
revealing, debate. The remainder of the chapter, which reaches
chronologically into the 1950s, attempts to explain why the idea of a
national popular vote—which now seems so plausible an alternative to the
Electoral College—was essentially a nonstarter until the second half of the
twentieth century. The answer has a lot to do with race.

Chapter 5 contains what is perhaps the dramatic high point of this long
saga. It examines how and why the idea of a national popular vote moved to
the center of political debate in the 1960s, tracing both the events and the
shifting ideological currents that culminated in the passage of an
amendment resolution in the House of Representatives in 1969. The chapter
also explores the obstacle-strewn path followed by the same resolution as it
became embattled in the Senate in 1969–1970, with liberals led by Indiana
senator Birch Bayh squaring off against an opposition largely led by
southern senators, including South Carolina’s Strom Thurmond and North
Carolina’s Sam Ervin. The core analytic thrust of the chapter is to explain
both why a national vote came so close to passage at this historical moment
and why it ultimately failed.

Chapter 6 focuses on the 1970s, particularly the years 1976–1979, when
Senate liberals, again led by Birch Bayh, sought to resurrect a national
popular vote amendment. They were prompted to do so partly by the 1976
election, which came perilously close to keeping President Gerald Ford in
the White House despite a decisive popular vote victory by Jimmy Carter.
In the wake of that election, optimism about the prospects for reform was
widespread, but Bayh and his allies were obliged to navigate through two
and a half years of procedural delays before they were able to bring their
resolution up for a vote in the Senate in the summer of 1979. Once again,
the amendment was defeated—although the political lineups were
intriguingly different from what they had been a decade earlier.



Part IV (Chapter 7) brings the tale up to date, tracing what did and
(importantly) did not happen between 1980 and 2019, a still-ongoing era
during which the issue of Electoral College reform has been encased in
partisan politics. At the center of the chapter (and inviting explanation) is
the remarkable fact that Congress has paid almost no attention to
presidential election reform despite “wrong winner” elections in 2000 and
2016; until November 2000 it was widely believed that any such event
would surely spur change and perhaps precipitate a legitimacy crisis. The
chapter also traces the ways in which the silence in Washington generated
activity elsewhere in the nation: numerous attempts at reform surfaced at
the state level, as did a variety of innovative ideas, and initiatives, for
altering the system without going through Congress. (The most substantial
of these has been the National Popular Vote Interstate Compact.) The recent
history, consequently, may not be quite as deflating for the reform-minded
as it might appear at first glance.

The Conclusion sums things up and reflects on their meaning: that’s
what conclusions do. By then, I hope, the reader will have come to
appreciate the wisdom of J. Hampden Dougherty, an early twentieth-
century writer on the Electoral College. “Every attempt to solve the
problem,” Dougherty observed in 1906, “should be predicated upon the
teaching of history.”37



 



PART I

Origins



 

ONE

FROM THE CONSTITUTION TO
THE TWELFTH AMENDMENT

The Electoral College did not spring full-grown from the head of Zeus—or
James Madison. The delegates to the Constitutional Convention in
Philadelphia in 1787 had difficulty designing a system for choosing the
chief executive of their new nation, and they reached agreement on a plan
only as the Convention was coming to an end. The first three presidential
elections, conducted in accordance with the constitutional blueprint,
proceeded fairly smoothly, although they revealed some wrinkles in the
electoral process, suggesting a potential lack of alignment between the
Constitution’s directives and the emerging practice of presidential politics.
The fourth contest, between John Adams and Thomas Jefferson in 1800,
precipitated a severe and messy electoral crisis that was resolved in the
House of Representatives only after prolonged public and behind-the-
scenes drama. In its wake, members of Congress, seeking to avoid a repeat
of that crisis and to address other issues as well, pursued two different
amendments to the Constitution, one of which was adopted as the Twelfth
Amendment in 1804. To use modern parlance, the rollout of the presidential
election system was bumpy.

Creating the Electoral System

In September 1787, as the Constitutional Convention was drawing to a
close, James Wilson of Pennsylvania observed that “in truth the most



difficult” issue that the framers had encountered was designing a method
for choosing the nation’s chief executive. The “subject has greatly divided”
the Convention, Wilson observed, and “will also divide the people out of
doors.” One of the most active and influential participants in Philadelphia,
Wilson further acknowledged that “he had never made up an opinion on it
entirely to his own satisfaction.”1

Wilson’s words were telling, all the more so because they were echoed
by other prominent framers, including James Madison and his Virginia
colleague, George Mason.2 When the delegates assembled in late May 1787
to revise the Articles of Confederation—a task that quickly segued into
drafting an entirely new Constitution—they had rapidly agreed that the
government they were designing would possess an executive branch. (There
was a Congress but no separate executive under the Articles of
Confederation that had loosely bound the states together since 1781.) In the
deliberations that followed, stretching out over several months, they also
settled on the powers to be vested in the chief executive and by mid-August
had determined that he would hold the title “president.”3

But the delegates struggled with the process of choosing a president. A
key source of their difficulty was the absence of models: history offered few
precedents for the selection of a republican chief executive, and in their
own colonial experience executive power was wielded by men who had
attained their positions through either heredity or appointment by a higher
authority. To be sure, the recently formed American states (other than
Pennsylvania) had governors, but the states themselves were still
experimenting with their institutions. Most governors were chosen by state
legislatures for one-year terms and consequently had little independence
from their legislatures; the governors of New York and Massachusetts, in
contrast, were popularly elected and wielded more power. It was not evident
that either of these models could or should be replicated in a national, and
federal, government. The framers faced the challenge of having to invent
something, almost from scratch.4

When the Convention began, the most readily available option (the
“default” in twenty-first-century argot) was selection by the legislature.
That was the method proposed in the Virginia Resolutions that shaped the
early weeks of deliberation, and some delegates regarded it as the obvious
choice. Roger Sherman of Connecticut, for example, “considered the



Executive magistracy as nothing more than an institution for carrying the
will of the Legislature into effect,” and the executive thus “ought to be
appointed by and accountable to the Legislature only.” In the first vote
taken on the issue, the delegates clearly signaled their approval of
legislative selection, with the president to serve a term of seven years. They
would reach the same decision—with variations in the details—three more
times in the course of the summer.5

Yet these decisions did not stick, and the delegates reopened the issue
again and again, sometimes voting on one day to reverse a decision made a
day or two earlier. Straightforward as legislative, or congressional, selection
may have appeared—permitting, as it did, the nation’s political leaders to
choose the executive—the method nonetheless had a cluster of troubling
defects: it made the executive dependent on the legislature, undercut the
executive’s capacity to check legislative power, and seemed likely to
encourage “cabal and corruption” in the selection process. Elbridge Gerry
of Massachusetts was adamant that “an election at all by the National
Legislature was radically and incurably wrong.” The executive “will be the
mere creature of the Legislature if appointed and impeachable by that
body,” insisted Pennsylvania’s Gouverneur Morris. He also warned of “the
danger of intrigue and faction if the appointment should be made by the
Legislature.” “If the Executive be chosen by the National Legislature,”
Morris maintained, “he will not be independent on it; and if not
independent, usurpation and tyranny on the part of the Legislature will be
the consequence.”6

Madison, the most influential of the framers, put forward a broader,
more theoretical argument, spelling out his view that the executive branch,
in fact, did not exist simply to carry out “the will of the Legislature.” It was
“a fundamental principle of free government that the Legislative, Executive,
and Judiciary powers should be separately … and independently
exercised,” he observed. “It is essential then that the appointment of the
Executive should either be drawn from some source, or held by some
tenure, that will give him a free agency with regard to the Legislature. This
could not be if he was to be appointable from time to time by the
Legislature.”7 Defenders of congressional election tried to meet some of
these objections by proposing that presidents hold office for lengthy terms
and not be eligible for reelection.8



The early rounds of debate included substantial discussion of the
possibility of choosing the president through a national popular election.
James Wilson spoke repeatedly “in favor of an appointment by the people,”
claiming that popular elections would render different branches of the
government “as independent as possible of each other, as well as of the
States.” George Mason agreed in principle although he thought it
“impracticable.” When the issue came up for extended consideration in the
middle of July—after a critical three-week period during which the
Convention finally resolved thorny issues regarding representation in
Congress—several key figures voiced support for a popular election.
Gouverneur Morris insisted that the executive “ought to be elected by the
people at large, by the freeholders of the Country.” (For nearly all of the
framers, election “by the people” meant election by adult men who owned
some property or paid taxes.) He acknowledged that “difficulties attend this
mode,” but “they have been found superable in New York and in
Connecticut” and could be overcome for the nation as a whole. Morris also
insisted that a national election was the surest way for a worthy man to be
chosen. “If the people should elect, they will never fail to prefer some man
of distinguished character, or services; some man … of continental
reputation.”9 Morris, as well as other prominent advocates of popular
election, favored both a strong executive and a strong national government.
Direct popular election—a method that bypassed the states and created one
national constituency for the presidency—seemed likely to further those
aims.10

Notably, Madison also endorsed “election by the people or rather by the
qualified part of them.” He reached that conclusion not from an a priori
commitment to democratic values or processes but by surveying the
logically possible alternatives. “The election must be made either by some
existing authority under the National or State Constitutions—or by some
special authority derived from the people—or by the people themselves.
The two Existing authorities under the National Constitution would be the
Legislative and the Judiciary,” he noted. Madison had steadfastly objected
to legislative selection, and the judiciary, he concluded, “was out of the
question.” Equally powerful arguments were raised against selection of the
national executive by governors or state legislatures, possibilities that had
also been raised at the Convention. “The Option before us then lay between



an appointment by Electors chosen by the people” (another idea that had
surfaced in debate) “and an immediate appointment by the people.”
Electors, Madison believed, would be vastly preferable to a decision by the
legislature, but “with all its imperfections,” election by the people would be
“best.”11

Among the “imperfections” that Madison perceived, one touched
directly on the hot-coal issue that most profoundly divided the states and
had already come close to derailing the constitutional project: slavery. If the
executive were selected through “an immediate choice by the people,” then
the influence of each state—or region—would be determined entirely by
the number of votes that its residents cast. This was a “difficulty,” Madison
observed on July 19, because “the right of suffrage was much more
diffusive in Northern than the Southern States; and the latter could have no
influence in the election on the score of the Negroes.” Madison and his
colleagues, of course, were particularly sensitive to this issue in the mid-
July debates because they had just finished hammering out the “three-
fifths” compromise, a provision that resolved a deep-rooted, potentially
fatal conflict between the North and the South by counting each slave as
three-fifths of a person in determining the number of seats a state would
have in Congress. (The Convention had simultaneously forged a
compromise between the large and small states by deciding that
representation in the House, but not the Senate, would reflect a state’s
population.) If the president were to be chosen in a national popular
election, the southern states would gain no comparable political advantage
from their slaves. Nonetheless, Madison—who consistently maintained that
the fundamental division in the country was between the North and the
South, not between small and large states—concluded on July 25 that “local
considerations must give way to the general interest.” As a southerner, he
was “willing to make the sacrifice” and accept a national popular vote.12

Most of Madison’s colleagues—and nearly all of his fellow southerners
—found the arguments for a national election to be less compelling than he
did. Sherman worried that the people “will never be sufficiently informed of
characters” and would simply vote for someone from their home state,
making it likely that the executive would always come from a large state.
Charles Pinckney of South Carolina concurred, adding his apprehension
that the people would end up being “led by a few active and designing



men.” (The notion that the “people” were subject to manipulation by
unscrupulous or charismatic demagogues was a commonly expressed
reason both for restricting the franchise and for preferring indirect,
multitiered elections to direct balloting by the people.) George Mason
compared a popular election to “a trial of colors” by “a blind man”—
because “the extent of the Country renders it impossible that the people can
have the requisite capacity to judge” the candidates. Gerry was more
intemperate, insisting that “the ignorance of the people” would render a
popular election “radically vicious.”13

Importantly, the Convention debates regarding popular election did not
revolve around—or even directly address—political rights. There were few
suggestions (Morris and Wilson may have come closest) that the people had
an inherent right to choose their chief executive; nor were there direct
assertions that the people were inherently unqualified to participate or that
their doing so would pose a threat to the social order, although hints of that
perspective were present.14 The debate, which was publicly joined by only a
minority of the delegates, was not about democracy or republicanism or the
political values of the new nation but about institutional balance and
efficacy. Most of the stated opposition to a national popular vote
emphasized the advantage it would give to the large states and the difficulty
of acquainting a national electorate with the candidates. What limited the
support for a single national election, thus, was not antagonism to popular
participation but an array of other apprehensions: that such an election
would be too conducive to a national, rather than federal government; that it
would be too “impractical” (the term that Wilson and Madison ascribed to
the views of the opposition during the ratification debates); and that it could
threaten the balance of influence between free and slave, as well as small
and large, states. Formal proposals for a direct national election never
garnered broad support and on several occasions were voted down by large
margins.15

A similar lack of enthusiasm—and unanimity—greeted the numerous
other ideas that bobbed up over the summer: selection by the governors of
the states or by state legislatures; election by a committee of fifteen
legislators chosen by lot (and obliged to act as soon as they were chosen, to
avoid intrigue); a popular election in which each voter cast ballots for two
or three candidates, only one of whom could be from his own state:



nomination of one candidate by the people of each state, with the winner to
then be chosen by the national legislature.16 As the summer wore on, the
Convention also considered several proposals mandating that the chief
executive be chosen by specially designated “electors” who could be
chosen and apportioned among the states in a variety of ways. Although the
use of electors could avoid some of the problems attributed to congressional
selection (executive dependence on the legislature) or a national ballot (lack
of acquaintance with the candidates), no single proposal gained traction for
very long.17 As a result, and in the absence of an agreed-upon alternative,
the Convention kept returning, reluctantly and halfheartedly, to its original
position of authorizing the legislature to choose the president for a single
term (most likely lasting seven years).18

It was against this backdrop—months of indecision, disagreement, and
“reiterated discussions”—that the weary delegates, at the end of August,
finally turned the issue over to a committee on “postponed parts” (also
called the Committee of Eleven, reflecting the presence of one
representative from each state), chaired by David Brearley of New Jersey.19

In less than a week, that committee, which counted Madison and Morris
among its members, returned with a proposal for the institutional
configuration that, with slight revision, would come to be called “the
Electoral College.” Each state would be entitled to a number of electors
equivalent to its total membership in Congress (thus replicating the hard-
fought compromises over representation that had been reached in July), and
the legislature of each state would determine the manner in which those
electors would be chosen (giving state governments significant influence in
the process while allowing for the possibility of a popular vote to choose
electors). The electors would meet to cast their ballots in their respective
state capitals on the same date (thus avoiding “the great evil of cabal” as
Gouverneur Morris put it), and they would each cast two votes, one of
which had to be for an inhabitant of a state other than their own.20 The
electoral votes would be tallied in Congress; if no candidate received a
majority of the nation’s electoral votes, the Senate would decide among the
top five vote-getters. After the president was chosen, the candidate who had
the next largest number of electoral votes would become vice president. The
president and vice president would serve for four years and be eligible for
reelection.21



The Convention was receptive to the proposal, which included
numerous ideas and elements that had surfaced earlier in the summer.
Gouverneur Morris, known as an advocate of popular election, ably
explained and defended the proposal on behalf of the committee. Wilson,
Mason, and Pierce Butler of South Carolina quickly labeled it “a valuable
improvement” on choice by the legislature—although some of their
colleagues pointedly disagreed.22 Most of the criticism of the committee’s
handiwork, some of it harsh, centered on the role of the Senate in choosing
among candidates in the event that no candidate won a majority of the
electoral votes: the issue loomed large because many delegates believed that
this would be a routine occurrence. (“Nineteen times in twenty the
President would be chosen by the Senate,” declared George Mason.)23

Giving the Senate the power to frequently choose the president, it was
feared, would undercut the executive’s independence, forge a dangerous
“coalition” between the president and the Senate, and enhance the Senate’s
tendency toward “aristocracy,” particularly given that chamber’s anticipated
role in approving treaties as well as appointments to executive and judicial
offices.24 After an energetic debate (and an impressive display of collective
problem-solving), the Convention decided to transfer that power from the
Senate to the House of Representatives—where each state delegation would
cast one vote, thus maintaining the equality of influence among small and
large states.25 To further safeguard the process from political intrigue, the
Convention also inserted a proviso that electors not be members “of the
Legislature of the United States” or persons holding “any office of profit or
trust under the United States.”26

This brief nativity story makes clear that the presidential election
system enshrined in the Constitution embodied a web of compromises,
spawned by months of debate among men who disagreed with one another
and were uncertain about the best way to proceed. For many, perhaps most,
of the framers, the “Electoral College” was not their first choice or
preferred option. Madison, among others, consistently favored a national
popular vote, while numerous delegates persisted in supporting legislative
selection. Indeed, as historian Jack Rakove has pointed out, the key to the
outcome in the Convention was not that the Electoral College had great and
unmistakable virtues but that it had fewer perceived disadvantages than the
leading alternatives.27 It was, in effect, a consensus second choice, made



acceptable, in part, by the remarkably complex details of the electoral
process, details that themselves constituted compromises among, or
gestures toward, particular constituencies and convictions.28

At heart, the architecture of the electoral system represented a
compromise between those who favored selection by Congress and those
who insisted that such a process had fatal flaws. In its composition, the
Electoral College was (and is) a temporary replica of Congress populated
by “electors” (chosen by the states) who would assemble only once (in their
home states) and who would have no ongoing dealings with the national
government. It was, in effect, a temporary legislature, an assembly that
could not legislate and thus could not wield ongoing influence or be
corrupted. It also would disband as soon as it had carried out its one
function. The ingenious stroke of the Committee of Eleven’s proposal was
to satisfy the objections of those who opposed legislative selection while
still apportioning power and influence to the states according to the same
principles that governed representation in Congress.29

This impressively clever design, however, came with costs—or side
effects. The proposal adopted by the Convention carried over into
presidential selection the advantages that had been granted to small and
slave states with respect to representation in Congress; in so doing, it gave
both groups influence in presidential elections disproportionate to their free
(or voting) populations. This disproportionate power could affect the
outcome of elections, as would soon become clear when electoral votes
attributable to slaves provided Thomas Jefferson’s margin of victory over
John Adams in 1800; it remained clear in 2000 when George W. Bush
became president despite losing the popular vote, thanks to his having won
most of the smallest states in the nation. Another significant consequence of
this design—unforeseen and probably unforeseeable at the time—was that
it laid the groundwork for an alliance between small states and the South
that would, in future decades and centuries, be a potential source of
resistance to reforms of the electoral system.30

Ingenious as the blueprint for choosing a president may have been, the
framers had little shared understanding of how it would actually work in
practice. Many, perhaps most, believed that the electors, scattered among
the states, would serve as a kind of nominating board, picking the five
candidates who would then be vetted by the House of Representatives.



Others, including Madison and Alexander Hamilton, believed or hoped that
this would not be the norm, that elections would only occasionally end up
in the House. Whether the electors would deliberate, or just cast ballots,
when they met in their state capitals was also unclear; nor was there
certainty about whether there would be popular elections at all—given that
the Constitution left it up to state legislatures to determine how electors
would be chosen. The constitutional blueprint, in effect, did not offer or
reflect a coherent vision of how candidates would compete for the highest
office in the land.31 (The framers, on the whole, did not believe that political
parties would, or should, become part of the institutional landscape.) As
would quickly become apparent, moreover, the delegates also failed to
anticipate the complications that could flow from a system in which electors
did not distinguish their votes for president from their votes for vice
president.32

Such issues likely seemed remote to the forty-two delegates who
remained in Philadelphia in the middle of September 1787. They were
eager to bring their summer’s work to a close and were increasingly
convinced that however flawed their handiwork might be, it was the best
they could do “at this time.” The framers were buoyed by the conviction
that the Constitution they had drafted was vastly superior to the Articles of
Confederation and that whatever defects it possessed—no one thought it
perfect—would be tested over time and could be rectified through the
amendment process built into the document.33

Notably, the presidential election system attracted relatively little
attention during the sometimes ferocious debates over ratification that
unfolded in the states in the months after the draft Constitution was
circulated to the public. Hamilton, writing in March 1788 (in Federalist
68), observed that “the mode of appointment of the Chief Magistrate of the
United States is almost the only part of the system, of any consequence,
which has escaped without severe censure.” He attributed this to the virtues
of the design: “If the manner of it be not perfect, it is at least excellent.”34

Hamilton’s view, widely cited by modern defenders of the Electoral
College, must be taken with a generous helping of salt: Federalist 68, after
all, was a polemic written to promote ratification in New York. In fact, there
was criticism—much of it focused on the complexity of the apparatus and
the distance separating the people from the ultimate decision, particularly if



the House were called upon to make the final decision. That the criticism
was not more abundant likely stemmed less from any widely recognized
excellence than from the presence of much larger, more compelling
objections to the draft Constitution, including the centralization of power in
a distant, potentially “aristocratic” national government and the absence of
a bill of rights. Then too, Federalists and Anti-Federalists alike, in the fall
of 1787 and the spring of 1788, may have been less focused on “the mode
of appointment of the Chief Magistrate” because they all knew that—
however the electoral system actually worked—George Washington would
be their first president.35

The First Elections

The ratification of the Constitution in June 1788 opened a critical period of
experimentation with the new electoral system. Washington’s election may
have been a foregone conclusion, but there was much to be discovered—
and determined—during the first handful of presidential contests; no one
could confidently predict how the complicated mechanism crafted by the
founders would operate in practice. Because the Constitution specified only
that the electors of each state would be appointed “in such Manner as the
Legislature thereof may direct,” key decisions shaping the presidential
selection process were still to be made by the states. Each legislature would
have to devise rules and procedures for choosing electors, apportioning
electoral votes, and conducting elections. The laws and rules, moreover,
would be only part of the story, because they would inescapably interact
with, shape, and be shaped by an emergent political culture and by diverse
political actors who would explore, probe, and exploit the incentives and
opportunities that—wittingly or not—were embedded in the institutional
arrangements.

The first presidential election—begun in 1788 and completed in 1789—
offered a few preliminary answers to the questions that hung in the air.36 It
quickly became clear, for example, that the legislatures of the states would
adopt diverse methods of choosing electors. (See Table 1.1.) After
substantial debate, Pennsylvania and Maryland opted for statewide popular
elections to select slates of electors (a method known as the “general
ticket”); two states preferred elections by district; and three legislatures,



with less debate, decided to appoint electors by themselves. Both
Massachusetts and New Hampshire devised mixed systems that permitted
the legislature to choose electors from the highest vote-getters in elections,
while New Jersey entrusted the selection of electors to its governor and
privy council.37 Particularly in those states that held popular elections, no
small amount of political jockeying preceded the selection of electors.
Despite the framers’ oft-stated aversion to “factions,” these contests were
shaped by the divide between Federalists and Anti-Federalists (many of
whom were intent on amending the Constitution).38 On the whole, the men
who became electors were a distinguished group, with ample political
experience, suggesting that they were expected to exercise judgment in
casting their electoral votes.39

The 1788–1789 election also brought to the surface a problem latent in
the process of selecting both the president and the vice president with a
single set of ballots. The Constitution instructed each elector to vote for two
candidates for president: the person receiving the largest number of votes (if
a majority) would become president, while the runner-up would assume the
vice presidency. Once the electors had been chosen, in early January 1789,
there was little doubt about the identities of the men who would hold these
two offices. George Washington had long been the consensus choice for
president, despite his reluctance to signal his willingness to serve, and after
months of maneuvering, Federalist leaders had coalesced around John
Adams for the vice presidency. With the Federalists performing strongly in
most states, support for Adams was so widespread that he seemed likely to
garner nearly as many electoral votes as Washington.40

That posed a problem—or at least a potential problem: electors had no
way to rank their two votes, to distinguish their choice for president from
their choice for vice president. It consequently could arise, as the ever-
vigilant Alexander Hamilton put it, that “a few votes insidiously withheld
from Washington” would usher Adams into the presidency. “Everybody is
aware of that defect in the Constitution,” Hamilton noted, “which renders it
possible that the man intended for Vice President may in fact turn up
President.” Hamilton, Tench Coxe, and other Federalists appear to have
dodged that bullet by arranging for a handful of electors to cast ballots for
candidates other than Adams, but the potential for future trouble was clear.41



The next three presidential elections—in 1792, 1796, and 1800—
offered a more ample demonstration of the system’s distinctive, and
sometimes problematic, properties. The outcomes of these elections have,
in retrospect, acquired an aura of orderly inevitability, with a procession of
eminences holding the nation’s highest office. Washington and Adams were
reelected in 1792; Adams was victorious in 1796, with Thomas Jefferson,
the runner-up, becoming vice president; and Jefferson ascended to the
presidency in 1801 (albeit with the less celebrated Aaron Burr as his vice
president). Yet much was stirring beneath the surface, both in the tone of
political life and in the process through which the nation was choosing its
chief executive.

Most importantly, these years witnessed the sharpening of political
divisions and the emergence of state and national organizations that
increasingly resembled parties. In the course of the 1790s the tensions
between Federalists and Anti-Federalists, born in the struggle over
ratification of the Constitution, morphed into a broader ideological cleavage
between Federalists and Republicans, or Democratic-Republicans, the
labels adopted by political clubs or “societies” that began to organize in
1793.42 The Federalists, centered in the northeastern states, were advocates
of a strong central government, a national bank (as well as other features of
Treasury Secretary Hamilton’s economic program), and close ties to
Britain. Some were hostile to slavery, and most were skeptical about the
desirability of non-elite participation in public affairs. The Democratic-
Republicans (or, hereafter, Republicans) were less elite, more popular in the
South, wary of granting too much power to the national government,
antagonistic to Hamilton’s economic program, and sympathetic with the
wave of democratic sentiments unleashed by the French Revolution. The
gulf between the Federalists and the Republicans widened in the 1790s,
while relations among their leaders grew testier. In 1797, Jefferson, writing
from Philadelphia, observed that “men who have been intimate all their
lives cross the streets to avoid meeting, and turn their heads another way,
lest they should be obliged to touch their hats.”43

By the middle of the 1790s the men who adhered to these two
ideological tendencies were actively constructing state and national
alliances whose purpose was to win elections. They were also intent on
distinguishing themselves from their adversaries—sometimes with venom



and with the aid of a newly created partisan press. That both sides
repeatedly blamed their rivals for the increasingly partisan atmosphere (and
even for the need to organize at all) was a telling sign that political parties
were not yet an accepted feature of the political landscape, that the anti-
party convictions so often voiced by the framers retained normative weight.
Yet parties, or proto-parties, were taking shape, even if there was no
presumption that they, or a two-party system, would be permanent.44

For the leaders and builders of these alliances, no prize was greater than
the presidency, and the efforts to win that office—through the complex
electoral system—contributed substantially to the development of national
parties. Although the system had been designed to hinder organized
political competition (and parties), the leading candidates for president, as
early as the 1790s, were selected by their party’s congressional caucus.45

Winning the presidency and the vice presidency, moreover, required
strategic coordination across state lines, coalescing behind preferred
candidates, and discouraging local favorites who could end up handing the
election to an opponent or into the House of Representatives. It also meant
monitoring a complicated electoral calendar (there was no single date on
which all states chose their electors) and keeping track of not only the
“first” but also the “second” vote that each elector might cast.46 In addition,
competition for the presidency put a premium on winning control of state
legislatures, which sometimes chose electors by themselves or, at the least,
could decide how electors would be chosen: in many states the decisive
elections were those that determined the makeup of the legislature months
before the casting of presidential ballots.47 The men who organized state
campaigns also had to generate lists of reputable electors, make sure that
those electors were reliable supporters, and prepare handbills informing
voters how to cast ballots for their candidates’ electors.48 (Presidential
candidates themselves did not visibly campaign for the office.)
Accomplishing these tasks—which seem routine in the twenty-first century
and have been routine since the 1820s—demanded organizations of a type
that would surely have been frowned upon by the framers, who had done
their utmost in Philadelphia to mitigate the influence of faction. Yet by 1796
such organizations existed in every state, in at least rudimentary form, and
with each passing year the parties became more skilled at electioneering.49



Indeed, thanks to the emergence of political parties, the electoral
system, by 1800 or even 1796, was functioning in ways quite different than
the framers had envisioned.50 The men who became electors, for example,
continued to be local notables, but increasingly often they were chosen not
to offer independent judgments but to cast ballots for candidates that they
were known to support.51 As early as 1792 some aspiring electors pledged
in advance to cast their “second” vote for John Adams or, alternatively,
George Clinton.52 In 1796 Samuel Adams, the redoubtable old revolutionary
and Anti-Federalist, campaigned for the office of elector in Massachusetts
by signaling clearly that he would vote against his cousin, John, and for
Republican Thomas Jefferson. In northern Virginia, Leven Powell, a
wealthy landowner and businessman, actively sought the post of elector in a
heated contest against S. T. Mason, a nephew of prominent Anti-Federalist
George Mason. Powell barely disguised his support of Adams and was
overt in his antagonism to Jefferson.53

Most electors, moreover, were selected not in hotly contested elections
but by small groups of legislators and political leaders who were aware of
the electors’ political sympathies.54 A Virginia pamphlet highlighted the
shrinking role of the elector by noting that “talents are not necessary, and
even experience is not required. It cannot therefore be material who the
elector is, providing his character assures us, that he will give the vote
which his constituents appointed him to bestow.” When a Federalist elector
from Pennsylvania cast one of his votes for Jefferson rather than Adams in
1796, he became the target of a public rebuke: “I chose him to act, not to
think,” complained a Federalist voter, providing the first recorded
remonstrance against a “faithless” elector. By 1800 there had ceased to be
any expectation that electors would deliberate when they gathered in their
respective state capitals.55

LEGISLATURES, DISTRICTS, OR THE GENERAL TICKET

More consequentially, partisan impulses were influencing state legislatures
as they made decisions about methods of choosing electors. In 1792, 1796,
and 1800, electors in some states were chosen through district elections,
while elsewhere they were elected through the general ticket or by the
legislature itself. (See Table 1.1.) But the lineup of states and selection



methods was not fixed: states took advantage of the flexible constitutional
architecture to switch procedures from one election to the next. Delaware,
for example, shifted from district elections to legislative selection between
1789 and 1792; Maryland and North Carolina adopted the district method in
1796; four states turned the matter over to their legislatures in 1800, while
Virginia abandoned district elections in favor of the general ticket. As Table
1.1 indicates, the most evident trend between 1789 and 1800 was the
increase in the number of states in which the legislatures themselves chose
the electors. In 1800 popular elections of any type were held in only six out
of sixteen states.56
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These shifts reflected something more than an impulse to experiment
with a new institution: electoral strategizing was clearly at work. Although
popular elections by district were often heralded, especially by Republicans,
as the method most consistent with the principles of republican government,
it quickly became evident to all participants that a party with majority
support in a state or its legislature would gain an advantage if it utilized the
general ticket or had the legislature itself choose electors. That way, all of a
state’s electoral votes could be cast for the party’s preferred candidate.
Conversely, a minority party had instrumental reasons for preferring district
elections—although precisely because of its minority status it could not
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impose that preference on the legislature. In Pennsylvania in 1796 the
Republicans, who were pessimistic about their chances of winning the state,
tried to get the Federalist legislature to agree to district elections; not
surprisingly, the Federalists refused, insisting on retention of the general
ticket. Four years later, when the state’s Republicans were more upbeat
about their prospects, they altered their stance and declared themselves to
be in favor of the general ticket.57

New York also offered a vivid example of the partisan maneuvers
infusing decisions about the methods of choosing electors. In the late winter
of 1800 the Federalist-dominated legislature rejected Republican proposals
to choose electors by district and decided to retain that power for itself. Two
months later, the Republicans scored a surprising victory in state legislative
elections, thanks to working-class discontents with Federalist elitism in
New York City and an energetic legislative campaign choreographed by
Aaron Burr. The shift in control of the legislature, to the chagrin of
Federalists, promised to deliver all of New York’s electoral votes to
Jefferson. Unwilling to accept defeat, Hamilton then promoted a
Machiavellian scheme (justified in the name of “public safety”) to have
Federalist governor John Jay call the outgoing legislature back into session
to pass a law requiring an election by districts—which would rescue some
electoral votes (and perhaps the election) for Adams. Jay, demonstrating
that personal honor could still occasionally outweigh political partisanship,
rebuffed Hamilton’s entreaty. “Proposing a measure for party purposes,”
Jay scrawled on the back of the letter he had received from Hamilton,
“would not become me to adopt.”58

Most famously, of course, partisan advantage was the motive behind
Virginia’s decision to switch from district elections to the general ticket in
1800. (It was one of six states to change its method of choosing electors
leading up to that election.) Jefferson had lost the election of 1796 by three
electoral votes, one of which had come from the Virginia district that had
chosen Federalist Leven Powell as an elector. Jefferson’s supporters were
determined that this scenario not be repeated in 1800, and a legislative
committee that included Madison, an eloquent advocate of district elections,
recommended a switch to the general ticket. Notably the legislature
formally acknowledged that the change was grounded in political
pragmatism rather than principle, declaring that such action was warranted



“until some uniform mode for choosing a President and Vice President …
shall be prescribed by an amendment to the Constitution.” Despite the
apologetic rationale and to no one’s surprise, Adams’s home state of
Massachusetts reacted to Virginia’s decision by retaliating: it abandoned
district elections in favor of choice by the legislature.59

The frequent changes in procedure were accompanied by noisy,
sometimes strident, public debates about the virtues and defects of different
methods of choosing electors. There were two axes to these debates, which
played out in newspapers, pamphlets, state legislatures, and taverns across
the country. The first was whether the choice of electors ought to be in the
hands of the people or the legislature. Advocates of popular election,
numerous in both parties—although the Republicans were more united and
boisterous about it—were adamant that the people had the right to choose
their “chief magistrate” and that legislative selection smacked of
aristocracy. The “independent freemen of this state,” argued a member of
New Jersey’s legislature in 1799, should “exercise a right which, by the
federal constitution, and by the nature and spirit of a republican
government, is guaranteed to them.” The constitutional argument was
grounded in a slightly tortured parsing of the wording of Article II, section
1: by declaring that “each state shall appoint” (rather than “each state
legislature shall appoint”) electors, it was claimed, the framers intended to
give the people, rather than the legislature, the right to choose electors.60

Defenders of legislative decision rejected these arguments, insisting that
the words state and legislature were synonymous, that the Constitution left
the choice of method entirely to the legislatures, and that state legislators
were best equipped to choose electors who would express the wishes of the
state. Some New York Federalists even maintained that an election by the
people would violate the constitutional requirement that “each state shall
appoint” electors. As early as 1792, advocates of legislative selection also
maintained that elections were costly, inconvenient (especially in “an
inclement season of the year”), difficult to organize in the short temporal
window mandated by Congress, and likely to create “tumult and disorder.”
District elections were criticized as particularly burdensome because district
lines would have to be redrawn after each census and could not coincide
with congressional district boundaries (because there were more electors
than members of Congress). Usually in private but occasionally in public,



overtones of Federalist elitism crept into the defense of legislative authority.
“Representatives have more expanded minds,” claimed a Federalist from
Albany, New York. “Popular elections are bad, because the electors get
misinformed by wicked and designing men.”61

The second axis of debate pitted advocates of district elections against
proponents of the general ticket. (In many states there were similar and
parallel debates regarding the best method for electing members of the
House of Representatives.)62 The arguments for district elections, which
were favored by most Republicans and some Federalists, were
straightforward: voters in districts would be more knowledgeable about
candidates for elector than they possibly could be in a statewide election;
minority opinions would be represented (with the general ticket “one half of
the people are reduced to a cipher”); and the views of the people would be
more accurately reflected in the electoral tally. Jefferson himself, writing in
1800, endorsed this perspective: “It is merely a question whether we will
divide the United States into sixteen or one hundred and thirty-seven
districts,” Jefferson observed. “The latter being more checquered, and
representing the people in smaller sections, would be more likely to be an
exact representation of their diversified sentiments.” Proponents of district
elections commonly sought to claim the mantle of the founding fathers,
asserting that the framers had district elections in mind when they devised
the electoral system. Direct evidence for that assertion was skimpy, but
James Madison, writing in the 1820s, recollected that “the district mode
was mostly, if not exclusively in view when the Constitution was framed
and adopted.” Madison, who always (or almost always) had an eye on the
big picture, also deepened the argument, maintaining that district elections
could serve as a counterweight to the formation of regional political blocs.
Some district advocates took a more aggressive stance, attacking the
general ticket as “aristocratic” (a damning accusation) because it obliged
the people to cast ballots for electors whom they did not know and gave real
power to the coteries of political leaders who nominated the electors.63

Advocates of the general ticket dismissed such criticisms, arguing that it
was the method “most likely to accomplish the wishes of a majority of the
people” and was perfectly consistent with “republican principles.” They
pointed out that under the district system a candidate could win a majority
of a state’s electoral votes without winning the popular vote, and they



claimed that only men chosen in a statewide election could truly represent
the interests of the entire state. “Crito,” who penned a South Carolina
polemic urging that both electors and members of Congress be chosen by
the general ticket, insisted that statewide elections would help to unify his
politically divided state. “District elections foster and nourish local
attachments” that were “frequently incompatible with the general good,”
Crito claimed. The general ticket, in contrast, would “melt down the
hitherto discordant opinions of Carolina into the great mass of public
interest and general happiness” and “obliterate those invidious lines of
demarcation … between the upper and lower divisions of the state.” A
pamphlet offering an impassioned, if overwrought, defense of Virginia’s
switch to the general ticket in 1800 maintained that statewide elections were
needed to preserve the influence of the large states—which would be
dissipated if states were divided into districts. (Large states, the author
asserted, were already disadvantaged by the allocation of electoral votes
and by the contingent election procedure.) Even worse, the pamphlet
argued, with more than a touch of sophistry, district elections could deprive
a state of all influence if half of its electors went to each candidate!64

The rhetorical battles were sharp-witted and sometimes fierce, yet by
1800 it was clear that the virtues or defects of different systems were
somewhat beside the point. The issues were completely enmeshed in
partisan politics, and both the pamphlet wars and the jousting in state
legislatures were heavily laced with partisan interests and accusations. The
Washington Federalist claimed that Republicans supported district elections
only when they were in the minority, and Virginia’s switch to the general
ticket in 1800 was widely denounced as an unprincipled maneuver designed
to help elect Jefferson. That denunciation had merit, of course, and
Republican attempts to justify the move on principled grounds rang hollow
and defensive.65 Yet there was also truth to Virginia Republicans’ claim that
it would be foolish for them to maintain a district system while so many
Federalist-leaning states utilized legislative selection or the general ticket—
both of which guaranteed to deliver all of a state’s electoral votes to the
Federalist candidate.66 As Jefferson put it,

On the subject of an election by a general ticket, or by districts, most
persons here seem to have made up their minds. All agree that an



election by districts would be best, if it could be general; but while
ten States choose either by their legislatures or by a general ticket, it
is folly and worse than folly for the other six not to do it. In these
ten States the minority is certainly unrepresented; and their
majorities not only have the weight of their whole State in their
scale, but have the benefit of so much of our minorities as can
succeed at a district election.67

Such views were not unique to Virginians. Politically active citizens in
many states expressed the opinion that district elections would be best but
that “as long as some of the states choose their electors … by a general vote
either of their legislatures or the people at large, the other states must in
their own defense either adopt the same method or submit to be unequally
represented in the election.”68

That opinion may well have been shared by a majority of Americans in
the months leading up to the sharply contested election of 1800. Although
three states (Kentucky, Maryland, and North Carolina) held district
elections in 1800, thirteen embraced the pragmatic and partisan logic of
winner-take-all. As long as some states were choosing electors through the
general ticket or legislative action, others—or, to be precise, their dominant
parties—could maximize their influence only by following suit. The
combination of a close election and an acrid partisan climate, moreover, lent
urgency and a sense of legitimacy to efforts by state party leaders to do
everything in their power to elect their preferred candidate. The 1800
election, after all, was portrayed as pitting an elitist with monarchical
tendencies, who had sought to suppress dissent and a free press through the
Sedition Act, against an “infidel” slave owner with radical democratic, even
Jacobin, leanings. With so much at stake, the niceties of republican
principles took a back seat to victory.69

DUAL VOTES AND THE 1800 ELECTION

The 1796 and 1800 elections also returned the spotlight to the problems that
could arise from the requirement that each elector cast two votes for
president. If Alexander Hamilton had learned in 1789 that a bit of
maneuvering could prevent the “dual” or “double” vote system from having
an unintended outcome, by 1796 he was also alert to its other strategic



possibilities. Although a Federalist, Hamilton did not welcome the prospect
of an Adams presidency, and he worked hard behind the scenes to elect
instead the younger and more malleable Thomas Pinckney of South
Carolina. Pinckney was generally regarded as his party’s choice for vice
president, but Hamilton hoped to persuade a smattering of Federalists,
particularly in the South, to cast their two ballots for Pinckney and someone
other than Adams, thereby giving Pinckney the edge in total electoral votes.
The scheme backfired (handing the Republican Jefferson the vice
presidency), in part because some of Adams’s supporters, alert to
Hamilton’s maneuvers, also engaged in strategic voting, casting their
second ballots for men other than Pinckney. Remarkably, in the final tally
forty-eight electoral votes were recorded for persons other than the four
quasi-official candidates (Adams, Pinckney, Jefferson, and Burr).70

Four years later, with this history fresh in mind, the Republican
congressional caucus, while nominating Jefferson and Burr for national
office, specified that Jefferson was its candidate for president, with Burr
implicitly assigned to the vice presidency. The Federalists, however, did not
take a similar step, opening the door for the tireless Hamilton to engage in a
new round of electoral machinations designed to unseat Adams and elevate
Charles Coatsworth Pinckney (Thomas’s older brother) to the presidency.
(C. C. Pinckney, the “second” Federalist on the ballot, was a distinguished
lawyer who had fought in the Revolutionary War and served as a delegate
to the Constitutional Convention.) Hamilton failed once again, with the
Republicans edging out the Federalists in the electoral vote tally. Notably,
the electors of both parties displayed far greater party discipline than they
had in 1796. All of the electors except one (a Federalist from Rhode Island)
cast their votes for the two chosen candidates of their party.71

What resulted was an election that was tied, with both Jefferson and
Burr receiving seventy-three electoral votes while Adams garnered sixty-
five and Pinckney sixty-four. As the Constitution instructed, the choice
between Jefferson and Burr (they alone remained in the running because
each had a majority) was turned over to the House of Representatives,
where the Republican caucus’s designation of Jefferson as the party’s
presidential candidate carried no legal weight. On February 11, 1801,
immediately after the electoral vote tally was announced at a joint session
of the lame-duck Congress, the House convened and began polling the state



delegations, each of which was entitled to one vote. The Republicans
controlled eight delegations in the lame-duck House, all of which voted for
Jefferson. The six delegations dominated by Federalists cast their ballots for
Burr, while two delegations were evenly split and abstained. Nine votes (a
majority of the sixteen states) were needed to elect a president. The House
remained in session deep into the evening, conducting nineteen roll call
votes, with the outcome the same each time.72

The electoral system had produced a major crisis a dozen years after its
creation. The Republican candidate who was preferred by Republicans was
locked in a tie with the party’s “second candidate.” The tie could be broken
only with Federalist votes, and many Federalists were so hostile to Jefferson
that they favored Burr despite his reputation as an unscrupulous schemer—
a reputation fortified by Burr’s odd public silence and alleged private
maneuvers in the winter of 1800–1801. (Hamilton, significantly, could not
bring himself to support Burr, a fellow New Yorker and longtime antagonist
whom Hamilton characterized as “morally bankrupt” and “unprincipled.”)
Adding urgency to the drama, if the tie persisted until March 4 (the end of
Adams’s term and the term of the sitting Congress), there would be no way
to elect a president until the new Congress convened nine months later.
Meanwhile, either there would be no chief executive or the office would be
filled by the president pro tem of the Senate or the Speaker of the House of
Representatives, both of whom were Federalists. As the standoff dragged
on, rumors proliferated that Virginia would secede, that Republicans would
take up arms if Jefferson were not elected, and that armed men had seized
the arsenal in Philadelphia and were preparing to march on Washington.
Calls for a new constitutional convention were widespread. Equally
persistent were rumors and suggestions (some of them apparently true) that
Federalists were offering deals to both Jefferson and Burr, hoping to trade
votes for policy concessions. This unseemly, potentially dangerous
deadlock was surely not what the founding fathers had in mind when they
imagined the House of Representatives solemnly choosing the best man to
be president.73

The logjam was finally broken in mid-February when Federalist James
Bayard, Delaware’s only congressional representative, signaled his
willingness to change his vote for Burr to an abstention, which would
effectively deliver the election to Jefferson. On February 17, after several



more days of internal Federalist wrangling, coupled with claims that
concessions had been wrung from Jefferson, a handful of Federalist
congressmen, including Bayard, abstained on the thirty-sixth ballot, giving
Jefferson the votes of ten states. Chaos had been averted (John Adams later
said that he had feared a “civil war”), the Republicans were victorious, and
the Federalists, already in decline as an organized political force, had
avoided the stain of having deliberately thwarted the will of the people.74

But the flaws in the system had been laid bare. The constitutional design
that permitted states to vary their methods of choosing electors had
transformed the long electoral campaign into a procedural free-for-all—
with changes made for largely partisan reasons and the people excluded
from direct participation in nearly two-thirds of the states. (Pennsylvania
came close to not casting any electoral votes at all because the two
chambers of its legislature could not agree on a method of choosing
electors.) The dual-vote requirement, meanwhile, had given rise to endless
scheming, and the presidential electors themselves played no constructive
role, casting their ballots without even pretending to deliberate. Once the
election landed in the House of Representatives, moreover, the nation faced
the prospect of a risky, prolonged deadlock, with the political party that had
lost the election wielding the power to decide which Republican would
become president. The electoral system designed by the framers had, in
sum, proven to be a poor fit with the partisan political realities that obtained
at the turn of the century. Thanks to the system’s cascading problems,
Aaron Burr—perhaps the most distrusted politician of his era, and the
candidate with the least popular support among the official four—came
within a whisker of the presidency.75

The Challenges of Reform

As one would expect, the elections of 1796 and 1800 gave rise to
widespread calls for reform of the electoral system. Two proposals, in
particular, garnered significant support and attention. The first was for the
passage of a constitutional amendment that would compel states to choose
electors through popular elections in districts. The second—also requiring
an amendment—was to solve the dual-vote problem by instituting
“discrimination” or “designation” in the balloting: each elector would be



obliged to cast one vote for president and a separate vote for vice president.
This change, it was argued, would prevent a repeat of the 1800 debacle and
ensure that a president would have majority support.76 A third proposal,
which attracted far less notice, called for abolishing the office of elector and
allowing the “immediate suffrage” of the people to determine the candidate
(or candidates) for whom a state’s electoral votes would be cast. This last
idea gained little traction—in part, no doubt, because the existence of
electors per se had played no role in the crisis of 1800—but it made clear
that electors had begun to be regarded as superfluous.77 Both the
consideration and the fate of these proposals shed early light on the
challenges of altering the electoral system, challenges that would bedevil
reform efforts for more than two centuries.

DISTRICT ELECTIONS

Proposals for constitutionally mandated district elections were a direct
outgrowth of the machinations and debates that figured so prominently in
the long campaign of 1800. The idea, which bubbled up out of state
legislatures before reaching the floor of Congress, was favored not only by
those who had consistently supported district elections in the 1790s but also
by political leaders who—echoing Jefferson—had defended their states’
adoption of other methods while acknowledging their preference for district
elections if they could be held everywhere. By 1801 it was widely
recognized that if the decisions were left up to individual states, the partisan
advantages of winner-take-all would generally triumph over the reputed
virtues of district elections. “Bystander” (the pen name of Federalist Robert
Goodloe Harper) wrote to his fellow citizens of Maryland in 1800, in the
midst of that state’s heated partisan debate about the mode of choosing
electors, that “district elections are, in themselves, the fairest mode,” but
“they must be general and permanent,” a condition that could be achieved
“only by an amendment of the constitution.” Such an amendment would
permit states to enjoy the benefits of district elections without losing
electoral clout, guarantee that the people would choose their chief
magistrate, and put an end to the unseemly spectacle of states altering their
rules to suit the interests of political parties. Most of the active supporters of
a district amendment were Republicans, but they were joined by prominent



Federalists, including Hamilton and Gouverneur Morris, who had returned
to his native New York from Pennsylvania and served in the Senate from
1800 to 1803.78

Formal congressional consideration of mandatory district elections
began in March 1800 when John Nicholas, a Virginia Republican,
submitted a resolution to the House of Representatives to amend the
Constitution so that every state would be divided “into a number of districts
equal to the number of Electors, to be chosen in such States.” In each
district, one elector would be chosen “by the persons … who shall have the
qualifications requisite” to vote “for the most numerous branch of the
Legislature of such state.” (The suffrage provision replicated the
constitutional requirement for voting in elections to the House of
Representatives.) Nicholas’s timing was infelicitous—with the election
campaign well under way and his own state having recently switched to the
general ticket—and the resolution received no formal consideration. But
Nicholas reintroduced his proposal in late November, and it was referred to
a committee composed of three Federalists and two Republicans, including
Nicholas himself.79

The committee report, delivered to the House in January 1801,
pointedly rejected the amendment, concluding that it would be “inexpedient
to change the Constitution of the United States, in the manner proposed.”
The report offered two rationales for that verdict. The first was that it was
premature to start tinkering with the Constitution. “The provisions of the
Constitution of the United States can, in no instance, be reasonably
considered as mere pleonasms or inadvertencies,” the committee claimed,
and it should be presumed that they were adopted after “due consideration”
and for good reason. (The archaic, yet still valuable, word pleonasm is
defined as “the use of more words than are necessary to express an idea.”)
That the Constitution did not impose upon the states any one method of
choosing electors indicated that the framers wanted the states to experiment
with different modes and thereby gain “the advantages of experience,” a
process the proposed amendment would short-circuit. With only a few
elections having been held, the committee considered it “foreign to their
duty to enter into a comparative view of the merits and demerits of the
various modes which have been or may be adopted.”80



After sounding these sober cautionary notes, the committee report then
veered in a more combative direction, insisting that district elections were
“liable to serious abuses of most dangerous consequence to the public
peace.” It laid out the problems in remarkable detail. District elections
would require the appointment of officers to preside over every district (and
every “sub-division of every electoral district”), and some of these officers
would inevitably have “a liability to the deviations of error, if not to those
of a worse nature.” The results from every district would have to be
gathered, counted, transmitted, and transported, which would open the door
to further “suppressing the polls” or other corruptions. Such actions, in turn,
would inevitably yield disputes over the legitimacy of electors, yet
Congress had no means of “discriminating between the votes of those who
shall have been duly appointed … and those … defectively appointed.” The
eventual upshot could easily be “a disputed election to the Presidency,”
which might be “calamitous.” In the end, the committee report, although
eerily prescient regarding the disputed elections that would occur in 1876
and 2000, seemed less a rejection of the specific amendment than of
popular elections—and the messiness of democracy. Its tone made clear that
apprehensions about popular rule remained strong, at least among
Federalists, even as (and perhaps because) Jefferson approached the
presidency.81

Despite the vehemence of the House report (which was issued just as
the electoral crisis was unfolding in Washington), the issue was brought up
again in Congress, with more formally organized political support, the
following winter. By February 1802 the House had received resolutions for
a district elections amendment from the legislatures of New York, Vermont,
North Carolina, and Maryland, the last of which had begun circulating its
proposal to other states a year earlier.82 Several of these resolutions, also
submitted to the Senate, coupled the district elections issue with a proposed
amendment to require that “in all future elections of President and Vice
President, the persons voted for shall be particularly designated, by
declaring which is voted for as President and which as Vice President.” A
similar view, advocating both district elections and “designation,” was put
forward in September 1801 in a letter to Jefferson from Treasury secretary
Albert Gallatin, who argued that the two measures combined would
effectively prevent a repeat of the 1800 election.83 A designation



amendment had first been brought before Congress in January 1797 by
Federalist William Smith of South Carolina, but it had attracted little
support.84 After the near-debacle of 1800, the issue appeared more ripe for
action.

Yet even as these proposed amendments were being introduced and
considered, the politics of reform—and the political climate more broadly
—were shifting. Republicans had not only won the presidency for the first
time in 1800, but they had also posted significant gains in Congress and
state legislatures. After the midterm elections of 1802, they would hold
large majorities in both the House and the Senate and control legislatures in
three-quarters of the states. As a result, Republicans were increasingly
confident of their ability to retain the presidency in 1804 no matter how
electors were chosen. While many continued to proclaim their support for
district elections, most Republicans found the issue to be less compelling
than they had a year or two earlier. Reform, moreover, had a potential
downside: district elections would permit Federalists to pick up some
electoral votes in states where the Republican Party was in the majority.
What had begun to loom as a far more pressing matter to many Republicans
was the need to prevent a replay of the final stages of the 1800 election.
They could all too easily imagine scenarios in which a Federalist minority
could prevent Jefferson’s reelection either through the strategic casting of
electors’ second votes or in the House of Representatives.85

DESIGNATION

The upshot of these political shifts was that congressional Republicans
started to place greater priority on securing a designation amendment than
on achieving their oft-mentioned, and ideologically justified, goal of district
elections. This change was manifest as early as the spring of 1802. On May
1, at the very close of the congressional session, Republicans in the House
insisted on taking up the constitutional amendments that had been
introduced months earlier, but they quickly shelved the district elections
issue to focus entirely on a designation amendment. (There were objections
to this move by both Federalists and some Republicans.) After a brief
debate regarding the propriety of considering such an important matter
when there was little time for discussion and many members had already



left Washington, the Republicans succeeded in passing the revised
resolution by the requisite two-thirds majority (of those present). The vote
was forty-seven to fourteen on a straight-line party vote.86 In the Senate, a
parallel set of developments fell one vote short of two-thirds, dooming the
resolution. Nearly all of the negative votes came from northeastern
Federalists.87

More than a year later—with some skirmishing in the interim—the
Republicans, holding comfortable majorities in both branches of Congress,
launched their final push for a designation amendment. Although there was
no certainty that they could muster the necessary majorities, they were
determined to try to change the Constitution before the 1804 election. (By
this time the issue of district elections was firmly consigned to a back
burner, despite the protests of dissident Republicans as well as a growing
number of Federalists who, now in the minority, were coming to appreciate
the shortcomings of winner-take-all.) In October 1803 the House passed an
awkwardly written draft of what would become the Twelfth Amendment to
the Constitution. It required electors to separately designate their votes for
president and vice president; in the event that no candidate received a
majority, the House, under the procedure already outlined in the
Constitution, would choose among the five candidates with the largest
number of votes; if no vice-presidential candidate garnered a majority, the
Senate would decide between the top two vote-getters. The Senate then
clarified the language, reduced the number of candidates to be considered
by the House from five to three, and introduced a clause specifying that if
no president had been chosen by March 4 of the year after the election, the
vice-president-elect would assume the presidency. The Senate resolution
was passed with no votes to spare (twenty-two to ten); nine of the negative
votes were cast by Federalists. In early December, the House, after an
exegetical debate over the changes introduced by the Senate, voted to
accept that chamber’s version by a precise two-thirds majority of eighty-
four to forty-two. (Seven Republicans joined the Federalists in opposition.)
The amendment was quickly dispatched to the states, and by the late
summer of 1804 it had been ratified, with only the Federalist strongholds of
Delaware, Massachusetts, and Connecticut voting negatively. Electors in
1804 would, and did, cast separate ballots for president and vice president.88



Designation, thus, became a part of the Constitution, but it was not an
easy, or automatic, sell, even as a stand-alone measure detached from the
district elections issue to which it had once been joined. From the vantage
point of later decades, the Twelfth Amendment may appear to have been a
straightforward correction of a (rare) mistake committed by the framers, an
almost clerical reconciling of constitutional language with procedural
necessity. But in fact it was perceived differently by many contemporaries,
and its narrow approval by Congress came only after sharp debate and
skillful negotiations.89

The opposition to designation had multiple sources. Prominent among
them were the short-run political interests of the Federalists: if ballots for
president were clearly distinguished from ballots for vice president, the
Federalists would have little chance, in 1804 or the foreseeable future, of
affecting the outcome of presidential elections or of electing one of their
own candidates as vice president. The Republicans, with popular and
legislative majorities in most states, would have a clear electoral path to
both executive offices. Designation consequently would reinforce the
Federalists’ new, and unwelcome, status as a minority party wielding little
power in Washington. “The members from New England, even when
united,” grumbled a pamphleteer, “have no more influence in Congress than
they have over the Conservative Senate of France.” Some complained that
what really needed to be changed in the Constitution was not designation
but the three-fifths clause, which was widely believed to have won the
election for Jefferson. Many Federalists, indeed, portrayed the Twelfth
Amendment as a partisan measure aimed at them, proof that Jefferson and
his allies were willing to adopt extreme measures—even tinkering with the
Constitution—to bolster their power and subdue the opposition. “The
Amendment … secures to Mr. Jefferson his election to the Presidency for
life,” lamented one Massachusetts Federalist.90

Other, less partisan concerns were also at play, including a broadly felt
reluctance to make alterations to a still-new Constitution. South Carolina
Federalist Benjamin Huger, for example, “confessed that he trembled at the
idea of altering” the Constitution and worried that “we should not lose more
than we should gain” with any changes.91 Of at least equal importance,
designation would upset the balance of small-state and large-state interests
that was built into the constitutional design. With designation, elections



would be significantly less likely to end up in the House of Representatives,
and consequently the influence of small states would be diminished—
because they wielded more power in contingent elections than they did in
the Electoral College.92 There were partisan undercurrents to this claim,
given the Federalists’ dominance of many small states, but small-state
Republicans also voiced concern. Writing many years later, Henry Adams,
in his magisterial history of Jefferson’s administration, concluded that the
Twelfth Amendment “swept away one of the checks on which the framers
had counted to resist majority rule by the great States … stripping the small
States of an advantage which had made part of their bargain.”93

Resistance to the Twelfth Amendment also stemmed from an uneasy
awareness that this ostensibly small shift in procedure would effectively
institutionalize a conception of presidential elections that departed from the
vision embedded in the Constitution. Instead of a contest among prominent
individuals—possibly numerous individuals—presidential elections would
become contests between candidates identified with political parties.
Greater emphasis, accordingly, would be placed on program, ideology, and
organization than on the character and virtues of individual leaders.
Designation would also have a profound impact on the vice presidency: a
politician would occupy the nation’s second highest office not because he
had wide support for the presidency but because he was the designated ally
of his party’s presidential candidate. Numerous critics maintained that this
would place men of inferior talents in the vice presidency (a claim borne
out for much of the nation’s subsequent history). With impressive foresight,
Connecticut’s Roger Griswold predicted that “the only criterion which will
be regarded as a qualification for the office of Vice-president will be the
temporary influence of the candidate over the electors of his State.”
Gouverneur Morris quipped that “the vice-presidency would hereafter be
but as a bait to catch State gudgeons.” His fellow framer in Philadelphia,
Senator Jonathan Dayton of New Jersey, maintained that the best solution to
the dual-vote problem would be to abolish the office of vice president
altogether.94

SOURCES OF RESISTANCE



These objections did not carry the day, but the debate over the Twelfth
Amendment nonetheless offered a telling illustration, and an augury, of the
difficulties that would confront proponents of electoral reform for more
than two centuries. Although the framers’ dual-vote design was widely
recognized as a serious problem by 1801, there was no evident solution to
that problem that did not have real or perceived negative consequences for
some constituencies or groups of political actors. Many Federalists thus
opposed passage of the amendment not because they thought that
designation itself was a bad idea but because they believed that it would
harm their short-run prospects for wielding influence in Washington. The
complexity of the electoral system’s design, moreover, meant that tinkering
with one piece of the apparatus could have repercussions elsewhere. This
critical fact was clearly manifested in the congressional debates, which
included few objections to designation per se; most of the clamor was about
the impact of designation on the likelihood of contingent elections and
therefore the influence of the small states. An alteration to one feature of
the elaborate electoral system could spawn opposition because it might
disturb the intricate balances built into the system, the compromises forged
in 1787 that were well remembered in 1803.

Similar—and equally far-reaching—dynamics contributed to the failure
of Congress to enact an amendment mandating district elections. Here too,
the compromises of 1787 came into play. In the eyes of its supporters, the
district elections amendment was not simply a means of institutionalizing a
particular conception of the best way to choose electors; it would also
correct a flaw in the constitutional architecture that had been exposed by a
decade of elections. By permitting electors to be appointed by each state “in
such Manner as the Legislature thereof may direct,” the Constitution had
unwittingly opened the door not just to experimentation but also to partisan
jockeying and manipulation of the electoral process. As “Bystander”
observed, “The truth of the whole matter is, and it need not be concealed,
that while the mode of choosing electors remains on its present footing,
variable according to the will of the state legislatures, variations will be
made, in some states, to serve the candidate who may happen to be the
favorite there.”95 The framers, presumably, had adopted their formulation as
one of several gestures, or concessions, to the autonomy of the states,
granting to each the power to decide how to express its voice in choosing a



national executive. But this gesture had consequences that the framers did
not foresee: in the absence of a national set of ground rules for selecting
electors, the Constitution tacitly encouraged state legislatures, or the
political factions that controlled them, to alter the rules in order to game the
system.

The most straightforward solution to that problem was, indeed, an
amendment to the Constitution. But to impose on the states a “uniform
mode for the choice of Electors” (in the words of the Vermont resolution)
was to undercut a constitutionally assigned prerogative of the states, and,
unsurprisingly, states’ rights arguments against the proposed amendment
took shape quickly. In Connecticut, for example, Federalists justified their
antagonism to the proposed amendment by invoking the need for diversity
among the states and by pointing out that the amendment stripped power
from the legislatures that were a critical bulwark of state sovereignty. Such
sentiments also seemed to undergird the 1801 House committee’s
opposition to “the exclusive establishment of any particular mode” of
choosing electors. As reformers of many types would discover again and
again in American history, any threat to the balance of power between the
states and the national government was likely to generate resistance. In this
instance, the wording of the Constitution created both a constituency and a
handy rationale for opposition to change.96

The potential infringement on the prerogatives of the states, however,
was not the most important factor leading to the defeat of the district
elections amendment. That distinction belonged to the growing influence of
political parties, the deepening of partisan sentiments, and the increasing
willingness of political actors to let party interests guide their decision-
making. Partisan factors, of course, had been prominent in the conflicts
over district elections from the beginning. From the early 1790s through
1800, Republicans in state legislatures had generally advocated district
contests for reasons of both principle and party advantage. Federalists had
often rejected the idea for an analogous mix of reasons, including the well-
being of their party, a lack of commitment to popular elections, and the
desire not to diminish their states’ clout by splitting the electoral vote.

It was a bit later, in 1802–1804, that party interests scored their clearest
triumph over principle and ideology. This was a period when the
Republicans held the presidency, had two-thirds majorities in both branches



of Congress, and controlled a majority of state governments. Memories of
the 1800 election were vivid, and popular interest in reforming the electoral
system remained strong. After the elections of 1800 and 1802, moreover, a
growing number of Federalists had become sympathetic to the cause of
district elections, for their own pragmatic reasons. (The presence of
Federalist support, indeed, suggested that a districting amendment might
have passed more easily than the designation resolution.) The Republicans,
thus, had an excellent opportunity to pass an amendment that would secure
a reform that they had championed for a decade, that would achieve the
goal that Jefferson had articulated in 1800 when he wrote that “an election
by districts would be best if it could be general.” It is at least arguable, and
perhaps likely, that Republicans could have successfully promoted a
Twelfth Amendment that addressed both designation and district elections,
precisely as some state resolutions had advocated in 1802.97

But the Republican leadership chose not to do so. Enjoying their recent
electoral victories, yet still feeling politically embattled, the Republicans
calculated that their political interests, in the short run at least, would best
be served by maintaining the status quo. Given their control of a majority of
state legislatures, either the general ticket or legislative selection would
work to their advantage; implementing district elections would probably
cost them more votes than they would gain. Although many Republicans
continued to profess their support for district elections in principle, the
party’s congressional leaders, with Jefferson’s backing, retreated from their
advocacy of an amendment, effectively dooming the measure. Tellingly, a
similar retreat unfolded at the state level. In New York, where Republicans
had fought so vigorously for district elections on numerous occasions, they
declined to implement them after they had gained majorities in both houses
of the legislature. Three states that the Republicans controlled
(Pennsylvania, New Jersey, and New Hampshire) did change their method
of choosing electors for the 1804 elections—from legislative selection to
the general ticket. The switch burnished the Republicans’ credentials as
advocates of popular government while still guaranteeing that they would
win every electoral vote. In the new state of Ohio, in 1803, Republican
governor Edward Tiffin urged the legislature to decide whether Ohio should
choose its electors by a general ticket election or a joint ballot of the
legislature. He did not mention district elections as an option.98



On March 2, 1804, Representative David Thomas, a Republican from
New York, took the floor of the House of Representatives to move “that the
resolution proposing an amendment to the Constitution districting the States
for the choices of Electors of President and Vice President be committed to
a Committee of the Whole House on the state of the Union.” Thomas
reminded his colleagues that this issue had been before Congress “some
time ago,” and he believed that it was appropriate to reconsider it during the
current session, now that the Twelfth Amendment had been sent to the
states and was gaining approval. The House did not discuss Thomas’s
proposal, and, in the words of the official proceedings, “the motion was
lost.”99

By the end of Thomas Jefferson’s first term in office, the initial era of
experimentation with the presidential electoral system had drawn to a close.
The blueprint drawn up by the framers had been fleshed out by state
legislatures and transformed into a set of practices. Questions posed in 1788
had been answered, at least provisionally, by 1804. Candidates for president
and vice president were put forward by political parties, centered in
Congress; the parties also coordinated the election campaigns. Nearly
everywhere the strategic goal of these campaigns was to win legislative or
popular majorities within entire states—since all but four (out of seventeen)
delivered their full complement of electoral votes to one candidate. Those
votes were physically cast by electors who gathered in state capitals and
served simply as messengers: they did not deliberate, discuss, or “think.”
Political actors had repeatedly tested the structures and the rules in search
of advantage, and their actions had helped to change the mechanics of the
system.

These early years of experimentation yielded one significant change to
the Constitution: the Twelfth Amendment. Its passage testified to the failure
of the framers to discern or imagine how presidential elections would
actually work, and it altered forever the conduct of those elections. Instead
of a nonpolitical process among notable individuals that would produce a
consensus chief executive (as the founders had envisioned), the Twelfth
Amendment encouraged organized political competition that aimed at



mustering popular or state legislative majorities. By effectively requiring
that candidates run in teams or “tickets,” the amendment—as many
contemporaries recognized—strengthened the national political parties
whose formation, and behavior, had made the original electoral design
unworkable. The amendment took some of the mischief and scheming out
of the system while demoting the vice president to the role of junior partner
in national election campaigns.100

At least as important as the Twelfth Amendment was the emergence of
winner-take-all as the dominant method of allocating the electoral votes of
the states. This practice was implemented by state legislatures in response
to national partisan competition, and, in the eyes of numerous
contemporaries, it violated the spirit and intent of the Constitution. The
general ticket, as many noted, muffled the voices of minorities within states,
while legislative decision-making went a step further, denying the people
any say in choosing among presidential candidates. The institutionalization
of winner-take-all was far from complete by 1804—that would take another
generation—but the practice was already shaping the ways in which
political leaders thought about, and approached, contests for the presidency.

In retrospect, the failure of Congress to enact a district elections
amendment during Jefferson’s first term looms large. Choosing electors by
district was the most readily available alternative to winner-take-all in this
era, and the years from 1801 to 1804 constituted an uncommon political
moment in which district elections might well have become the national
norm.101 The congressional supermajorities needed for an amendment were
within plausible reach; public opinion had been aroused by the 1800
election; another amendment altering the electoral system was moving
forward; and the Constitution itself had not yet become so sacralized as to
be an impediment to reform. Republican leaders, of course, did not know,
and could not have known, that conditions so favorable to an amendment
would prove hard to replicate, but their decision to place short-run political
advantage ahead of their own principles and ideas certainly ran the risk of
squandering an opportunity. Stalwart advocates of district elections
resurrected the issue during Jefferson’s second term, but the movement for
electoral reform had lost steam after Jefferson’s landslide reelection and the
government became preoccupied with other matters, particularly foreign
affairs.102 Proposals for district elections would be introduced into Congress



again and again, throughout the nineteenth century and for much of the
twentieth, but rarely, if ever, in circumstances as propitious as those that
prevailed during Jefferson’s first term.

It is, of course, ironic that responsibility for this missed opportunity lies
largely at the doorstep of the Republicans. The political party that
manifestly represented the emergent forces of democracy in the United
States of 1800 failed to pursue a reform that, in critical respects, would have
democratized presidential elections, both by requiring elections and by
giving greater influence to political minorities. That said, one ought not be
too harsh in judging the Republicans: neither feckless nor unprincipled,
they had been seared by a half-dozen years of nasty political combat. The
once-dominant Federalists had, after all, enacted the Sedition Act (1798)
that brought criminal charges against Republican editors and sympathizers;
they had tried mightily to block Jefferson’s election in the House of
Representatives; and just as John Adams was leaving office, they had
packed the judiciary with Federalists and passed a law designed to prevent
Jefferson from making an appointment to the Supreme Court. Since the
early 1790s, Federalists in the states had repeatedly rigged the rules for
presidential elections to benefit their own candidates. After 1800 they
intimated that there was a whiff of illegitimacy to Jefferson’s election
because his victory could be attributed to the electoral votes that slave states
wielded thanks to the three-fifths clause. “The Negro votes made Mr.
Jefferson president,” wrote Senator William Plumer of New Hampshire.103

Against this backdrop, it is understandable that the Republicans found it
difficult to rise above the partisan fray, that they were reluctant to institute a
reform that, in the short run, might have advantaged the Federalists in the
electoral vote count. The unfortunate truth was that the nation’s early years
of experimentation with the new electoral system—years when adjustments
or reforms might have been expected and relatively easy to promulgate—
overlapped with an era of acrimonious partisanship, an era when the two
parties were not merely rivals but distrustful adversaries, when they
perceived one another as threats to core values as well as their own political
viability.104 The first window of opportunity for reform happened to open at
a moment when the political winds were shifting but the atmosphere
remained thick with distrust and recrimination.



 



PART II

The Long Struggle to Abolish
Winner-Take-All

The district system is the true system; that to which the people are attached, because it renders their elective
franchise efficient and gives to every portion of the State its legitimate influence. But, as long as some of the
States adhere to the general ticket system, all the rest will be compelled, in self defence, to adopt it, and, in
this manner the very worst plan will prevail, from a sort of State necessity, in opposition to the deliberate
sentiments of the community.

—Representative George McDuffie, South Carolina, 1824

Discontent with winner-take-all (through either general-ticket elections or
the choice of electors by legislatures) did not evaporate after Thomas
Jefferson left the White House in 1809. For the next 200 years (and
counting), the practice of casting all of a state’s electoral votes for one
candidate would be regarded—by reformers and politicians of diverse
persuasions—as perhaps the most insidious feature of the Electoral College.
It stripped all influence from political minorities within states, seriously
deformed electoral campaigns, distorted the expression of political
preferences, and occasionally helped to deliver the presidency to candidates
who did not win the popular vote. The indictment was powerful, and, not
surprisingly, it gave rise to recurrent efforts to adopt some other method of
allocating a state’s electoral votes.

In the nineteenth century the most commonly proposed alternative to
the “general ticket” was to choose electors in district elections; that idea,
already popular in 1800, retained substantial support into the 1950s. A
somewhat different approach, which first surfaced in the mid-nineteenth
century and became more prominent in the twentieth, called for a
“proportional” system in which a state’s electoral votes would be allocated
in arithmetic proportion to a candidate’s popular vote. A third possibility, of
course, was that of instituting a nationwide popular vote, but, for reasons to
be explored in later chapters, that option was regarded as politically
implausible—and something of a nonstarter—until the second half of the
twentieth century.



Part II focuses on the history of efforts to institute district or
proportional elections during the long era—a century and a half—in which
they constituted the principal alternatives to winner-take-all. When the
period began, in the early nineteenth century, only a handful of states were
choosing electors by district, and that remained the case into the late 1820s.
Maryland, in 1833, was the last state to shift from district to general-ticket
elections. Thereafter, occasional state experiments with district elections did
occur, notably in Michigan in the 1890s, Maine (beginning in 1972), and
Nebraska (starting in 1992). Organized attempts to replace winner-take-all
with district elections were also mounted in a variety of other states
between 1990 and 2015.1

Despite these scattered state efforts, those who hoped to eliminate
winner-take-all generally understood that they would need a national
mandate to do so. Accordingly, hundreds of proposals were put forward in
Congress for constitutional amendments that would require all states to
either hold district elections or allocate electoral votes in proportion to a
candidate’s popular vote. Many of these efforts had widespread backing
among political leaders, and several, as early as 1813 and as late as 1950,
had enough support to be approved by one branch of Congress.

That all of these proposals failed to become law reflected, in part, the
critical fact that the Constitution did not offer the states, or the American
people, an evenhanded choice among different methods of allocating
electoral votes. Whatever the framers may have intended when they left it
to the states to determine the “manner” in which electors were chosen, the
constitutional blueprint turned out to be biased in favor of winner-take-all—
something the framers surely did not intend.2 As the developments of the
1790s had suggested, and as would become evident by the 1820s, the
pressures of partisan competition meant that each state, left to its own
devices, would be likely to adopt the general ticket; and if some states did
so, the rest would almost inevitably follow. District or proportional
elections, in contrast, could become, and remain, part of the national
landscape only if they were imposed through an amendment to the
Constitution.

This asymmetry in the choice of methods placed two significant
obstacles in the path of those who sought to abolish winner-take-all. The
first, of course, was the high bar for constitutional amendments: approval



by two-thirds of the members of each branch of Congress and by three-
quarters of the states. The second obstacle was more ideological and
political: any proposed national mandate was likely to encounter resistance
grounded in a reluctance to disturb the balance of power between the
national government and the states. An amendment requiring any system of
allocating electors would effectively limit the autonomy of the states,
depriving them of a choice, or right, granted in the Constitution. Those who
zealously guarded the prerogatives of the states were likely to balk at an
amendment mandating national uniformity, and those who—for whatever
reason—wished to preserve winner-take-all had a ready-made, ideologically
defensible argument for opposing reform. The only system of allocating
electoral votes that could operate nationally without encountering
objections on federalism grounds was the general ticket.

The many efforts to jettison winner-take-all were also shaped by the
evolution of political parties—as the fledgling organizations of the “first
party system” gave way to the stronger, if more fluid and mutable, parties of
the nineteenth century and eventually to the institutionalized two-party
system of the twentieth. The presidential election system encouraged the
formation of national party organizations in the early years of the republic,
and once national parties were firmly implanted, the Electoral College (and
especially its winner-take-all feature) influenced their strategies and
policies. Partisan interests often helped to define the content of proposed
electoral reforms, while party leaders and members commonly viewed
prospective changes to the electoral system through the prism of their own
political reckonings.3

The impulse, or desire, to abolish winner-take-all has been something of
a constant in the history of presidential politics. But there were several
periods after the passage of the Twelfth Amendment when congressional
efforts to institute district or proportional elections were particularly strong
and visible. The first stretched from roughly 1812 to 1830, largely
overlapping the “Era of Good Feelings,” a period when the fledgling
republic had only one fully functioning national party but numerous
competing political factions. The second took place from the end of the
Civil War into the early 1890s, when the nation’s political direction and
party alignments were being recast. The third arose after World War II and
lingered into the early 1960s. The dynamics of reform were different in



each of these periods, as befitted a rapidly changing nation still governed by
its eighteenth-century Constitution.



 

TWO

ELECTORAL REFORM IN THE
ERA OF GOOD FEELINGS

Significant efforts to alter the presidential election system reappeared a few
years after the end of Thomas Jefferson’s second term and continued into
the presidency of Andrew Jackson. Critics of the Electoral College, even as
modified by the Twelfth Amendment, mounted prolonged and sometimes
passionate attacks on the shortcomings of the general ticket; they also
deplored the inclination of some state legislatures to choose electors by
themselves and to opportunistically switch electoral methods from one
election to the next. Some reform advocates derided presidential electors as,
at best, unnecessary and, at worst, as vehicles for thwarting the will of the
people. Many found the contingent election system to be deeply flawed,
particularly after the House of Representatives in 1824 denied the
presidency to Jackson and delivered it instead to John Quincy Adams.1

Reform of the electoral system occupied a prominent place on the
agenda of Congress during these years. Scores of resolutions calling for
constitutional amendments, some of them originating in state legislatures,
were introduced in the House and the Senate, and more than a few were
debated at great length. At the outset these proposals focused on requiring
states to choose electors in district elections; resolutions to that effect,
varying in their details, were introduced in nearly every Congress from
1813 to 1835. (Some of them also sought the same mandate for elections to
the House of Representatives.)2 Beginning in the 1820s, members of
Congress gravitated toward other issues as well, including eliminating



presidential electors, the imposition of term limits for presidents, and, most
urgently, transforming the contingent election system.

These proposals did not emanate from marginal political figures or
factions: they enjoyed substantial support in Congress. A half dozen of the
district elections resolutions gained majority votes in at least one branch of
Congress, and the Senate, on four occasions, passed resolutions by more
than the two-thirds vote needed to amend the Constitution. In the Sixteenth
Congress (1819–1821), a district elections resolution was approved by a
two-thirds vote in the Senate and received 63 percent of the vote in the
House: a shortfall of only a few votes prevented the amendment from being
sent to the states for ratification.3 (See Figure 2.1.) Five years later, 73
percent of the House voted in favor of eliminating any role for Congress in
choosing a president, a stance that would have upended the contingent
election procedure. Reform was in the air—and seemed, to many, to be
within reach.4

FIGURE 2.1: CONGRESSIONAL VOTING ON DISTRICT ELECTIONS RESOLUTIONS, 1813–1822

Percentage of favorable votesa on constitutional amendments to require
district elections for presidential electors, 1813–1822.b

---Two-thirds (percentage required for passage of a constitutional
amendment)



Sources: Roll call data obtained from Howard Rosenthal and Keith T. Poole, United States
Congressional Roll Call Voting Records, 1789–1990 (Pittsburgh, PA, 2000), http://doi.org/10.3886
/ICPSR09822.v2; 26 Annals of Cong. 828–844, 1198–1199 (1813–1814).
a. Percentage among those who cast votes.
b. The 1813 and 1814 proposals specified that there were to be as many districts in each state as there
were electoral votes. The proposals for 1818–1821 provided that the number of districts would match
the number of representatives in the House, with the two additional electors per state to be appointed
as the legislature directed. The 1822 variant specified that the two additional electors would be
chosen by qualified voters in a manner to be determined by the legislature.

Political Parties in Flux

Political parties are always central to matters of electoral reform, and this
period was an unusual one, a transition or interregnum, in the evolution of
American parties. Republicans from Virginia won all of the presidential
contests from 1800 through 1820, and after 1802 the Republican Party held
large majorities in both branches of Congress. The Federalists remained
strong only in New England and some pockets of the mid-Atlantic region,
although they had sufficient strength in Congress to square off repeatedly
against the administrations of Jefferson and his successor, James Madison,
particularly over international issues. Briefly, if modestly, resurgent in the
congressional elections of 1812 and 1814, the Federalists then spiraled into
terminal decline in national politics in the wake of their ill-judged
maneuvers in opposition to the war with Britain. Despite retaining
considerable strength in local and state elections, the Federalists contested
the presidency for the last time in 1816 when their candidate, Rufus King,
won only three states.5

By that time the country had effectively entered a period of one-party
rule, with its new Republican president, James Monroe, celebrating national
unity as well as the war’s conclusion, and a Massachusetts newspaper
heralding the arrival of an “Era of Good Feelings.” Monroe, reflecting the
hegemony of the Republicans, was reelected without opposition in 1820.
The unity of his party, however, soon began to unravel, as sharp
disagreements surfaced over questions of policy and politics. Reflecting
those divisions, five candidates, all nominally Republicans, sought the
presidency in 1824. In the aftermath of that hard-fought and bitterly
concluded election, many politicians, in and out of Congress, identified less
with the Republican Party than with its pro-Jackson and pro-Adams wings.6
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While these events were unfolding, political leaders were wrestling
ambivalently with the theory and reality of political parties. Even as the
Republicans and (less successfully) the Federalists built national parties,
they professed to see little virtue in such organizations and no enduring
need for them. The anti-party apprehensions that were so prevalent in the
1790s—dramatically memorialized in George Washington’s Farewell
Address—remained widespread into the 1820s.7 The dominant Republicans
never regarded the Federalists as having a constructive role to play in
governance, and the concept of a “legitimate opposition” was foreign to the
thinking of most, if not all, political practitioners. Indeed, when the
Federalist Party collapsed, some leading Republicans concluded that
partisan contestation had come to an end and that the new nation was
returning to a more natural state of party-less politics. James Monroe, to
cite a prominent example, was convinced that parties were both
unnecessary and undesirable. He wrote to Jefferson in 1822 that “surely our
government may go on and prosper without the existence of parties. I have
always considered their existence as the curse of the country, of which we
had sufficient proof, more especially in the late war.” Others were less
sanguine or perhaps more realistic, particularly as conflicts and factions
emerged among Republicans. Madison came to conclude that “parties,
under some denominations or other,” were inevitable, and he strongly
hoped that such parties would not be sectional, exacerbating the always-
present tensions between North and South.8

The ambivalence about parties began to fade in the later 1820s, thanks
in part to the rise of a new generation of political leaders, including New
York’s Martin Van Buren. Van Buren had cut his political teeth fighting
against the highly personalized Republican network of DeWitt Clinton, a
patrician who held offices in city and state government from 1798 until his
death in 1828. Beginning in 1817, Van Buren and his allies formed a
competing organization, rooted in the premise that politicians and
officeholders ought to be loyal, not to prominent notables like Clinton, but
to the Republican Party itself. Shedding the views of the founding
generation, Van Buren insisted that parties performed valuable functions
and that competition between parties was salutary. “Political parties,” he
wrote in his autobiography, “are inseparable from free governments.”
National political parties, he believed, could also perform the essential



function of muting sectional conflict and divisive debates over slavery.
After the election of 1824, Van Buren played a critical role both in
advancing the presidential ambitions of Andrew Jackson and in building the
Democratic Party, history’s first mass national party, officially founded in
1828. (Van Buren himself was elected president in 1836, after having
served as a senator, ambassador to England, secretary of state, and vice
president.) In response, an array of other factions (including supporters of
Adams and Kentucky’s Henry Clay) came together in 1834 to form a
conservative counterpart, the Whig Party. The Democrats and the Whigs
constituted the nation’s second party system, which lasted into the 1850s.9

It was not a coincidence that this era of unsettled, fluid party
arrangements witnessed sustained congressional efforts to reform an
electoral system that many had regarded as problematic since at least 1800.
Between 1810 and 1830 the nation lacked a competitive two-party system
(or even two competitive national parties), and not until 1824 was there a
closely contested presidential election. As a result, partisan animosities
were minimized, and it was possible for reform ideas and proposals to be
imagined, developed, and circulated without being reflexively measured by
a gauge of partisan advantage. The interlude in two-party competition, in
effect, opened the space for new schemes and for new variations on old
themes, for legislators to think out loud, for resolutions to be improved
from one legislative session to the next. At the same time, reinvigorated
anti-party sentiments quieted the voices of those state legislative leaders
who instinctively thought it best to keep the choice of electors in their own
hands or to maximize their influence through the general ticket. South
Carolina representative Benjamin Huger grasped the import of the moment
in December 1816 when he insisted that the Era of Good Feelings was
precisely the right time for Congress to turn its attention to the problems
with the presidential election system.

It had been objected, that this was not the proper time to do
anything, inasmuch as there was no excitement in the public mind,
and our national concerns were progressing smoothly and
prosperously.… On the contrary, it would seem, for these very
reasons, the most proper time to investigate and act upon subjects of
this kind.… All those passions and domestic feuds which had



unfortunately divided and agitated the good people of these United
States since the Constitution had been adopted, had subsided.…
Party feelings were altogether extinct; or, if perchance any latent
sparks still remained, there was nothing on the present occasion to
rouse them into a flame.… Surely no more favorable moment could
be imagined, or asked for, to take up and decide upon the
expediency of making a change … in the great national compact.10

Discontents and Districts, 1813–1822

THE CASE FOR CHANGE

Agitation for reform was first triggered by an unseemly spate of partisan
maneuvers that occurred during the election campaign of 1812, a campaign
heated both by war and by Federalist opposition to war. In North Carolina,
which had utilized a district system since 1796, the legislature announced
that it would choose electors by itself: its majority feared that Madison
might lose the state to DeWitt Clinton, who ran with the support of both
Federalists and dissident Republicans. Massachusetts, continuing a dispute
that had begun in 1808, found itself with a Republican senate and a
Federalist lower house that could not agree on either a method of choosing
electors or a map for congressional districts; in the end, an extra legislative
session had to be convened to save the state from losing its electoral votes
altogether. Most dramatically, the Federalist legislature in New Jersey
announced, just days before the election, that it was canceling the scheduled
balloting and appointing electors on its own. In all three states (and
beyond), the legislatures’ actions ignited firestorms of protest and
recrimination.11 Niles’ Weekly Register, an influential national newsweekly
published in Baltimore, declared its support for a district elections
amendment “to prevent abuses, and in strict obedience to the generous spirit
of the constitution itself.”12 North Carolina’s James W. Clark, a legislator
who had voted in favor of the change in method, felt obliged to publish a
nineteen-page “address” to his constituents defending himself against “the
charge of having, willfully and maliciously … deprived the good people of
this county of a certain portion of their rights.”13



Indeed, the North Carolina legislature, responding to the public outcry,
quickly reversed itself after the 1812 election. It not only returned to its
citizens the right to vote for presidential electors (by general ticket) but took
the further step of forwarding to Congress a resolution for a constitutional
amendment that would require presidential electors, as well as members of
the House of Representatives, to be chosen through district elections. The
districts were to be “composed of contiguous territory, and contain, as
nearly as may be, an equal number of inhabitants.” According to Hezekiah
Niles, the adoption of the general ticket by North Carolina’s Republican
legislature arose out of “necessity” (given the use of winner-take-all in
other states), but its true preference, in the wake of the 1812 controversy,
was for district elections.14



The North Carolina resolution was introduced on the Senate floor on
January 20, 1813. It was referred to a committee that quickly amended the
resolution, striking all reference to congressional elections. Less than a
month later the Senate approved the amended resolution by a vote of
twenty-two to nine, slightly above the two-thirds mark. More than 80
percent of Republicans voted favorably, with strong support in both the
North and the South. The tiny bloc of Federalists who remained in the
Senate opposed the resolution, but they were too few in number to be
consequential.15 (See Table 2.1.)

The rapid action of the Senate signaled the presence of broad support
for reform. The progress of the resolution in the House of Representatives,
however, was far more halting, suggesting a more complex political picture.
The resolution was introduced in the House on January 18, 1813, yet even
after the Senate had acted, the House still balked, perhaps because it was
soon to recess. Serious debate on the amendment appears (based on
incomplete congressional records) to have begun only a year later, in
January 1814.16

The case for the amendment was spearheaded by Israel Pickens, an
ambitious North Carolina Republican who later moved to Alabama (where
he served as governor while becoming a wealthy planter and banker).17

Clearly troubled by the recent tumult in his state (“which caused more
agitation … than had been witnessed since the Government commenced”),
he believed that it was imperative for the nation to adopt “some uniform
method of appointing Electors.” As long as state legislatures were free to
decide the mode of selection, parties would quarrel over the issue, and “at
the eve of our elections sudden changes will be made or attempted.” The
upshot would be “much crimination and recrimination, which naturally
produce an irritation in the public feelings, always unpleasant and often
dangerous.” District elections, according to Pickens, were preferable to the
general ticket or legislative selection because they best matched the “maxim
that all legitimate power is derived from the people” and because they
would sharply reduce the odds that “a man may be elected to the first office
of the nation by a minority of votes of the people.” District contests would
also produce “less sectional” political parties than any winner-take-all
scheme. Finally, Pickens noted that district elections would eliminate the
practice of “a caucus or self-appointed committee” choosing a slate of



electors and thereby prevent the “intrigue and corruption” that could arise
when critical decisions were left in the hands of a small number of
legislators.18

Pickens’s argument was dramatically seconded by his fellow North
Carolinian, Federalist William J. Gaston. Gaston, a Catholic (the first
student ever enrolled at Georgetown College and, soon after, its first
dropout), was a widely respected attorney and a slave-owning opponent of
slavery who later became an influential justice of the North Carolina
Supreme Court. Nationally known for his eloquence, Gaston opened his
floor speech by declaring his “reverence’ ” for the “sacred character” of the
Constitution (an invocation that was de rigueur by 1814) while insisting
that an amendment was needed “to rescue it from perversion and abuse.”
(The rhetorical challenge confronting all amendment advocates was to
make a compelling case for change without appearing to disparage the
judgment of the framers.) “It is well known,” Gaston observed, “that no part
of the plan of a Federal Government presented greater difficulties to the
illustrious men who framed it, than that which relates to the appointment of
the executive.” He then sketched, with considerable accuracy, the reasoning
that had led the founders to devise the complex electoral system, including
their desire to avoid “cabal, intrigue, and corruption” by making the electors
“transient” and by barring members of Congress (and other federal
officeholders) from serving as electors. “It was contemplated that the
people from each state should select from among the wisest and most
virtuous of their neighbors, the persons best qualified to vote for a
President,” and those electors would convene “under circumstances the
most favorable to deliberation.” Gaston presumed that the framers had left
it to state legislatures to determine how electors should be chosen because
they anticipated a period of experimentation after which the method “which
should ultimately be found most judicious … would generally be
adopted.”19

“Thus beauteous smiled the theory,” Gaston intoned, but “how hideous
the deformity of the practice!” Despite the wise “outlines” provided by the
framers, what had emerged was a “monstrous” process dominated by self-
seeking politicians and parties. The discretion granted to states had given
rise to “perpetual fluctuation,” to recurrent “struggles between contending
parties to render the mode of appointment subservient to their immediate”



partisan interests. These struggles undermined the stability of the nation’s
institutions and were so blatantly unprincipled that members of the same
political party sometimes advocated district elections in one state and
legislative selection in another. In addition, the growing use of winner-take-
all meant that a president could be chosen who “obtained the support of a
little more than one-fourth of the nation!” This was contrary to the
intentions of the founders and “revolting to our republican notions.”20

Nor was that all. Gaston, who had begun fighting for reform in the
legislature in November 1812, was particularly incensed that the practice of
presidential politics had undermined the framers’ key goal of minimizing
“intrigue” and “cabal.” Members of Congress, who were to have been kept
at arm’s length from the choice of a chief magistrate, were instead gathering
in partisan caucuses to nominate the candidates. Similarly, state legislatures
had taken it upon themselves to directly choose the electors or, in general-
ticket states, to construct slates of electors known to be supporters of
particular candidates. As a result, “pre-existing bodies of men, and not the
people, make the appointment” of the chief magistrate. (“The right of
election is virtually exercised by the Legislatures, and only formally by the
people,” concluded one of Gaston’s colleagues.) An amendment
guaranteeing that all electors would be chosen through district elections
would restore influence to the people and, in so doing, help to realize the
original vision of the founders.21

The arguments advanced by Pickens and Gaston were powerful, fusing
widely accepted Republican principles with evidence drawn from recent
elections and well-known events. Notably, their adversaries seem not to
have presented an equally forceful case: the frustratingly incomplete
records of the debates hint that the amendment’s opponents did not offer
extensive rationales for their position, and Gaston himself commented that
he wished that “some of the gentlemen who were averse to its adoption
would have fully stated the grounds upon which their opposition was
founded.”22 The champions of rhetoric, however, did not carry the day: on
January 31, 1814, the House voted its “disagreement” with the Senate’s
resolution, by a solid margin.23 As had been true in the Senate, most
Republicans appeared to favor district elections, and a large majority of
Federalists were opposed—but Federalists were proportionately more
numerous in the House and thus had a greater impact on the tally.



Foreshadowing later patterns, many large-state representatives also tended
to oppose the amendment, and they constituted nearly 60 percent of the
House.24 (See Tables 2.1 and 2.3.)

Proponents of an amendment were undeterred by their defeat in the
House and buoyed by their victory in the Senate. From 1816 into the mid-
1820s, district elections resolutions were introduced into every Congress,
often at the behest of state legislatures. In addition to North Carolina,
formal proposals for amendments came from the legislatures of New Jersey,
Massachusetts, New York, Virginia, Connecticut, Pennsylvania, and, later,
Illinois.25 Governors also weighed in: New Hampshire’s William Plumer
asserted in a speech to his legislature that the “most equal and proper” mode
of choosing electors was through district elections. In Congress, leading
advocates, such as Senator Mahlon Dickerson of New Jersey, shared
Benjamin Huger’s view that the period after the 1816 election was
particularly propitious for reform. Pickens observed that when the House
had considered the issue two years earlier, it had been “at a moment … not
favorable to a mature deliberation.” In contrast, “if ever there was a period
favorable to a proper amendment of the Constitution, it was the present
moment, when we are literally at peace, at home and abroad.”26

When the congressional debates resumed—and as they continued year
after year—advocates of change echoed, extended, and broadened the
arguments put forward in 1813–1814. Their point of departure was, as New
York’s Federalist senator Rufus King put it, that “the election of the
President of the United States is no longer that process the Constitution
contemplated.” (King spoke with some authority since he had been a
delegate to the Constitutional Convention in 1787.)27 Members of both
chambers offered harsh portraits of recent elections, often rivaling the
apocalyptic rhetoric of Pickens and Gaston. Dickerson, a dedicated
Jeffersonian and former governor of New Jersey who led the campaign for
change in the Senate from 1818 into the mid-1820s, observed that the
historical record offered “the most deplorable proofs of the imbecility of
our system.” (Dickerson had witnessed firsthand his state’s electoral
shenanigans in 1812.) A House member claimed that the process of
choosing a president “might be called a political farce, but for the
importance of the actors, and the weight of the results.” Although he
opposed an amendment, the acerbic Representative John Randolph of



Virginia acknowledged, in words frequently cited, that what unfolded every
four years was “a mockery, the shadow of a shade of an election.”28

The reformers had an array of specific complaints. One was the lack of
“uniformity” or “permanence” in the manner of choosing electors: practices
not only varied from state to state but could change from one election to the
next, usually for partisan reasons. Huger, in 1816, alluded to the “various
turns, and twists, and quirks, which had alternately been adopted by
different states or rather predominant factions in different states, to insure a
result of the election of the day favorable to their wishes and views.” Five
years later, Representative Ezra Carter Gross of New York voiced his
objection to “the present variety of modes, adopted by the different States,
and the power of change to suit the times.” To Huger, Gross, and many
others, there was something corrupt, even illegitimate, about a system that
permitted partisan actors to change the electoral rules as an election
approached. That such actions were legal offered evidence of a flaw in the
constitutional structure that opened “a boundless field … for the intrigues of
ambitious men and ambitious states.” New York representative Jabez
Hammond (later a prominent historian) declared that “the power of the
states to choose … the manner of choosing Electors … is a rotten, a
gangrenous part of our Constitution, which if not removed will infect and
poison the body politic.”29

An equally important target of the reformers was the practice of
allocating all of a state’s electoral votes to one candidate, through either the
general ticket or legislative selection. By 1816, winner-take-all operated in
sixteen out of nineteen states, and its predominance, reformers pointed out,
was itself the consequence of partisan jockeying: Virginia in 1800 was only
the most famous example. The defects of winner-take-all, moreover, were
numerous. It deprived political minorities of any voice in the electoral
colleges, as Representative James Strudwick Smith of North Carolina
observed in 1820. Majority parties “resort to that mode of electing Electors
that would promise most effectually to stifle the voice of the minority, and
… give the greatest majority in favor of the dominant party.”30 Winner-take-
all also heightened the risk of installing a president who was supported by
only a minority of the population: numerous speakers conjured up
hypothetical examples of such an occurrence, complete with detailed
arithmetic.31 In addition, statewide blocs of votes had “the effect of



encouraging sectional feelings and divisions,” which could easily tend
toward “disunion.”32 Some critics took a further step, holding winner-take-
all elections responsible for exacerbating partisan strife by raising the stakes
of each contest, especially in the larger states. “Everything is put to hazard,”
noted Dickerson in 1819. “A party must gain or lose all: there is no
intermediate point on which to rest.” Despite the collapse of the Federalist
Party, winner-take-all “tends to create and keep alive that party animosity,
that political warfare, which almost constantly agitates and distracts the
larger states.”33

Both legislative selection and the general ticket were attacked on
democratic grounds as well. (The words democracy and democratic
appeared rarely in these debates, although references to “the people” and
“popular government” were plentiful.) Legislative selection was “the worst
possible system of choosing Electors,” according to Dickerson, because it
“usurped the power of appointing electors,” departing “from the spirit if not
from the letter of the Constitution.” His New Jersey colleague,
Representative John Linn, noted succinctly that in some states, “the
legislatures choose the electors and the people have nothing to do with it.”34

The general ticket was better but still deeply flawed. It permitted the
people to cast ballots, but their choices were limited to slates of electors
chosen by legislative committees and caucuses. The process of selection
was often secretive and subject to “the most extensive intrigues,” and
because slates were prepared for an entire state, voters could have little
acquaintance with the electors. “The people, instead of having a personal
knowledge of those for whom they vote, must take their characters on
trust,” complained Republican senator (and former House Speaker)
Nathaniel Macon of North Carolina in 1816. Dickerson was more emphatic:
a process “where the voters can know nothing of the characters of four-
fifths of the candidates for whom they vote” was “a total dereliction of
every principle of republicanism.”35 “General tickets … are a great evil,”
wrote Hezekiah Niles in 1816, referring to both presidential and
congressional elections, because they undermined the “principle … of
representation,” and turned elections into matters “of prejudice or party”
rather than “reason or judgment.”36 Such vehement criticism made it clear
that, in some circles at least, the general ticket was regarded not as a
legitimate alternative to district elections but as a mechanism that



improperly relocated power from citizens to legislators and party managers.
Little wonder that John Marshall, the Chief Justice of the Supreme Court,
stopped voting in presidential elections after Virginia adopted the general
ticket—and believed that he “never should vote during its continuance.”37

Many of these arguments were infused with anti-party sentiments. The
core narrative of reformers was that the constitutional process for electing
presidents had been deformed, even hijacked, by what Dickerson in 1819
referred to as “the disorganizing spirit of party.”38 Individual politicians,
political parties, and factions within parties were routinely doing all they
could to win presidential elections, and that included exploiting loopholes
or ambiguities in the law or even bending the rules altogether.39 According
to Huger, presidential campaigns and the legislative elections that preceded
them included “a train of abuses, which had sprung up of late years, and
been introduced by artful and intriguing men, to influence elections and
take them virtually, if not nominally, out of the hands of” the people.40 If the
constitutional framework had been designed to shield the selection of the
chief executive from congressional and factional scheming, it had failed:
candidates were nominated by partisan congressional caucuses and the
electors who cast the ballots were chosen by equally partisan state
legislators.41 Senator Jeremiah Mason of New Hampshire feared that
Congress and the state legislatures, acting in concert, “would forever give a
President to the United States.”42

The advocates of reform, however, did not believe that the solutions to
these grave problems were to be found in a revival of the political order
imagined by the framers or in President Monroe’s vision of a future without
parties. Tacitly accepting the presence of parties, they pursued a change to
the Constitution that would circumscribe the ability of parties and factions
to engage in “intrigue” or “mischief.” (No word was deployed more often in
these debates than intrigue.) Dickerson, in a grand peroration delivered in
the Senate in January 1819 (it would not be his last) declared that “the
proposed amendment” would not “afford a remedy for all of the evils
complained of; but it will afford a remedy for part of them. It will not
eradicate the principles of ambition, but it will retard their progress.”43 If a
district elections amendment were adopted, methods of choosing electors
would become uniform across the country and consistent from one election
to the next. Such a change would, as James Smith put it, “give the minority



as well as the majority of the people of every State, a chance of being
heard,” and the odds of a president being chosen without the support of a
national majority would be greatly reduced. As an added bonus, “sectional
feelings will, in some degree, be broken down, and union and harmony will
be effectually preserved.”44

Of equal importance, district elections promised to decentralize the
process of selecting a president and, in so doing, to strengthen the sinews of
popular government. “All power is declared to be derived from the people,”
Jabez Hammond reminded his colleagues in 1816. The key step, asserted
Mason, was to put each elector “within the sphere of the personal
knowledge of those who are to choose him,” a goal that was not implausible
in a nation that counted one representative in Congress for every 40,000
inhabitants. The people in each district could choose as an elector “a man
with whom they are acquainted, on whose intelligence and virtue they can
rely,” Smith noted.45 Mason and Smith were not proposing that electors
deliberate in the manner envisioned by the framers—although that
perspective was suggested by some who viewed district elections for
members of the House and presidential electors as closely parallel
endeavors. Yet embedded in their remarks was something deeper than a
strategy for avoiding mischief: a conception of politics more tightly binding
the local to the national, coupled with a vision of an engaged people, rather
than states or parties, taking the lead in choosing a president. “You will
bring the election near to the people,” Smith continued, “and, consequently
you will make them place more value on the elective franchise, which is all-
important in a republican form of Government.”46

DEFENDING THE SYSTEM (AND A FEW REBUTTALS)

Members of Congress who preferred to retain the status quo, perhaps
sensing that the tide of public opinion was flowing against them, fought
back hard against the reformers and their crusading rhetoric. In 1816
Senator James Barbour of Virginia, a prominent Republican (and a friend of
Jefferson) denied that a serious problem existed. There was, he maintained,
“no danger to the liberties of the people from the present mode of electing a
President.” He found it appropriate that caucuses nominated candidates,
because members of Congress had “knowledge” of “public sentiment,” and



electors chosen through the general ticket were a fair reflection of “public
opinion.” “The electors,” he observed, “are only the organs of that public
sentiment which has been long and unequivocally made up.” Several years
later Barbour, a shrewd and vocal opponent, shifted ground, acknowledging
that abuses had taken place but arguing that it was “vain to argue against a
system because bad men, when in power, occasionally abuse it.”47

The most pointed, and perhaps most resonant, argument against an
amendment was that it would deprive the states of a right granted to them in
the Constitution and thereby disturb the carefully negotiated balance of
power between the states and the federal government. Jefferson’s
curmudgeonly cousin, John Randolph, who was always a fierce defender of
states’ rights and often at odds with his own party, opened a lengthy speech
in 1816 by declaring that “he was opposed to this resolution for the simple
reason that it contemplated an abridgment of the powers of the States—that
was enough for him.” The amendment before Congress struck “at the very
root of the Constitution,” and it was “his duty to oppose any proposition
which” might “diminish the actual existing powers of the States.”
Randolph, a self-described “aristocrat” who spoke disparagingly of
“popular government” while also condemning slavery, offered a withering
critique of Virginia’s use of the general ticket, but insisted that Virginians,
and not the federal government, ought to address that problem. Congress
should not “dare to think itself competent to interfere between the
Legislature and the people of Virginia.”48

Other members of Congress, many with less extreme views of states’
rights, also regarded the amendment as endangering the “federative”
structure of the government. Thomas Grosvenor of New York, for example,
saw it as a giant step toward “a consolidated popular government” that
would “strip the states of their dignity and sovereignty” and strike “at the
very root of our safety.” Opponents also argued that states as entities—and
not just the people inhabiting them—were intended to have a role in
selecting presidents, a claim that lent legitimacy to both the general ticket
and the right of legislatures to decide how electors would be chosen. “In the
choice of electors,” according to Barbour, “the people and the sovereignty
of a State are represented.” Less abstractly, Joseph Brevard of South
Carolina inclined “in favor of preserving the power which the several states
now have” rather than “vesting it in the Congress.”49



Randolph also gave voice to another oft-repeated objection to the
proposed amendment: it would “change the actual existing compromise of
weight and influence in this government, between the greater and small
States.” This was so because district elections would likely divide the
electoral votes of large states and thus reduce their power in choosing a
president. To Randolph, such an outcome meant that the “great” states
would cease to have influence in proportion to their populations,
undermining another compromise built into the Constitution. A large state
that shared its electoral votes evenly between two candidates would find
“its influence … completely neutralized.”50 Barbour, among others, spotted
a further disadvantage for the large states: choosing electors by district, he
alleged, would increase the likelihood that elections would end up in the
House of Representatives, where all states, large and small, would have
only one vote. If the House were to decide elections more often, small states
would gain influence at the expense of larger ones. Not for the first—or last
—time, the complex compromises woven into the electoral system
presented an obstacle to reform.51

In the spring of 1816, New York’s Grosvenor, a Federalist, attacked the
district elections proposal on still other grounds. He acknowledged that “in
many of the States the managers of a party have converted the right of
election into a farce, by intrigues and violence, without precedent or
parallel.” But he insisted that the proposed amendment would not alleviate
these problems. Abuses and manipulation would still occur, in
congressional caucuses as well as state legislatures, and it would still be
possible for a minority of the people to “elect a chief Magistrate.”52

Grosvenor also pointed squarely at a serious potential defect of district
elections: “gerrymanders.” (This new word, imported from Massachusetts,
had quickly entered the political language.) He recounted his own
experience with the process of drawing district boundaries for New York’s
legislature:

Counties were cut and slashed in every direction; districts, single,
double, and treble, of every shape and of every size, were
manufactured; cities were sundered, and the parts whose political
character was not of the right sort were connected with counties at
the distance of an hundred miles; towns were cut out of the very



heart of a county, and annexed to other counties. In short, no device,
however shameful, was omitted to obtain the result, and the result
was obtained.

If presidential electors were chosen by district, he insisted, gerrymanders
would abound, and “each district … will become the victim of caucus
influence, State intrigue, and Executive patronage.” “With these facts in full
view,” Grosvenor concluded, “can gentleman hope any good from their
district plan?”53

These criticisms may have given some representatives pause, but the
amendment’s principal backers were not swayed, responding with
counterarguments and a modest alteration of the amendment itself. Huger
acknowledged that mandatory district elections might reduce the influence
of the large states, but this, he maintained, would simply restore the
constitutional balance that had prevailed before the passage of the Twelfth
Amendment (which had made it less likely that elections would go to the
House).54 Others opined that a minor diminution in the influence of large
states was a small price to pay to rescue elections from the maneuvers that
robbed the people of their rightful power. Hammond, thus, was “willing …
that the influence of the great States … should be diminished. While I say
this, I do not forget that I come from a great state.” Ezra Gross, a fellow
New Yorker, foreshadowed views that would become common in the mid-
twentieth century. “What matters it,” he pleaded, “whether the Electors of
this or that state be divided or in the minority, so long as the majority of the
people of the United States prevail?”55

Advocates of district elections also addressed the sensitive, even
combustible, federalism issue that Randolph, Barbour, and others had
raised. There was no denying that an amendment would take from state
legislatures a power that they had wielded since the nation’s birth. But this
was “no violation of first principles,” declared North Carolina’s Smith in
1820, emphasizing that the number of electoral votes allotted to each state
would not change. Ezra Gross believed that the loss to the states was
minimal. The amendment “exchanged the insignificant State right of
altering, from year to year, the mode of choosing Electors, for the
permanent benefit of enabling the voice of the people to be heard.” Others
claimed that the framers had never intended to permit legislatures to choose



electors by themselves and that therefore the amendment was consistent
with “the true spirit and intention of the original constitution.”56

Sponsors of the measure also offered a concession to the defenders of
states’ rights: they modified the proposed amendment so that two of each
state’s electors would be selected in a fashion to be determined by the state
legislature while the remainder would be chosen in elections to be held in
each congressional district. This idea was first put forward in the House in
1816 by Erastus Root of New York, and by 1818 it had become the standard
text of amendment proposals. Root maintained that this arrangement fairly
embodied the competing principles that shaped the Constitution: the people
would choose electors equal in number to their state’s representation in the
House while “the other two in each State, who were to represent the State
sovereignties, ought to continue to be chosen as the Legislature might
direct.” It would also be very “inconvenient,” he added, to create two sets
of districts, one for House elections and the other for electors. Barbour,
always argumentative, dismissed the proposal as “an insult” to the large
states that stripped away their real strength and left them with only an
“effigy” of their “former power.”57

These arguments cycled through Congress from 1813 to 1822, with
some drama and much repetition, as successive iterations of the amendment
resolution made their way through the Senate and the House. By January
1819, Dickerson lamented that “the subject is old and hacknied.” Three
years later he declared that there were “no new arguments” to offer, and
there was “probably not a man in the Union … whose mind was not fully
made up on the subject.”58 Whether the views of members of Congress
accurately mirrored the opinions of men “in the Union” is, of course,
impossible to determine. Nor, unfortunately, is there any way to judge how
influential these debates may have been—whether members of Congress, or
the public, were persuaded by particular arguments, by the soaring rhetoric
and inventive examples, by the visions of calamity proffered by both friends
and foes of the amendment. There is also no way to readily distinguish
between arguments that stemmed from firm convictions and those that were
mobilized as debating points or masked more self-interested motives.
Presumably, some of each were present on both sides of the debate.

What the years of debate do make clear is that the impetus to mandate
district elections emerged from profound and widespread concerns about



the practice of presidential politics. It also tapped into significant
disagreements about the appropriate limits of federal power, the proper
organization of politics in a republic, and the wisdom of altering the
Constitution (which was not amended at all between 1804 and 1865). The
debates were framed—and the issues understood—largely as a set of
conflicts, or trade-offs: between the right of the people to actively
participate in choosing electors and the right of states to determine how
electors would be chosen; between the desire of political minorities within
states to have their preferences count and the desire of states (or majorities
within states) to maximize their influence; between the palpable need to
bring uniformity and stability to the election process (and thus avoid
partisan manipulation) and a reluctance to begin unraveling the
compromises entwined in the details of the electoral system; between the
democratic virtues of localized, district elections and the awkward truth that
such elections could be ensured only by augmenting the power of the
central government in Washington. Coursing through the discourse was also
considerable unease about the role of legislators in choosing a chief
executive and about the extent to which electoral competition itself was
being managed and choreographed by politicians, factions, and parties.

FALLING SHORT

The outcome of these multiyear debates is not a secret: no amendment
resolutions were approved by both branches of Congress and forwarded to
the states for ratification. Nonetheless, the strength and breadth of support
for mandatory district elections were notable. More than 60 percent of the
Senate favored constitutional change throughout the decade from 1813
through 1822. District elections amendments were approved by the
requisite two-thirds votes in 1813, 1819, 1820, and 1822; in 1818 the
approval figure was 61 percent (two votes short of passage), and procedural
votes suggest that there was strong support in 1816 as well.59 (See Figure
2.1.)

In the House, the story was more complicated. After the decisive defeat
in 1814, support for the measure began to climb. In December 1816 a
resolution was tabled after it received a positive vote (on a second reading)
of eighty-seven to fifty-one (63 percent), just shy of the two-thirds



necessary “to sanction the proposition eventually.” In 1819 a resolution
forwarded by the Senate was read twice but then thwarted by procedural
maneuvering, never receiving a final vote.60

Thanks both to the Senate’s persistence and to an ongoing flow of
resolutions from the states, the pressure on the House mounted, with the
drama coming to a head in the winter of 1820–1821. In January 1820 the
Senate had again approved a district elections amendment (both for
presidential electors and for the House of Representatives) and sent it
forward to the House. The House debate opened in the spring, but the issue
was tabled until Congress reconvened in the fall. In late November, James
Smith of North Carolina relaunched the debate, imploring his colleagues to
pass the resolution and thus “allow the question to be submitted to the
people of the United States, as represented in the several state
legislatures.”61 On December 5 the House voted 103–59 (64 percent) to
print a final copy of the resolution and have it read a third time (in
preparation for the decisive vote). With the margin expected to be close,
both sides engaged in a few additional weeks of legislative jockeying:
postponing votes, tabling the resolution, offering modifications (including
the possible excision of the provision aimed at elections to the House), and
encouraging speaker after speaker to take the floor.62 Finally, on January 25,
1821, the House voted 92–54 in favor of the resolution, six votes short of
the two-thirds majority that would have sent the amendment to the states for
ratification.63

Breakdowns of the roll call votes in Congress make clear that support
for district elections was broad and not confined to any party or region. (See
Tables 2.1 and 2.2.) Although Federalists had strongly opposed an
amendment in 1813–1814, their views shifted thereafter, with most voting
favorably starting in 1818, a stance befitting a shrinking minority party that
had something to gain from ending winner-take-all. More consequentially,
at least 60 percent of Republicans favored an amendment in every
congressional vote from 1813 thru 1822, except that of 1814 (when 54
percent favored it). Ample support could also be found in both the North
and the South, although northern preferences were weaker before 1819: the
figures for the two regions were nearly identical in the decisive House vote
of 1821.64 Unsurprisingly, members of Congress from the handful of states
that already utilized district elections tended to favor the amendment



resolutions by large margins (above 80 percent), but they had plenty of
company: beginning in 1818 a majority of those from winner-take-all states
also voted positively.65

The roll call votes also indicate that a key factor influencing the tallies
was the size of the state from which a member of Congress came. (See
Table 2.3.) This was the only consistently significant variable, and it
matched the content of the debates.66 Senators and House members who
came from small states generally voted in high proportions for the
amendments; those from medium-sized states also tended to vote favorably,
but by smaller margins; and the percentages were lowest for members of



Congress who hailed from the largest states. To be sure, there was ample
support for district elections even in the large states, particularly in some
years, but the levels of support were generally below (and sometimes well
below) the critical threshold of 67 percent.

The relationship between state size and favorable votes sheds light on
why the amendments fared better in the Senate than in the House: there
were proportionately more votes from large states in the House. In 1820–
1821, for example, only 10 of the 44 senators (23 percent) came from the
largest states (Virginia, New York, Pennsylvania, Massachusetts, and North
Carolina); in the House, in contrast, 106 representatives (58 percent) came
from those states. A slim majority of those representatives (52 percent)
voted favorably in the roll call vote of 1821, but the proportion was low
enough to prevent passage of the amendment.67

That said, not too much weight should be given to state size alone as a
determinant of an elected official’s stance toward reform. Although
representatives from large states were, on the whole, less receptive to
change than were their colleagues from smaller states, the votes cast by the
delegations from the five largest states were far from uniform.68 In 1821, for
example, strong majorities from Virginia and Pennsylvania did vote against
the amendment in the House, but the opposite was true for the delegations
from New York, North Carolina, and Massachusetts. That North Carolina’s
congressmen unanimously favored district elections likely reflected popular
sentiments still aroused by the machinations that took place in 1812; New
York’s split, but positive, vote surely had roots in the incessant skirmishing
between Van Buren and DeWitt Clinton. Most importantly, the variations
from state to state underscored the presence of diverse factors that could,
and did, influence the votes of representatives from large (and all other)
states.69



SOURCES OF DEFEAT

Leading reform advocates like Dickerson, Huger, and Pickens proved to
have been correct in gauging that the Era of Good Feelings would be an
auspicious time to press for presidential election reform. After years of
intermittent debate, Congress came extremely close to approving an
amendment that would have significantly—and probably permanently—
transformed the conduct of presidential elections. It would not get that close
again until the late 1960s.



That the effort fell short was due, in good part, to the constitutional
requirement that amendments be approved by supermajorities in both
branches. The sponsors of reform measures repeatedly convinced a majority
of their colleagues to join them, but they could not quite get to the two-
thirds mark in the House. Their inability to clear that high hurdle had
multiple sources, as is always the case when the switch of a handful of
votes could have reversed the outcome. Certainly the pockets of self-
interested resistance in the large states (especially Virginia and
Pennsylvania) played an important role. In addition, some members of
Congress surely embraced the states’ rights arguments put forward by
Randolph and others; wary of federal authority, they voted against the
amendment because they did not want their states to surrender any right, or
power, granted to them by the Constitution. It also seems likely that there
were leaders of state parties or factions who preferred to stick with winner-
take-all for partisan reasons that would probably not be voiced in
congressional debates. As Dickerson pointed out in 1819, the reform
amendment “proposes to the dominant parties in the respective States,
without whose aid it cannot succeed, to give up a portion of their power.
Such applications are always unwelcome, and but rarely attended with
success, whether made to individuals, to States, or to political parties.”70

Factors other than perceived self-interest were also in play, difficult as
they may be to weigh. Some members may have found compelling Thomas
Grosvenor’s vivid depiction of gerrymandering in New York and thus
shared his skepticism that district elections would put an end to partisan
abuses. Others were loath to tinker with the Constitution, leading Dickerson
to conclude that “there is … a sort of sanctity attached to this instrument,
that leads many to … consider any attempt to alter it as a sort of political
profanation; a sacrilege against the palladium of our liberties.”71 More
hypothetically, the inclusion of a districting requirement for elections to the
House in 1821 may have generated just enough opposition to doom the
entire resolution.72 Finally, one cannot rule out—for this period or any other
—the presence of a temperamental bias in favor of the status quo. It is not
difficult to imagine some of James Brevard’s colleagues nodding in
agreement when he observed, during the final arguments in the House in
1821, that “it is better … to bear those ills we have than to fly to others that
we know not of.”73



In retrospect, the House vote in January 1821 looms as an inflection
point, an early high-water mark in the history of efforts to transform the
Electoral College. For contemporary reformers, however, that near victory
was one more measure of their strength: the issue retained its urgency, and
having come so close to victory, advocates were not about to abandon the
fight. Amendment resolutions, accordingly, were reintroduced in both the
Senate and the House in December 1821. The Senate, after a brief
discussion, approved an amendment by a very decisive vote of twenty-nine
to eleven in March 1822. It then forwarded its resolution (once again) to the
House, where it was read twice and “committed to the committee of the
whole House on the state of the Union.” The House took no further action
in 1822.74

Then things got complicated.

1823–1824: A New Equation for Reform
You have probably noticed that the manner in which the Constitution as it stands may
operate in the approaching election of President is multiplying projects for amending
it. If Electoral Districts, and an eventual decision by joint ballot of the two Houses of
Congress could be established it would I think be a real improvement; and as the
smaller states would approve the one and the larger the other, a spirit of compromise
might adopt both.

—James Madison to Thomas Jefferson, January 14, 1824

By the winter of 1822–1823, the eyes of political leaders were already fixed
on the next presidential election. Unlike its predecessor, the coming contest
promised to be highly competitive, and the early field of likely candidates
was crowded with notables: Secretary of War John Calhoun; Henry Clay,
the Speaker of the House; Treasury Secretary William Crawford; New York
potentate DeWitt Clinton; Secretary of State John Quincy Adams; and
General Andrew Jackson. All were nominally Republicans, but each had his
own personal, factional, and geographic sources of support. The campaign
began early because it was essential for candidates and their allies to
acquire supporters in state legislatures the year before presidential ballots
were cast.75

The impending election did not bring an immediate pause to reform
efforts, but it did reshape them in three ways. The first was that some
political leaders began to assess national proposals in terms of their



potential impact on the prospects of individual candidates. The second
unfolded within several key states, as different factions jockeyed to arrange
a mode of choosing electors that would favor their candidates. The third
was a direct consequence of the size of the contending field: with multiple
candidates in the running, it seemed likely that no one would capture an
electoral vote majority. As a result, renewed attention was focused on the
constitutional provision for deciding such elections in the House of
Representatives.

Indeed, the first amendment resolution filed in early 1823 called for an
overhaul of the contingent election system. It was presented in the Senate
by John Taylor of Caroline, a Virginian who had been active in public life
since the late 1770s and was one of the era’s most highly regarded political
writers. Taylor proposed that, in the absence of an electoral vote majority
for any candidate, the electors should vote a second time, choosing between
the top two contenders (or more if there were a tie). If that second round of
balloting failed to produce a majority winner, the decision would revert to a
joint session of Congress (which would give states influence roughly in
proportion to their populations). Taylor argued, at length and with passion,
that his proposal would “prevent almost” the selection of the executive by
the legislative branch, which he believed was “an unnatural and illegitimate
connection of distinct powers and duties.” He also made clear that he
opposed district elections because they would increase the likelihood of a
contingent election and contribute to the domination of the nation by “an
aristocracy of small states.”76

Within two days, Mahlon Dickerson rose to offer a substitute to Taylor’s
resolution. The New Jersey senator predictably insisted on district elections
as an essential ingredient of electoral reform. But this time he added two
new features to the proposal that he had championed for years. One was to
limit presidents to two terms in office. The second was to transform the
contingent election process in a manner similar to what Taylor had
proposed. Dickerson opposed a second round of balloting by electors
(because it invited “intrigue and corruption”) but agreed with Taylor that, in
the absence of a majority vote among electors, the decision should be made
by all members of Congress, with each getting one vote.77

Dickerson’s new proposal was designed not only to address multiple
problems but to forge a political bargain, to enlist support from large and



small states alike. The New Jerseyan, an astute political analyst little known
to history, knew well that some large-state leaders continued to oppose
district elections, and he could not deny that if electors were chosen by
district, large states would often be unable to deliver sizable blocs of
electoral votes to a candidate. But he was now offering the “great” states
something in return for the influence they might surrender: significantly
increased power if the election ended up in Congress. To the small states, he
offered the inverse. A districting system would likely enhance their
influence in the Electoral College, but they would end up with less clout if
the decision went to Congress. As Senator John Holmes of Maine put it,
Dickerson’s proposal “increases the power of the small states in the original
and reduces it in the final vote.” This reconfigured compromise between
large and small states appeared to offer Dickerson and his allies a path to
the victory in Congress that had so far eluded them. It also had the virtue of
doing away with a contingent process that departed sharply from the
principle of majority rule and seemed out of step with the rising democratic
ethos of the period. (The shortcomings of this process were becoming more
salient as new small states were added to the nation and the gap in size
between the largest and smallest states grew larger.) Dickerson’s
multipronged proposal was taken up and championed in the House by
Representative George McDuffie of South Carolina, a sometime ally of
Calhoun and Jackson.78

When the Eighteenth Congress convened in December 1823, additional
reform ideas burst forward. The first—and most long-lived—came from
recently elected senator Thomas Hart Benton, the dominant figure in
Missouri politics from the 1820s into the 1850s. (Benton was also well
known for having wounded Andrew Jackson in a brawl, although the two
later became political allies.) Benton proposed, as he would do almost
annually for twenty years, abolishing the office of elector and holding
district elections in which the people would cast ballots directly for
president and vice president. Each state would have as many districts as it
had electoral votes, and the “person having the greatest number of votes for
President” in each district would receive one electoral vote. A candidate
would gain the presidency if he won a majority of the electoral votes.79

Benton’s brief for district elections added one new element to a roster of
familiar claims: that only district elections could give voice to the diversity



of economic interests (commerce, agriculture, and manufacturing)
frequently present within a state.80

The distinctive feature of Benton’s proposal was his plan to eliminate
electors and have the people themselves cast ballots directly for president
and vice president. The system created by the framers, he insisted, “has
wholly failed in the execution.” “The Electors,” he claimed, “are not
independent … not useful” and “dangerous to the liberties of the people.”
This critique was common by the 1820s, but Benton went a step further,
criticizing the framers for an institutional design that was inherently
undemocratic. “Intermediate electors,” he pointed out, “are the peculiar and
favorite institution of aristocratic republics, and elective monarchies,” while
“a direct vote by the people” is the favored “institution of democratic
republics.” “This machinery,” he maintained, “was introduced into our
Constitution for the purpose of softening the action of the democratic
element,” and such buffers lessened citizens’ interest in elections and
placed “them at too great a distance from their first servant.”81

Benton presented his proposal as a democratic one (he often used that
word), and the arguments he made in its behalf celebrated the ways in
which it would empower the people and heighten popular involvement with
politics. There were, however, limits to the democratic polity that he
envisioned. For one thing, Benton opposed making any changes to the
contingent election system, defending it as necessary to protect the interests
of small states like Missouri. A president, consequently, could still be
chosen by men who represented a relatively small minority of the people.
Benton also emphasized repeatedly—in response to apprehensions that
arose about the meaning of “direct elections”—that his plan would not alter
the allocation of electoral votes among the states. This coded assertion
meant that the three-fifths clause (as well as the two “senatorial” electoral
votes granted to each state) would be preserved. Benton acknowledged that
the objections to a direct popular vote would “be fatal if the votes were to
be consolidated in one general return” for the entire nation. But his direct
elections system would avoid that pitfall. Benton’s plan was designed to
enhance democratic participation without jeopardizing the interests of the
slave states.82

Other amendment resolutions were also introduced, signaling the
presence of diverse perspectives and inventive legislators. South Carolina



senator Robert Hayne was so eager to avoid congressional involvement in
the choice of a president that he sought to require electors to keep balloting
until one candidate achieved a majority. Such a step was urgent, he
believed, because the growth of the country meant that “the probability of
effecting an election at the first balloting of the electors will continue to
diminish.” (Niles’ Register found Hayne’s proposal to be “reasonable and
rightful” as a means of keeping the legislative and executive branches
“independent of the other.”) Elijah Hunt Mills of Massachusetts advocated a
return to the pre–Twelfth Amendment method of electing presidents and
vice presidents. Martin Van Buren, then in the Senate, favored an amalgam
of Dickerson’s district plan with Taylor’s scheme for a second round of
balloting by the electors; this could be accomplished “in a spirit of mutual
concession” between the large and small states. Maine’s John Holmes
endorsed Dickerson’s proposal and also presciently, if unsuccessfully,
argued that the Constitution needed a clear mechanism for adjudicating
disputed presidential elections. In the House, Edward Livingston of
Louisiana pressed for a direct vote and districting plan not unlike Benton’s
but added a new wrinkle: voters, in each district, would also cast ballots for
electors who would convene only if no candidate received a majority of the
electoral votes in the direct-vote election.83

Even James Madison joined in the fray—although he did so only in
private correspondence. The seventy-two-year-old former president
sketched out his ideas in response to inquiries from Virginia lawyer and
politician, George Hay, and from South Carolina’s McDuffie, who had sent
Madison a copy of a committee report on electoral reform. Madison
stressed to both men that he did not wish his views “to be brought into any
public discussion,” in part because it was “the propensity of the moment to
view everything, however abstract” from the perspective of the forthcoming
election. In his August 1823 letter to Hay, the son-in-law of President
Monroe, Madison acknowledged that there were flaws in the constitutional
design, attributing them to “the hurrying influence produced by fatigue and
impatience” during the final weeks of the convention in Philadelphia. He
explained why the framers had arrived at their formulation for a contingent
election in the House but unhesitatingly declared it to have been a mistake.
“The present rule of voting for President by the House of Representatives is
so great a departure from the Republican principle of numerical equality …



that an amendment of the Constitution on this point is justly called for by
all its considerate and best friends.” Madison recommended replacing the
existing procedure with “a joint vote of the two Houses of Congress,
restricted to the two highest names on the Electoral lists.”84

Madison also made clear to Hay that he favored district elections for
electors (which he believed to have been the intent of the framers) and that
he thought it “very proper” to pursue this reform while also revamping the
contingent election system. “A constitutional establishment” of district
elections “will doubtless aid in reconciling the smaller States to the other
change which they will regard as a concession on their part.” Five months
later, he commended McDuffie’s committee report for “linking the
amendments together, as a compromise between States who may mutually
regard them as concessions.” The foremost architect of the Constitution
was, in effect, endorsing the idea of a revised contract between large and
small states, one that would make both phases of presidential elections
more democratic.85

Madison, who was following the public debates closely, also offered his
opinions about other suggested reforms. He thought it unwise to choose a
president by a plurality, rather than majority, vote, and he opposed
abolishing the office of elector. He was also skeptical about any scheme that
would have the electors meet and vote twice (or more), because such a
process opened the door to “extraneous management and intrigue.” As an
alternative means of reducing the odds of an election ending up in
Congress, Madison proposed a different mechanism: each elector would
cast two ballots for president, one for his first-choice candidate and the
other for his second choice. A candidate would become president if he
received a majority of the votes on the “first choice” list or (if that did not
occur) on the “second choice” list. “Such a process,” Madison wrote,
“would avoid the inconvenience of a second resort to the Electors; and
furnish a double chance of avoiding an eventual resort to Congress.”86

Madison’s innovative idea of having each elector cast two ranked
ballots never made its way into the congressional debates, but his worries
about presidential elections being decided by Congress were widely shared.
The presence of a large handful of candidates in the current campaign,
coupled with the steady rise in the number of states, led many to conclude
that electoral vote majorities would henceforth be difficult to achieve and



that elections therefore would often be decided by the contingent
mechanism. (Not for the last time in this story, short-term developments
were mistakenly projected into long-term trends.) As a result, the debates
during the key winter months of 1823–1824 focused less on districting (the
arguments were familiar anyway) than on ways to modify contingent
elections. The two issues, however, were not altogether separable—because
some members of Congress, like John Taylor, believed that districting
would make it significantly more difficult for any candidate to win an
electoral vote majority. Robert Hayne also maintained that “under the
district system,” majorities would fail to be achieved “in nine cases out of
ten,” and thus the “substance” of Dickerson’s resolution “would be to
provide for the election of the Chief Magistrate by Congress and not by the
people.” Dickerson emphatically rejected that assertion, but he had no more
evidence to support his rebuttal than Hayne had for his claim.87

Despite such disagreements, the House and the Senate moved forward
with resolutions that would transform both phases of presidential elections
beginning in 1828. (By midwinter it was widely acknowledged that no
amendment could become law in time for the 1824 balloting.) In the House,
a committee chaired by McDuffie recommended district elections to be
followed, if necessary, by a second, runoff round of balloting by the
electors. If that second round failed to produce a majority, the decision
would pass to a joint session of Congress. A month later, the House
postponed further consideration of this recommendation, seemingly to await
developments in the Senate.88

In the upper chamber, a divided select committee, with Benton and
Hayne dissenting, endorsed Dickerson’s proposal for district elections and,
if necessary, voting by a joint session of Congress.89 Most speakers in the
ensuing debate accepted the premise that it was imperative to alter a
contingent election process that would permit small states with only 20
percent of the country’s population to elect a president. (Senators from the
smallest states were notably quiet.) They also seemed to agree that an
electoral reform amendment could be successful only with a package of
mutual concessions by the large and small states. The floor debate,
moreover, contained promising signals that key players were prepared to
negotiate and compromise. Van Buren announced that he would support a
resolution even if he did not agree with all of its details; Hayne indicated



that he would support district elections if the resolution included “a second
ballot by the electors”; and Dickerson declared that he was not wedded to
the idea of a joint ballot of the two houses of a Congress “if some better
plan can be suggested.”90 Dickerson’s proposal was similar enough to
McDuffie’s that action by both chambers seemed within reach.

The stage seemed to be set for a breakthrough—but none was
forthcoming. By early March, it was apparent that no consensus had formed
regarding the best approach to contingent elections. That fact, coupled with
concerns about the “excitement” of the election campaign, prompted calls
in the Senate to postpone further consideration until “a time when the
public mind was not so much agitated on the subject of an election.”
(According to Senate rules, then as now, a motion for indefinite
postponement had to be considered and decided before returning to the
issue at hand.) One of the advocates of postponement, New York’s elderly
senator, Rufus King, then proceeded to derail the debate and shatter the
decorum of the Senate by launching into a fierce attack on caucuses and the
men who participated in them. Before amending the Constitution, King
insisted, the Senate needed to recognize the presence of a “new,
extraordinary, self-created central power … which … has assumed the
direction and control of the fundamental provisions of the Constitution,
relative to the election of the President.” The members of Congress who
composed this “central power,” King maintained, were conspiring,
dangerously and perhaps illegally, “to nominate the President of the United
States eight months before his election.” His angry, detailed indictment
filled eight pages of the Annals of Congress and included the charge that
caucus members spent more time politicking than “on the ordinary and
regular business of Congress.” King’s views were not idiosyncratic.
Criticism of caucuses was widespread, both within and outside of
Washington; so too was the notion that members of Congress were overly
preoccupied with “electioneering.”91

King’s barbs were felt by numerous colleagues who had participated in
nominating caucuses, but his most obvious target was Van Buren, his fellow
New Yorker, who had spent much of the winter trying, with limited success,
to organize a caucus that would endorse the candidacy of William
Crawford. Ironically, King’s attack came as the caucus system was already
crumbling: Van Buren’s gathering was attended by barely one quarter of



members of Congress, and 1824 proved to be the last year in which a
nominating caucus was held.92 Nonetheless, King’s charges provoked a
storm of objections and counterattacks that went on for days, diverting the
Senate’s attention from the proposed amendments while souring the
chamber’s mood and perhaps the possibility of compromise. The venerable
Nathaniel Macon, who had served in Congress since 1791, lamented the
“extremely unfortunate circumstance, that a subject which had nothing to
do with the real question before the Senate … was about to destroy all
chance of considering the amendments to the Constitution.” Macon pleaded
with his colleagues to press forward for a solution (“there must be a
concession of opinion somewhere”), but his pessimistic prediction proved
to be well-founded. On March 22, the Senate voted thirty to thirteen to
postpone “the whole subject indefinitely.” The package of reforms that had
seemed so promising was shelved until after the election.93

THE MELEE IN NEW YORK

Nowhere were the links between electoral reform and presidential politics
in the 1820s played out more dramatically—even melodramatically—than
in New York. For several years political life in the Empire State was roiled
by the interplay between factional support for different presidential
candidates and a widely popular effort to change the state’s method of
choosing electors. At stake were New York’s thirty-six electoral votes, a
grand prize that could easily, and probably did, determine the outcome of
the 1824 election.94 What unfolded was a bewilderingly complex, even
zany, episode that vividly demonstrated both the need for reform and the
difficulty of achieving it.95

The story began with Martin Van Buren, as did most things in New
York politics during these years. After the elections of 1822, Van Buren
appeared to be in firm control of the state. His arch nemesis, DeWitt
Clinton, had left the governor’s office, replaced by a Van Buren ally, Joseph
Yates, and Van Buren’s Bucktail faction (also called the Regency) was
dominant in both houses of the state legislature. From his seat in the Senate,
Van Buren could focus on national politics: he welcomed the opportunity to
find a successor to James Monroe and expected to play a major role in the



presidential contest. New York had more electoral votes than any other
state, and its electors had always been chosen by the legislature.96

By the early months of 1823, Van Buren had decided to back Crawford,
not least because Crawford’s views about party, caucuses, and patronage
were close to his own. He traveled extensively promoting the Georgian’s
candidacy, hoping to cement an alliance between New York and Virginia
that would seal Crawford’s nomination in a caucus. This prompted John
Calhoun, a long-standing antagonist of Crawford’s, to make a countermove.
He encouraged some of his allies in New York to launch a newspaper, the
New York Patriot, that would openly criticize Van Buren for his many
intrigues, including his support for caucuses. One proposal prominently put
forward by the Patriot was to change New York’s electoral law so that
electors would be chosen not by the legislature but by the people, voting in
districts.97

The idea caught fire, encouraged not only by Calhoun’s supporters but
by Clinton’s forces, who relished the prospect of undermining the Regency.
(Clinton himself had endorsed general-ticket, but not district, elections in
1820.) District elections were also, quite simply, a popular idea, and an
overdue reform, in a state where a constitutional convention in 1821 had
already taken key steps toward democratizing the polity. By the summer of
1823 the varied political groups endorsing electoral reform, including
supporters of John Quincy Adams, formed the People’s Party, which ran
candidates in the November legislative elections. Many of these challengers
defeated Republican candidates, while some Bucktails hung on to their
offices by breaking with the Regency and pledging to support electoral
reform. Van Buren was sensitive to the dilemma faced by his allies in the
legislature (it was “an awkward affair,” he later reminisced), but he also
knew that a popular election would render it difficult to deliver the state’s
electoral votes to Crawford.98

It was against this backdrop that Van Buren had risen on the floor of the
Senate, on December 29, 1823, to endorse a federal amendment for district
elections and to offer his own variant of such an amendment. The
arguments he put forward were cogent and carefully phrased, yet the timing
of Van Buren’s intervention suggests that it was prompted more by his
political problems in Albany than by his preference for district elections—
which he was opposing in New York even as he celebrated their virtues in



Washington. By embracing a federal amendment, which could not take
effect for the 1824 election, Van Buren was identifying himself with the
cause of reform while creating a democratic-sounding rationale for
opposing change in New York: it would be better to have a nationally
uniform mode of choosing electors than for a state to act on its own.
Roughly a week later, in a message to the newly convened legislature,
Governor Yates made precisely that argument. Pointing out that “the subject
has recently been brought before congress,” and asserting that it was a
“propitious” moment for a federal amendment, Yates questioned “whether,
under existing circumstances, the present manner of choosing electors
ought, at this time, to be changed” in New York. Yates’s circuitously
worded message was widely interpreted as a recommendation that the
legislature retain the power to select electors, and it offered legislators a
plausible reason for doing so. Van Buren, in memoirs written decades later,
professed to have been shocked by Yates’s “unexpected” stance. At least a
few others, including Rufus King, believed that the Crawford camp had
dangled the vice presidency in front of Yates to induce him to oppose
electoral reform.99

The legislature itself was too divided to pass a reform bill. In the
assembly, where reform forces were strong, a bill was passed in early
February 1824, but it was so watered down that it seemed unlikely to have
much impact. The popular elections that it provided for would be binding
only if a slate of electors received a majority of all the votes cast. If no slate
received a majority (the likely result in 1824), the choice of electors would
revert to the legislature. In the state senate, the reform forces were weaker:
the assembly bill was referred to a committee, which reported, in early
March, that it “would not be expedient” to pass such a measure as long as
Congress was still considering a constitutional amendment on the subject.
(Van Buren, at precisely this time, was arguing against an indefinite
postponement of the amendment resolution in Washington.) After some
tussling, further consideration of the measure was put off until November.100

Van Buren and his allies thus succeeded in blocking reform and keeping
the selection of electors in the hands of the legislature. But victory had
political costs: Governor Yates’s role in the affair rendered him so
unpopular that the Regency dumped him as a candidate for reelection, and
many Bucktail legislators, especially those who had reneged on their



campaign promises to support reform, feared for their political futures.
Above all, the Regency worried that its opposition to a popular measure
was strengthening an alliance between Clintonites and the other political
forces that had formed the People’s Party. In an effort to strain that alliance
and to punish the Clintonites, leaders of the Regency (apparently without
Van Buren’s knowledge) introduced a bill to remove DeWitt Clinton as
president of the Erie Canal Commission, an unpaid position that he had held
for fourteen years in recognition of his leadership in promoting the canal.
Roger Skinner, the Bucktail lieutenant who devised this scheme, believed
that the proposal would offer an unpalatable choice to legislators from the
People’s Party: either publicly support Clinton (who was unpopular in many
quarters) or vote for his removal and create a rift with the Clintonites.101

The plan backfired—to say the least. The legislature did vote to remove
Clinton from office, but that decision provoked an enormous public outcry,
in part because Clinton’s role in building the canal (a godsend to the
western portions of the state) was widely appreciated. The public,
moreover, saw through Skinner’s maneuver and blamed the Bucktails, not
the People’s Party, for “this most glaring outrage … this act of violence and
ingratitude.” Making matters even worse, the outpouring of sympathy for
Clinton led him to enter the gubernatorial race, which he won easily in
November 1824, running as a champion of democratic causes (a new
identity for him), including popular voting for electors and an end to
legislative caucuses. Clinton’s supporters and the People’s Party also routed
the Regency in legislative elections, taking control of the assembly and
winning three-quarters of the contested senate seats. It was in the immediate
aftermath of those elections that Van Buren famously berated Skinner that
“there is such a thing in politics as killing a man too dead.”102

Meanwhile, the shape of the presidential contest had changed
significantly since the early winter of 1823–1824. Calhoun had withdrawn
as a candidate (opting for the vice presidency) and signaled his support for
Andrew Jackson, who was also popular in the South. Crawford’s candidacy
had grown weaker, in part because of a medical condition that raised
questions about his capacity to serve. By the fall of 1824, most informed
observers believed that the House would decide the election and that
Jackson and Adams were likely to be among the top three vote-getters
whose names would be forwarded to the House. What was unclear was



whether they would be joined by Crawford or by Henry Clay—who, as
Speaker of the House, would have been well positioned to round up
congressional votes. New York’s electoral votes were key to the outcome.103

Fortunately for Van Buren and other supporters of Crawford, it was the
lame duck legislature in New York, rather than the newly elected one, that
chose presidential electors. Yet even that body was too fragmented for the
Regency to control. The senate quickly generated a slate of thirty-six
electors dominated by Clay supporters, but the assembly was splintered into
different factions. What followed, over a period of weeks, was a
labyrinthine sequence of maneuvers by all parties in both chambers,
including deals made and unmade, lies, misrepresentations, dissembling,
clandestine meetings, arguments over whether blank votes counted in the
total, a double cross followed by a “double double cross,” culminating in
the selection by the legislature of twenty-five Adams electors, seven for
Clay, and four for Crawford. The scheming did not end even there:
somehow (threats were rumored), when the New York College of Electors
finally met on December 1, Crawford ended up with five votes and Clay
four. This belated shift in the totals proved to be just large enough to ensure
that Crawford would be the third candidate considered by the House of
Representatives. Precisely the kind of “intrigue” and manipulation that
reformers in Congress had been denouncing for a decade helped to shape
the election’s outcome.104

In March 1825, New York’s legislature did finally pass a law requiring that
presidential electors be chosen in district elections. It was supported by both
Clintonites and by the Regency and was ratified in a popular referendum
the following November. As a result, the citizens of New York cast ballots
in a presidential election for the first time in 1828. Andrew Jackson,
strongly supported by Van Buren, narrowly outpolled President Adams that
year and received twenty of the state’s thirty-six electoral votes. Several
months before the election, the Jackson camp had asked Van Buren if the
choice of electors could be returned to the legislature, so that Jackson could
capture all of the Empire State’s electoral votes. Van Buren, having learned
a hard lesson, dismissed the request. But the “Little Magician,” as Van



Buren was called, remained well aware of the advantages, to a party leader
and power broker, of winner-take-all. DeWitt Clinton died in February
1828, and Van Buren was elected governor the following November. In the
first and only formal message he delivered as governor (he resigned in
March 1829, to become secretary of state), Van Buren asked the legislature
to again change the electoral vote law so that electors would be chosen in a
general-ticket election rather than by districts. The legislature quickly
obliged.105

After 1824: Getting the Election Out of the House
If we refer to the number of resolutions, and the variety of opinions, it is clear that
there is no unity of sentiment on the subject; and if gentlemen bring here the
sentiments of their constituents, the People would appear to be as much divided as
they are.

—Representative Dutee J. Pearce of Rhode Island, March 14, 1826

The 1824 election provided ample grist for the mills of electoral reformers.
Once again the mode of choosing electors had been far from uniform:
twelve states utilized the general ticket, six held district elections, and in six
others the legislatures acted on their own. In addition, partisan battles over
the mode of selection had erupted not only in New York but in Alabama
and Indiana; and a new source of discontent emerged in several states
(including North Carolina, Louisiana, and Missouri) when citizens
complained that their representatives in the House cast ballots in the
contingent election that did not reflect the views of their constituents.106 For
most political leaders, however, such issues were overshadowed by the
controversial outcome of the election. Backers of Andrew Jackson were
convinced that their candidate, rather than John Quincy Adams, ought to
have been chosen by the House, because Jackson had garnered pluralities of
both the electoral and the popular votes. Reports that the House’s decision
stemmed from a “corrupt bargain” between Adams and Speaker Henry Clay
only heightened the sense of injustice. (The alleged bargain was that Clay
threw his support to Adams in return for being appointed secretary of state,
a common stepping stone to the presidency.) Such reports, although never
verified, appeared to confirm fears that the contingent election process was
corruptible—that there were dangers in permitting the legislature to choose
the chief executive.107



The campaign for reform consequently resumed soon after the election
was settled, propelled in part by a flood of resolutions from state
legislatures.108 In December 1825, George McDuffie set the terms for
discussion in the House with a resolution calling for “a uniform system of
voting by Districts” and, more vaguely, an amendment that “will prevent
the election … from devolving upon the respective Houses of Congress.” In
the Senate, Benton asked for a select committee to consider direct, district
elections, and Hayne requested that the committee also look into amending
the Constitution “to secure the election of President and Vice President …
without the intervention of the Senate or House of Representatives.” The
committee was appointed by Vice President Calhoun and included, among
its nine members, Benton (as chair), Van Buren, Dickerson, Macon, and
Hayne.109

The Senate committee delivered its report a month later. The nine
members were unanimous in recommending “a uniform mode of election,
by districts,” the abolition of “the institution of electors” so that the people
would vote directly for president and vice president, and a runoff election
between the two highest vote-getters if no candidate received a majority of
the electoral votes. (In the extremely unlikely event that a runoff ended in a
tie, the election would revert to the House.) The report was written by
Benton and bore his imprint, not least in its bombastic rhetoric and
extended forays into Roman history. Much of it rehearsed arguments that he
and others had put forward for years, including the claim that the defects of
the electoral system were dampening turnout in presidential contests.110

What was new—and most noteworthy—about the report was its
endorsement of a runoff election if no candidate received an electoral vote
majority. That proposal had surfaced in 1823 without garnering much
support, and Benton himself had opposed any change to the contingent
election system. The recent election, however, had convinced the select
committee that “it is almost a vain hope that the election of President can
ever again be effected on the first trial,” and the existing contingent
procedure, although perhaps acceptable on rare occasions, would be
intolerable as a regular occurrence. Despite coming from a very small state
(Missourians cast fewer than 3,500 votes in 1824), Benton was now ready
to relinquish the substantial influence wielded by small states in the
contingent process. His committee’s report implicitly recognized that



Congress would never approve a district plan without changes to contingent
elections and that a runoff election of some kind was the most plausible
alternative to a decision made by Congress.111

Many of Benton’s colleagues, however, were reluctant to enlist in his
project, and discussion of the report was repeatedly postponed, effectively
leaving the issue in the hands of the House. In that chamber, a passionate
debate over McDuffie’s resolution stretched out over four months,
eventually filling hundreds of pages of congressional records. It was
marked by numerous long speeches, many of which dissected and rebutted
other long speeches. The arguments mattered because the issues were
complex and the outcome was not a foregone conclusion.

The debate had several distinctive features. Prominent among them was
a broad rhetorical consensus in favor of changing the contingent election
system. No one disputed the claim of Romulus M. Saunders of North
Carolina that “the election of President must, and will, hereafter, most
usually devolve upon this House,” and nearly all speakers endorsed the
objective of keeping Congress from deciding presidential elections. (The
idea of having elections decided by a joint session, popular before 1824,
retreated from view.) We must “sunder,” Churchill C. Cambreleng of New
York insisted, “this unnatural union between the Legislator and his patron,
the Executive.” If they failed to do so, McDuffie and others argued, their
personal reputations would be in jeopardy and instead of “the making of
laws … we shall be exclusively engrossed in making Presidents.”112

Notably, the felt urgency about altering the contingent election system
turned upside down the arguments that had been made in 1823–1824 for a
reform package affecting both phases of elections. At that time, changes to
the contingent process were commonly presented as strategically necessary
for reformers to achieve their primary goal of mandating district elections.
In 1826, in contrast, district elections were often presented as a concession
needed to induce the small states to agree to alter the contingent procedure,
which was “the most important branch of the amendment.” “The small
States will never consent to give up their eventual equality in voting for the
President, in this House,” McDuffie insisted at the end of his major speech
on the resolution, “unless the large States will consent to break their power
of concentration and combination, by the establishment of the District
System.”113



The pervasive interest in disentangling Congress from presidential
elections did not, however, yield a clear path forward. McDuffie’s
resolution provided a formal framework to the deliberations, but its only
specific recommendation was for district elections, and therefore the door
was open to a plethora of alternative schemes, particularly with regard to
contingent elections. (McDuffie personally preferred a runoff election, but
he was not adamant about it.) Those alternatives included awarding the
presidency to the plurality winner of the electoral vote; retaining electors
for the first ballot but having a direct-vote second round if no one gained a
majority; holding a direct vote by districts in the first round and a vote by
electors in the second round; repealing the Twelfth Amendment, with the
provision that if no candidate received a majority of electoral votes, the
states would choose among the two highest vote-getters, in a manner to be
determined by each legislature (sponsored by future president James
Buchanan); having a direct vote, by districts or by general ticket, with the
proviso that the mode of election in any state would be unchangeable for
eight years and never could be “changed within three years of any
Presidential election”; and instituting a national popular vote (a “general
vote, per capita through the United States”) by white men only.114 Variations
on these themes were abundant.

In addition to spotlighting the contingent election process, the 1824
election left a legacy of rancor that suffused the debates in 1826 and
hindered the formation of consensus. The Era of Good Feelings came to a
resounding end in 1824–1825, and the factional cleavages that had emerged
during the election campaign remained salient, in good part because of the
election’s contentious outcome. Jacksonian politicians and newspapers, as
well as Old Hickory himself, never relented in their charge that the election
had been stolen (or bought). They steadfastly opposed the Adams
administration, began to organize a new party, and made it clear that
Jackson planned to unseat the president in 1828. Backers of Adams and
Clay, of course, angrily rejected all claims of impropriety, and the Adams
administration itself had little interest in reforms sponsored by the likes of
Benton and McDuffie. The intemperate McDuffie—who had been wounded
in two duels in 1822—raised the temperature on the House floor by
insulting Adams and describing Clay as “the skulking manager who moves
the wires of this whole concerted operation.” Two friends of Adams



responded to McDuffie’s insults by challenging him to a duel; it never took
place, reportedly because McDuffie’s second refused to recognize rifles as
legitimate dueling weapons.115 A less violent, but equally telling, expression
of antagonism emerged in an exchange between Adams supporter Edward
Everett, an outspoken opponent of electoral reform, and John H. Bryan, a
Jacksonian ally of McDuffie. Everett, a noted orator who had taught
classical literature at Harvard, delivered an erudite speech rebutting every
step of McDuffie’s lengthy argument in favor of reform. Bryan responded
by mocking the “rich classical repast” that Everett had offered the House.
Citing his own origins in “the cotton fields of North Carolina,” Bryan then
defended McDuffie’s resolution as being in tune with “the wishes and …
the rights of the People.”116

This acrimony colored the many references to the need to change the
contingent system because of the potential corruptibility of the House.
Concerns about political corruption had been present for decades, but they
now appeared against the backdrop of the 1824 election and were voiced
most frequently by Jackson supporters, including McDuffie, whose long,
fiery speech on the subject was still being read by schoolchildren after the
Civil War.117 “If this election shall frequently devolve upon Congress … a
door will be opened to corruption, intrigue, and to office hunters,” declared
the newly elected Tennessee representative, Jackson protégé, and future
president, James K. Polk. Responding to objections that such statements
cast aspersions on members of the House, Polk asked his interlocutors
whether “immaculate purity” is “to be found within these walls, and in no
other corner of the earth?” James C. Mitchell, also from Tennessee,
described how the corruption might work, imagining an emissary from a
presidential candidate approaching a member of Congress to say, “You have
gained a little reputation; you are now getting old; if you could now get
some snug office, how nice a thing it would be—and it would smooth the
pillow of your old age.” Adams and Clay supporters, not surprisingly, took
umbrage at such disquisitions. Everett dismissed out of hand “this whole
argument of corruption.”118

Mounting sectional tensions—which would become clearly visible in
the election of 1828—also infiltrated the debate. Most pointedly, references
to slavery and the three-fifths clause punctuated the deliberations far more
frequently than they ever had in the past. New York’s Henry Storrs, an



Adams backer and reform opponent, opined that if McDuffie were truly
interested in uniformity and equality among the states, he ought to “propose
to establish a popular election within the states, and apportion the electoral
power equally between them according to their respective numbers of free
citizens.” The three-fifths clause, Storrs maintained, contradicted the
democratic principles that McDuffie was so enthusiastically celebrating.119

Storrs’s agenda ran deeper than scoring points about inconsistency or
hypocrisy. He was suggesting that if Congress refashioned the compromises
between large and small states and between the states and the federal
government, then it might just as well reconsider the compromises
regarding slavery. Numerous northern representatives shared Storrs’s
perspective, rejecting the efforts of pro-slavery southerners like McDuffie
to claim the mantle of democracy and making clear that they had little
interest in amending the Constitution while leaving intact the increasingly
consequential three-fifths clause.120 Ichabod Bartlett of New Hampshire
declared that he saw no reason for the small states to make concessions to
broader principles if the slave states did nothing analogous. Pennsylvania’s
Charles Miner pointed out that citizens of nonslave states could accept the
“jarring” fact that “five slaves give as much political weight … as three of
our farmers,” because they recognized it as a “compromise, necessary to
union, under our excellent Constitution, which brings with it so many
blessings.” But if the people began to see the Constitution as “imperfect”
and “constantly needing amendment,” the three-fifths clause “will be felt to
gall like a neck chain.”121

At least one southerner heard the warning. Responding to McDuffie’s
threat to call a constitutional convention to enact electoral reform if
Congress failed to do so, Andrew Stevenson of Virginia, an opponent of
district elections soon to become Speaker of the House, declared that he
saw good reason to leave the Constitution alone. “Do you believe, Mr.
Chairman, or does the honorable gentleman from South Carolina,”
Stevenson asked, “that if this Constitution were now to be abrogated
another could be formed, upon those principles of compromise and
concession, and equality, upon which this was based?”122 Other southerners
were more assertive, justifying the three-fifths clause as having been
necessary to the formation of a national government. Polk sharply criticized
Storrs and Everett for raising “this unfortunate subject of slavery,” claiming



it had no relevance to the electoral debate. Thomas Mitchell, a Jacksonian
from South Carolina—a slaveholder who nonetheless stated that slavery
was a “curse”—voiced anger that “no topic of debate can arise in this
House … but our negroes must be hauled into the question, and made a
black hook for gentlemen to hang upon?” Reform of presidential elections
was not in itself a sectional issue, but as Hezekiah Niles observed, sectional
distrust had become an obstacle to the construction of the congressional
majorities needed to pass a resolution.123

The debate in the House came to a close on April 1, 1826. At
McDuffie’s request, the two parts of his resolution were voted on
separately. On the proposal to amend the Constitution “in such manner as
will prevent the election” of the president and vice president “from
devolving upon Congress,” the House voted favorably, 138 to 52, thereby
announcing its extraordinary intention of relinquishing a power granted by
the Constitution. The chamber then voted down the district elections
provision by the decisive margin of 102 (nays) to 90. (Passage would have
required 128 yea votes.) Immediately thereafter, a select committee of
twenty-four members was appointed to further consider and report on the
generically worded resolution that had passed.124

The strong vote (73 percent) in favor of preventing any congressional
involvement in presidential selection confirmed the presence of wide-
ranging discontent with the contingent system. Sizable majorities from
states of all sizes favored the resolution, with the largest states,
unsurprisingly, leading the way. (See Table 2.4.) Region and party, however,
appear to have mattered in the balloting, much as they had in the debates.
(No real national parties existed in 1826, but there were political groupings
identified with Adams and Jackson, both of whom would compete for the
presidency again in 1828.)125 More than 90 percent of southerners and
Jackson allies voted in favor of changing the contingent election
mechanism; in contrast, northerners and Adams backers were split, with
nearly half opposing change. Support for reform was still substantial in the
North (and among Adams men), but the House vote nonetheless had the
earmarks of a retrospective referendum on the fairness of the 1824 election.

TABLE 2.4: HOUSE OF REPRESENTATIVES ROLL CALL VOTES ON PROPOSALS TO CREATE DISTRICT ELECTIONS

AND TO REMOVE CONTINGENT ELECTIONS FROM THE HOUSE, 1826



District elections
Remove contingent elections

from the House

Percentage (number) of
yes votesa

Percentage (number) of yes
votesa

All House members who cast ballots 47 (91)b 73 (138)

Party affiliationc

Adams 37 (34) 52 (48)
Jackson 60 (53) 97 (84)
Other 36 (4) 55 (6)

Region
North 35 (39) 57 (62)
South 63 (52) 94 (76)

State sized,e

Small (1–5 Reps) 29 (5) 63 (10)
Medium (6–14 Reps) 46 (47) 63 (64)
Large (22–34 Reps: NY, PA, VA) 53 (39) 88 (64)

or
Small (1–5 Reps) 29 (5) 63 (10)
Medium (6–9 Reps) 43 (23) 64 (33)
Large (12–34 Reps: NY, PA, VA, OH,

NC, MA, KY)
51 (63) 78 (95)

Source: Roll call data obtained from Howard Rosenthal and Keith T. Poole, United States
Congressional Roll Call Voting Records, 1789–1990 (Pittsburgh, PA, 2000), http://doi.org/10.3886
/ICPSR09822.v2.
a. Percentage among those who cast votes.
b. The Congressional Record records the vote as 90 yeas, 102 nays; the Journal of the House of
Representatives records the vote as 91 yeas, 101 nays.
c. Regarding party affiliation, see Chapter 2, note 125.
d. State size as measured by number of representatives in the House.
e. Two different breakdowns regarding state size are presented, largely because there was a
considerable size gap between the three largest states (New York, Pennsylvania, and Virginia) and
others that were relatively large but notably smaller than the big three. The voting patterns proved to
be similar in both breakdowns.

Regional and partisan patterns were also visible in the vote on district
elections, but the decisive defeat of that proposal had many sources: there
was less support for district elections than for reform of the contingent
process in states of all sizes, both party groupings, and the South as well as
the North.126 Shaping those roll-call tallies were an array of politically
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cross-cutting interests and beliefs. Numerous representatives from large
states opposed district elections (as they had in the past) because they
feared a diminution of their states’ influence.127 Staunch advocates of states’
rights, from all regions, continued to regard a district elections requirement
as an unwelcome effort “to diminish or impair the relative rights and
powers of the States.” Many Adams men, as well as some Jacksonians,
embraced the principle that presidents ought to be chosen by the states
(rather than the citizenry) and that the general ticket, accordingly, was the
appropriate means of choosing electors. Then too, the Adams
administration was hostile to McDuffie for partisan reasons (which were
becoming increasingly pronounced), and the antagonisms spawned by the
1824 election had created a climate of distrust not conducive to building
alliances. After taking a final jab at southerners over slavery and the three-
fifths clause, Charles Miner urged Congress to be guided by the maxim
“Let Well Enough Alone.” The net impact of these diverse factors was that,
in sharp contrast to the vote tallies from 1819 to 1822, only a third of
northern representatives favored district elections.128

A month after the House vote, the Senate agreed to table the issue until
the next session of Congress. Benton was grumpy, even petulant, but he
pledged to continue the fight because he was convinced that “an immense
majority of the American people” favored his proposals for district and
direct elections. He also suggested that if Congress did not act, he would
turn to “the theatre of the People themselves” and call for a “national
convention.” Van Buren professed optimism about the future passage of an
amendment because the people were “perfectly united” in wanting to take
“the election of President from the House of Representatives.” Nathaniel
Macon voiced regret that Congress had rejected the district proposal and
urged Benton to be patient because “on such a mighty question … it could
hardly be expected, that in a Government like this, it could be done at
once.” “Only leave the People alone to their good sense,” Macon counseled
reassuringly, “and they will set the thing right themselves.”129

Two weeks later, McDuffie reported to the House on behalf of the select
committee that had been appointed to devise a means of implementing the
resolution “to prevent the election of President and Vice President from
devolving upon Congress.” The committee, he reported, had “not been able
to agree upon any specific plan for carrying” the resolution into effect. It



therefore asked “to be discharged from the further consideration of the
subject.” Five months of impassioned debate ended with a whimper.130

The select committee left no records of its deliberations, but presumably
its twenty-four members encountered the same problem that had
confounded the House: despite the widely shared view that the existing
system was profoundly flawed, no alternative method had broad support.
Each of the many options proposed for keeping the election out of Congress
—generally involving either a plurality victor or some form of runoff
election—had its detractors and defects (as all electoral arrangements do).
Niles’ Weekly Register, observing that the outcome of the committee’s
deliberations was “almost universally expected,” concluded that “however
generally it may be agreed that the election of presidents and vice-
presidents of the United States ought not to devolve on congress, there is a
serious difficulty in establishing any other power upon which such elections
may devolve; and it is very possible that the twenty-four gentlemen who
were on the committee … entertained not less than eight or ten different
opinions as to the details of such proposed alteration.”131

What made these differences of opinion hard to bridge was that nearly
all alternatives to the existing system bumped into knotty issues that had
arisen in the debates over district elections and the abolition of electors. If
the president had to be chosen by a majority (and there was little discernible
support for a plurality election), then there had to be a runoff mechanism of
some type. But what rules would govern a runoff? Would the electors who
had already been chosen decide the election by choosing among the top two
vote-getters? If a second popular election were held, would voting be by
general ticket or by district—and with or without electors? Would each state
legislature decide on the mode of election or would there be a national
mandate? The most obvious approach would have been to hold a runoff
election utilizing the first-round election rules already in existence, but
those rules were already unpopular in many quarters. The district elections
resolution had been defeated, but ninety representatives (47 percent) had
endorsed it, and it was unlikely that many of them would embrace a
constitutional amendment that doubled down on the existing system, with
all its shortcomings.132 Nor was it likely that relatively small states would
surrender their influence in the contingent process if they would not get a
district election scheme in return. Years of debate had, in fact, made it clear



that there was no set of electoral rules—whether for the initial balloting or a
runoff—that had the support of two-thirds of Congress. Little wonder, then,
that McDuffie’s committee gave up so quickly! The contingent election
problem, serious as it may have been, could not be solved without settling
other outstanding issues. The vote in the House had, in effect, been a
statement of principle or aspiration that had little chance of being translated
into institutional change. The always-shrewd Van Buren was on target when
he pointed out that it was “in vain … for gentlemen to be, or to affect to be,
in favor of taking the election from the House” unless they also agreed to
district elections: “Without that, all is empty profession.”133

The collapse of the reform initiative in 1826 was closely linked to the
diversity of its supporters’ goals. For district elections advocates, the 1826
effort continued a campaign that had been ongoing for a dozen years; for
Benton and his allies, it was an occasion to renew their drive to eliminate
electors (among other reforms); for many others, disturbed by what had
transpired in 1824, the only important goal was to keep presidential
elections out of the hands of Congress. The overarching case for change
was strong, particularly given the prevailing belief that most elections
henceforth would not be settled by a majority vote in the Electoral College.
But pursuing several reforms at once had its challenges, not least because
the leading proponents of reform were not united in their priorities. As Van
Buren had intimated, success could be attained only through compromise
and coalition building.

The failure to achieve any reform at all in 1826 also attested to the
difficulty of revamping an electoral system as intricate and multifaceted as
the one bequeathed by the framers. Alterations to any one part of the system
could easily throw off the balance of interests so carefully distributed across
the system’s different features—between small states and large, slave states
and free, the national government and the states. In an era when state size
loomed important, large states were reluctant to agree to district elections
unless the small states gave up their disproportionate power if the election
went to the House. Conversely, the blatantly undemocratic contingent
procedure could not be jettisoned without some concession from large states
that wielded power by casting electoral votes in a bloc. While the hopeful
view was that the desirability of reforming both phases of the election
created an opportunity for a bargain, the imperative of acting on multiple



fronts also created more potential obstacles, sources of disagreement, and
veto points: the absence of a two-thirds majority for either reform could kill
both. The complexity of the electoral structure could, and did, stymie an
attempt to fix a system that was widely believed, in and out of Congress, to
be badly in need of repair.

Aftermath

The impasse reached in Congress in 1826 marked the end of a remarkable
period of engagement with electoral reform. Never again in the nineteenth
century would a proposal to reform the electoral system attract the level of
congressional support present from 1813 into the mid-1820s. Not until the
middle of the twentieth century would a branch of Congress again approve
an amendment that aimed to abolish winner-take-all.

Interest in reform, of course, did not disappear after the House votes in
1826. Dickerson put forward yet another district elections resolution barely
a month later, and McDuffie submitted a direct-vote district elections
motion (with no involvement by Congress) in December 1827. Benton
continued to introduce his preferred proposal (for districts, a direct vote,
and a popular runoff) into the 1840s, and representative (later president)
Andrew Johnson advocated a similar plan in 1851 and 1852. (By 1860
Johnson had changed his mind, concluding that it would be best for the
North and South to alternate in choosing presidents.) In 1848 a new option
was added to the mix when William Lawrence, a New York Whig,
introduced a plan to end winner-take-all by allocating a state’s electoral
votes in proportion to the percentage of the popular vote that each candidate
received. These proposals, and others like them, received limited attention
in Congress, and none were brought to a final vote.134

Indeed, the movement for district elections, already weaker in 1826 than
it had been a few years earlier, lost additional steam in the late 1820s and
1830s. That it did so stemmed not only from weariness with the issue but
from changes taking place in numerous states.135 Thanks to grassroots
pressure and the growing conviction that the “people” ought to choose the
president, legislative selection was abandoned in one state after another in
the 1820s. Nine states (out of twenty-four) had utilized this method in 1820,
but only two were still doing so by 1828, and thereafter the practice was



confined to South Carolina.136 The eight states that switched between 1820
and 1832 all adopted the general ticket, although both Missouri and New
York had brief experiments with district elections. (See Chapter 1, Table
1.1.)

For different reasons, five of the six states that had utilized district
elections in 1824 converted to the general ticket by 1832. Most often, the
publicly stated rationale for such shifts was to increase the influence of the
state in presidential elections. In 1833, when Maryland finally came around,
the preamble to its new electoral law declared that the district system,
which had long been in use, deprived the state’s citizens “of their just
weight in the choice of the Chief Magistrate, as compared with the majority
of the citizens of most of the other states.”137 For many politicians, to be
sure, increasing their state’s influence was indistinguishable from gaining
electoral votes for their party (or faction); a thorough state-by-state account
leaves little doubt that partisan impulses and factional fighting figured
prominently in most of the changes.138 Yet whatever the mix of motives, the
upshot was that district elections were no longer in use by 1836. In 1832
Erastus Root of New York proposed a constitutional amendment requiring
general-ticket elections by a direct vote—both to guarantee that popular
elections be held and to bring the federal Constitution in line with the
practices of the states. Root had been a strong advocate of district elections
in 1816.139

These changes meant that by 1832, or even 1828, there was substantial
uniformity in the methods that states deployed to choose electors. With
uniformity, moreover, came the promise of stability. By the late 1820s, state
legislatures were unlikely to risk popular wrath by reclaiming the power of
choosing electors by themselves, and there were few imaginable
circumstances in which a state would switch back to district elections for
partisan purposes.140 Two key arguments for nationally mandated district
elections were therefore undermined: the method of choosing electors was
now the same almost everywhere, and opportunistic partisan changes to the
method were unlikely. “What more do we want, as far as uniformity goes?”
Edward Everett had asked a bit prematurely in 1826. “If the States will all
adopt the General Ticket system … then the only evil which I admit to
exist, is remedied.”141 Some committed advocates of district elections, like
Benton and McDuffie, were far from satisfied: they believed deeply that



district elections were more democratic than the general ticket, that they
gave more power to the people and less to party leaders. But many others
who had embraced the cause chose to cease fighting a battle that had been
partially won and had diminished prospects of advancing further.142

Proposals for eliminating electors and prohibiting congressional
involvement in the choice of presidents carried more momentum into the
1830s. Both ideas were strongly promoted by President Jackson whose
unhappy memories of the 1824 election reinforced his democratic
convictions. In his first annual address, in December 1829, Jackson
declared that the “right of electing their Chief Magistrate” belongs to “the
people,” and it was

never designed that their choice should in any case be defeated,
either by the intervention of electoral colleges or by … the House of
Representatives. Experience proves that in proportion as agents to
execute the will of the people are multiplied there is danger of their
wishes being frustrated.… I would therefore recommend such an
amendment of the Constitution as may remove all intermediate
agency in the election of the President and Vice-President. The
mode may be so regulated as to preserve to each State its present
relative weight in the election.143

Although Jackson reiterated these views in nearly all of his annual
messages, he never issued an exact blueprint for change. By calling for the
maintenance of each state’s “relative weight,” he was endorsing the
preservation of electoral votes (even without electors), and his silence on
the matter suggested that he had no preference between the general ticket
and district elections. More striking was the absence of a concrete plan for
keeping elections out of the hands of Congress. Like the House of
Representatives in 1826, Jackson was far more clear about what he opposed
than what he supported.144

Numerous state legislatures and members of Congress also endorsed
proposals to eliminate electors and hold a “direct vote of the people,”
usually specifying that the existing “weight of the States, and the present
basis of representation be retained.”145 Even amendment resolutions calling
for the mandatory use of the general ticket in the 1830s sometimes included
the requirement that elections be direct and without electors.146 Such



proposals were popular, both because they meshed well with the democratic
ethos of the period and because there seemed to be little point in having
electors who served only as messengers. Nonetheless, they made little
headway in Congress, in part because the issue lacked urgency: the
presence of electors had not created any noteworthy problems. More
importantly perhaps, any amendment that insisted on maintaining the
“present basis of representation” would implicitly constitute an
endorsement of the three-fifths clause, and sectional tensions made it
increasingly improbable that such a step would be approved by two-thirds
of Congress.147

The desire to change the contingent procedure also remained strong into
the 1830s. Resolutions were passed in the legislatures of Ohio (1827),
Alabama (1828), and Indiana (1837) favoring an amendment that would
prevent the election from “devolving on the House of Representatives” (or
Congress itself.)148 Specific schemes for improving the process (including
runoff elections, a vote by both branches of Congress, or a popular vote to
determine how each state would cast its one vote in the House) popped up
throughout the late 1820s and the first half of the 1830s.149 Agreement,
however, remained elusive: resolutions from the states urging that elections
not “devolve” upon Congress did not offer solutions, and Congress itself
seemed disinclined to wrestle anew with the complexities of designing a
runoff procedure.150

Meanwhile, the alarm bells rung by the 1824 election quieted down
when the elections of 1828 and 1832 failed to produce another multi-
candidate train wreck. Those two elections, in fact, suggested that a new
framework of party politics was taking shape. Although not firmly in place
by the early 1830s, a second two-party system was emerging, as the nation’s
political leaders began to line up either behind Jackson and Van Buren’s
Democratic Party or in opposition to it. (The opposition coalesced as the
Whig Party in 1834.) Once presidential contests were again contested by
two large national parties—and two major candidates—the likelihood of an
election ending up in the hands of Congress was greatly diminished. The
formation of a two-party system, moreover, was encouraged and reinforced
by the now-universal use of winner-take-all—since third-party or
independent candidates could no longer win any of a state’s electoral votes
without capturing a plurality of the popular vote. Indeed, national politics



and presidential elections would henceforth be dominated by two-party
systems, greatly lessening the pressure on Congress to come up with a
better—and more democratic—contingent mechanism than the framers had
devised.

The burst of reform activity in the early decades of the nineteenth century
was the product of specific historical developments interacting with
problematic features of the constitutionally mandated electoral system. The
Constitution’s silence regarding the methods that states should use to
choose electors commanded attention because it was producing disparities
among the states as well as unseemly partisan manipulations that could
thwart the public will. It also permitted more than a third of the states to
select electors without holding a popular vote, a pattern that seemed
inconsonant with republican or democratic values. Similarly, the wisdom of
the contingent election provision had been questioned since the near
debacle of 1800–1801, but those questions became insistent only when a
multi-candidate race approached in 1824—and even more insistent after its
outcome! Meanwhile, the temporary absence of national parties and
partisan competition for the presidency facilitated and enabled wide-
ranging public debates about reform in Congress and in state legislatures.

These circumstances fostered a reform effort of remarkable breadth. Not
only did the Senate on four occasions approve amendment resolutions, but a
few more votes (or different absences) in the House would have sent a
district election amendment to the states for ratification in 1821. Three
years later, key actors in the Senate seemed on the verge of forging a
muscular compromise that would have simultaneously ended winner-take-
all and transformed the contingent procedure. Two years after that, in 1826,
the House voted overwhelmingly to remove Congress from the process of
electing presidents. Notably, many of the congressmen and senators who
backed these changes did so more out of principle, or conviction, than from
any readily apparent calculus of political self-interest. Party boundaries
were permeable, even in 1826 when partisan identifications were regaining
importance. Numerous large-state representatives voted repeatedly in favor
of district elections; most House members from small states voted to do



away with the contingent system. The records of congressional debate
clearly document a widespread distaste for the workings of the existing
system, as well as a search to figure out a better, and fairer, way to choose a
president. With roots in both a nostalgic vision of party-less politics and a
forward-looking democratic temper, the proposed reforms sought to
empower citizens, albeit modestly, at the expense of parties, leaders, and
managers.

Although the reform endeavor succeeded in altering practices in
numerous states, it failed to achieve its goal of amending the Constitution
and restructuring the electoral system. That failure had multiple sources,
including the need for supermajorities to change the Constitution, the
complexity of the electoral system itself, and disagreements regarding the
appropriate remedies for acknowledged problems. Inertia also played a role,
as did the divisive partisanship that surfaced after the 1824 election. The
relative weights of these different factors varied over time between 1812
and the late 1820s.

The defeat of reform further demonstrated the difficulty of modifying an
electoral system once it was implanted in the political landscape. All
electoral institutions create constituencies that resist changes to the rules,
and the early American system was no exception. Among the supporters of
the status quo were some who were defending interests, or even beliefs,
generated by the system itself. Numerous small-state politicians, for
example, sought to retain the contingent procedure, although few, by the
1820s, would have argued that their states ought to possess the outsized
influence they had been granted by the Constitution. Similarly, some
leaders in large states had come to view their state’s ability to cast sizable,
and possibly decisive, blocs of electoral votes as an entitlement—even if it
was never mentioned in the Constitution. Virginia’s legislature was
apologetic when it first adopted the general ticket in 1800, but within two
decades most of the commonwealth’s elected leaders were adamant in its
defense. The carefully constructed reform packages that were put forward
repeatedly between 1823 and 1826 would almost certainly have made
presidential elections more democratic, but they could not overcome the
misgivings—the reluctance to relinquish familiar advantages—of a
sufficient number of political leaders and elected officials. Gaining
influence in the contingent process was not necessarily adequate



recompense for the political leader of a large, or medium-sized, state who
was accustomed to choosing slates of electors and being courted by national
candidates.

Despite Congress’s failure to approve an amendment, presidential
elections became more procedurally orderly, more stable, and in some
respects more democratic by the mid-1830s than they had been in the
1810s. By 1836, presidential candidates were selected by party conventions
rather than by congressional caucuses. All states except South Carolina held
popular elections to choose electors, and every state cast all of its electoral
votes for the candidate who had won its popular vote. States were no longer
altering their processes in search of short-term partisan advantage, and the
reappearance of a two-party system kept the contingent procedure on a back
burner. A new equilibrium had been reached, and it would endure—more or
less intact—into the twenty-first century.

Yet many of the underlying problems with the system remained
unsolved. The defects of winner-take-all not only persisted but had been
extended to all states—which meant (among other things) that the voices of
political minorities continued to be stifled and a president could still be
elected without the support of a majority of voters. Electoral votes were cast
by electors who could, and would, occasionally prove to be “faithless.” The
often-disparaged contingent procedure (which even the House had sought to
replace) remained in the Constitution, ignored except in rare moments when
a third-party candidate seemed strong enough to potentially disrupt the
Electoral College. These issues, and others, would prompt later generations
of political reformers to take up the mantle once carried by dedicated, if
now largely forgotten, men like Israel Pickens, Mahlon Dickerson, George
McDuffie, and Thomas Hart Benton.
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Between the Civil War and the early twenty-first century, hardly a decade
went by without a member of Congress or an influential journal of opinion
strongly advocating the abolition of the general ticket. Despite vast changes
in the practice of politics (and much else) over the last century and a half,
the Electoral College has remained unpopular in many quarters, and
winner-take-all has been the institution’s most unpopular feature. (In some
periods, it was rivaled in unpopularity by electors, who were generally
viewed as “useless, if not pernicious.”)1 As had been true in the Era of
Good Feelings, unhappiness with the general ticket gave rise to recurrent
attempts to amend the Constitution.

In contrast to the reform efforts of the early nineteenth century,
however, later attempts to dispense with winner-take-all did not focus
exclusively on district elections and the design of a new contingent
mechanism. Although districting had its advocates, many proponents of
reform preferred a system that would allocate a state’s electoral votes in
proportion to a candidate’s share of the popular vote. (In addition, a
growing number favored a national popular vote, as recounted in Chapters 4
and 5.) A proportional system would serve many of the same purposes as
direct, district elections: it would eliminate slates of electors, give some
influence to political minorities, and bring the electoral vote tallies more in
line with the popular vote. If coupled with a provision for a plurality victor
(as was often the case), proportional elections would also put an end to the



contingent system. As its supporters repeatedly pointed out, a proportional
system had the immense advantage of not importing the problem of
gerrymandering into the process of selecting a president.2

Not surprisingly, many of the early nineteenth-century arguments, for
and against reform, were reiterated, and even cited, in later decades.
(Thomas Hart Benton and Andrew Jackson were particular favorites of late
nineteenth-century reformers.) Yet there were differences, several of them
worthy of note. One was that state size ceased to be a significant axis of
conflict: perhaps because of the growing salience of other differences
(urban-rural, industrial-agricultural, and regional), and perhaps because the
number of states grew rapidly, the contrast between the interests of large
and small states never dominated debates over electoral reform after the
Civil War. A second difference was that parties and partisan interests
shaped the fate of legislative proposals far more decisively than had been
the case between 1812 and 1830. This began to be true in the last quarter of
the nineteenth century, when partisan competition was intense and
presidential elections were often decided by very narrow margins; it
remained true for most, but not all, of the twentieth century. An additional
contrast with the early nineteenth century was that proponents of reform put
increasing weight on elementary democratic values. “The rule of the
majority is the fundamental principle of popular government,” claimed
attorney Roger Pryor, a former Confederate soldier who became active in
Democratic politics in New York after the war.3

Three episodes in the history of presidential election reform illumine the
path traversed. The first unfolded in the 1870s and 1880s, as Congress once
again considered jettisoning the general ticket, only to see those discussions
enmeshed in the crisis over vote counting that followed the disputed 1876
election. The second took place in (and around) Michigan in the early
1890s, when the state legislature decided to replace the general ticket with
district elections. The third came later, in the mid-twentieth century, when
an unusual coalition of partisan and sectional interests mounted a strong
campaign to replace winner-take-all with a proportional system. Taken
together, these three episodes go a long way toward explaining why the
general ticket is still with us in the twenty-first century—even if its name
has changed.



Postbellum Reform, Crisis, and Stasis
After every Presidential election there is more or less discussion of the defects of the
Electoral system and of the desirability of a change in the method of choosing the
President and Vice President.… It is in fact very desirable that a change should be
made, but the amendment of the Constitution of the United States is a difficult matter
to accomplish, unless it is forced by some great emergency, and it requires a degree
of sustained interest which this Electoral question does not seem to inspire. Another
difficulty is to find a substantial agreement among those who advocate a change as
to what the change ought to be. Hardly any one thinks the present system a
desirable one to retain, but there is no clear and generally-accepted opinion as to
what should take its place.

—New York Times, December 29, 1892

Within a few years after the end of the Civil War, members of Congress
were once again raising the prospect of overhauling the presidential election
system. They did so in a political environment shaped not only by the Civil
War and the challenges of Reconstruction but also by the political
realignments of the 1850s. The Whig Party had collapsed early in that
decade, putting an end to the second party system and setting the stage for a
brief spell of multiparty competition that eventuated in the rise of the
recently founded antislavery Republican Party. The Republicans, based in
the Northeast and the Midwest, dominated northern (and thus national)
politics during the Civil War and Reconstruction, but the Democrats—
stronger in the South and parts of the West—gradually regained strength in
the 1870s, thanks in part to the readmission to the Union of the former
states of the Confederacy. By 1876 the two parties were evenly matched in
national elections, which would be hotly contested for the remainder of the
century. In many states, third and fourth parties also played significant
roles.

These developments influenced the impulse to reform, in several ways.
The first was that the political shifts of the 1850s served as a reminder, if
any were needed, of the problems that could arise under the existing
electoral system. The demise of the Whigs led to multi-candidate elections
in 1856 and 1860, and in the latter year Abraham Lincoln was elected with
less than 40 percent of the national popular vote. Had New York not voted
Republican, the election would have landed in the House.4 In addition, the
process of readmitting the southern states raised anew the concern that the
general ticket could reinforce the formation of regional blocs in presidential



elections. Most importantly, both the war and Reconstruction led many
Republicans—particularly in the party’s more radical wing—to espouse,
and pursue, far-reaching reforms not only in the South but in the nation as a
whole. The cascading democratic convictions that yielded the Fourteenth
and Fifteenth Amendments also fostered a desire to democratize
presidential elections, both by eliminating winner-take-all and by reducing
the role of parties in structuring electoral contests.

Republican representative James Ashley of Ohio, for example, proposed
several variants of a national popular vote amendment between 1866 and
1868.5 Ashley, who played a key role both in shepherding the Thirteenth
Amendment into law and in the impeachment proceedings against Andrew
Johnson, then shifted ground in 1869, promoting a proportional system that
he believed had a better chance of gaining the approval of Congress.
Johnson himself (hardly a radical) embraced direct district elections and an
end to contingent elections in the House, quoting extensively from Andrew
Jackson in a message sent to Congress in 1868. He also sharply criticized
political parties for limiting the choices available to the people through the
use of conventions, caucuses, and control over slates of electors.6 A few
years later the influential Massachusetts senator Charles Sumner denounced
the electoral system as “radically defective and unrepublican,” in part
because it permitted parties and political managers to dictate the choices
available to the people.7

The foremost advocate of reform in these years was Senator Oliver P.
Morton of Indiana, the formidable wartime governor of his conflict-torn
state, a staunch proponent of universal (male) suffrage, and an energetic
Republican stalwart who was a vigorous presence in the Senate despite
being partially paralyzed from a stroke he had suffered in 1865. Morton was
a committed opponent of the general ticket and was also presciently alert to
the potentially dangerous absence of a constitutional mechanism for
resolving disputes over electoral votes reported by the states, an issue that
rose to the fore during Reconstruction. He was a harsh critic of the Twenty-
Second Joint Rule adopted by Congress in 1865, which permitted either
branch of Congress to reject a state’s electoral votes, and in 1873, as chair
of the Committee on Privileges and Elections, he was charged with
investigating disputes over the electoral votes of Louisiana and Arkansas in
the 1872 election.8



That same year, at Morton’s instigation, the Senate passed a resolution
instructing the Committee on Privileges and Elections to “examine … the
best and most practicable mode of electing the President and Vice-
President, and providing a tribunal to adjust and decide all contested
questions” arising from presidential elections. The committee delivered its
report in the spring of 1874. Declaring that the “electoral colleges have
turned out to be wholly useless,” the report called for direct elections in
congressional districts, with the winner of each district gaining one
“presidential” vote; the statewide winner would receive two additional
presidential votes. The candidate with the most presidential votes nationally
(not necessarily a majority) would become president, thereby eliminating
the need for any contingent or runoff procedure. The electoral process,
accordingly, would be greatly simplified. “The more complicated the
machinery is,” the committee concluded, “the more liable it is to get out of
order.”9

Morton’s proposal resembled those put forward a half century earlier,
and so did some of the arguments in its behalf. Whatever the framers of the
Constitution might have intended at a time when “the theory of democratic
government was … imperfectly understood,” it was argued, electors in
practice served no constructive purpose, and district elections offered a far
better gauge of public opinion than the general ticket. The committee
further noted that, without an amendment, state legislatures would retain the
potentially hazardous authority to change the mode of choosing electors
whenever they wished. Morton’s report also placed new emphasis on the
capacity of district elections to reduce fraud. Where “fraud will only affect
the vote of a single district” rather than an entire state, “the temptations to
commit it are greatly diminished,” the report concluded.10 Like Sumner and
Johnson, moreover, Morton stressed an issue that had been tangential to the
debates of the 1820s: the general ticket made it impossible for citizens to
vote for candidates whose parties were not able to organize a full slate of
electors in their states. (An example cited was the 1856 election, in which
many southerners had no opportunity to vote for Republicans John Fremont
and William Dayton.) Giving voice to a strand of anti-partyism that
surfaced frequently in this period, Morton claimed that no system should be
called “free or republican” that “does not enable the individual voter to cast



his vote for the men of his choice whether anybody else in the same State
votes for them or not.”11

Morton’s committee report also insisted that Congress find some
method of adjudicating disputes over the legitimacy, or validity, of electoral
votes—a subject that two years later would land at the center of a national
political crisis. The issue had arisen sporadically before the Civil War,
notably in early 1857 when a snowstorm prevented Wisconsin’s electors
from gathering on the appointed date. It gained new force after 1865 as
Congress considered whether individual southern states had regained the
right to cast electoral votes. To address such questions the Senate and the
House in 1865 had agreed to the Twenty-Second Joint Rule, which
effectively gave each branch veto power over the electoral tallies submitted
by the states. (A joint rule, in contrast to legislation, did not require the
agreement of the president.) That rule guided congressional action in the
conflicts that emerged after the 1868 and 1872 elections.12

But Morton, among others, believed that there was no constitutional
basis for the Twenty-Second Joint Rule and that it gave to Congress a
power that it ought not possess.13 The joint rule, Morton and his allies
maintained, inescapably subjected the process of counting electoral votes to
partisan manipulation and conflict. Even worse, it created the possibility
that a partisan House could reject enough electoral votes to deny any
candidate a majority, thus sending the election to the House itself, where
small states would have the same power as large states. Morton’s committee
decried the absence, both in the states and in Washington, of mechanisms
for settling electoral vote disputes, asserting that there was “imminent
danger of revolution” if an election outcome hinged on state returns tainted
by “fraud or violence.” Despite such danger, the report’s recommendations
were vague: it urged only that the states take action and that Congress
create some form of “machinery or tribunal” that could settle electoral
disputes in advance of the date on which the Senate president counted the
votes. The committee further observed that conflicts over electoral votes
would become less likely and less heated if its recommendations for
changing the electoral system were adopted.14

Well before the election of 1876, thus, the desire to reform the electoral
system was tied to concerns about the electoral vote count and the
resolution of disputes. Many of the Republicans who sought to abolish the



general ticket and alter the contingent process also feared that the
suppression of newly enfranchised black voters in the South would yield
electoral returns of doubtful integrity favoring the Democrats. Morton
sought to separate the two issues early in 1875 when he proposed a
constitutional amendment calling for district elections and other substantive
reforms and several days later introduced a bill to regulate the counting of
votes. (He believed that the vote-counting issues should be handled through
legislation rather than amendment.) Almost simultaneously, the House
Committee on Elections proposed an amendment, favorably reported by the
New York Times, that called for direct, district elections, a plurality victor,
and the involvement of the Supreme Court in settling “contests.” Morton’s
amendment proposal generated some support in the Senate, but it never
came to a vote because it was eclipsed by a sharp, multipronged debate over
his vote-counting bill. That bill advocated replacing the Twenty-Second
Joint Rule with legislation that would permit Congress to reject a state’s
electoral returns only if both chambers agreed to do so. The measure was
endorsed by the Senate in February 1875 but died in the House. The
following winter the Senate unilaterally rescinded the Twenty-Second Joint
Rule but was unable to decide on a new procedure for settling disputes.
This left Congress with no agreed-upon mechanism to cope with the crisis
that erupted after the 1876 election.15

That well-known crisis—dramatic and consequential as it surely was—
warrants only a brief summary here. The outcome of the election hinged on
disputes over the electoral votes of three southern states (Florida, Louisiana,
and South Carolina) and one electoral vote in Oregon. In each case,
multiple, and conflicting, certificates of election were sent to the president
of the Senate. The Republican candidate, Rutherford B. Hayes, would
become president if all of the disputes were resolved in his favor; otherwise
the victor would be the Democrat, Samuel Tilden of New York. Coloring
the dispute was the fact that Tilden appeared to have won the national
popular vote, bolstering Democratic claims of victory. At the same time,
abundant evidence indicated that (Republican) African-American voters
had been suppressed in large numbers in the South.16

The absence of an established process for resolving disputes left ample
room for partisan skirmishing over procedure. If, as some Republicans
claimed, the president of the Senate had the right to judge the validity of



election certificates, the election would likely go to Hayes, because the
Senate president was Republican senator Thomas Ferry of Michigan. (Ferry
was serving as president pro tem because Vice President Henry Wilson had
died in 1875 and the Senate had a Republican majority.) In contrast, most
Democrats asserted that the Senate president had no such power but that
Congress (and particularly the House) did. They sought to invoke the
Twenty-Second Joint Rule (despite the Senate’s rescission) and threatened
to block or delay the count so that the election would devolve upon the
Democratic-controlled House. Amid widespread threats of violence and
disorder—even fears of a renewed civil war—the two chambers of
Congress agreed to create an extraordinary electoral commission (of
questionable constitutionality) composed of five senators, five members of
the House, and five Justices of the Supreme Court. That commission (which
included Oliver Morton, although he had opposed its creation) eventually
awarded all of the disputed electoral votes to Hayes, in a series of straight
(eight to seven) party-line votes. It was (and is) widely believed that the
Democrats acquiesced in this outcome in part because Hayes agreed to
remove all remaining troops from the South after he took office.17

The election was settled and the nation had—more than metaphorically,
perhaps—dodged a bullet. But the underlying issue endured: there was still
no agreed-upon mechanism for dealing with disputed electoral votes. The
crisis, moreover, left in its wake a climate of intense partisan hostility and
distrust.18 Democratic newspapers commonly referred to Hayes as “His
Fraudulency,” and the House even passed a resolution declaring that Tilden,
in fact, was the “duly elected President.”19 The Republicans, in turn, raised
the volume of their denunciations of the ongoing “fraud and violence
practiced by” Democrats in southern elections.20 In that climate, and despite
the palpable urgency of the issue—presidential elections were expected to
be close for the foreseeable future—it took Congress another decade to
agree on even a weak, heavily compromised, and confusing procedural law,
the Electoral Count Act of 1887.21

Not surprisingly, the crisis of 1876 also gave rise to calls for
transformation of the electoral system in both the North and the South.
Shortly after election day, Atlanta’s Daily Constitution commented that
newspapers everywhere were “demanding the abolition of the electoral
college,” approvingly quoting a Philadelphia publication’s assertion that



“the whole system of the electoral college is clumsy, inefficient, and
dangerous.” The lack of agreement between the popular and the electoral
votes, the Constitution noted, was even boosting support for a national
popular vote “disregarding state lines.”22 Similarly, Harper’s Weekly
observed in early 1877 that “by common consent the present system of
Presidential election is too perilous to endure.”23 The Republican-leaning
Chicago Daily Tribune urged that attention be focused less on vote-
counting issues than on “the machinery of the Electoral College, which
machinery is at present the source of all the trouble in regard to these
contested cases, and which promises to be of still more trouble in the
future.”24

Oliver Morton, of course, agreed. Convinced that his plan would cure
the defects of the system and greatly alleviate the vote-counting problem,
he reintroduced his amendment in December 1876, insisting that “public
opinion” now supported his view that “this electoral college is a total
failure, that it is dangerous, and that it ought to be abolished.” It was also,
he claimed, “antirepublican, antidemocratic in the true sense of the word.”
As Congress tried to figure out a path forward in the winter of 1876–1877,
Morton maintained that the American people would find unacceptable any
response that did not include ending winner-take-all and preventing the
election from devolving on the House.25 Most of his colleagues demurred,
but Morton (described by one of his Senate adversaries as a man of
“untiring energy” and “indomitable will”) continued to press the case even
after the immediate crisis had subsided—despite the deterioration of his
health following a second stroke.26 In the summer of 1877 he published a
forceful essay in the North American Review, a prominent national journal,
declaring that “experience, as well as reason, now suggests that the rubbish
of the electoral college be brushed away entirely.” Reiterating arguments
that he had made for years (while reminding readers that he had predicted
the recent “shipwreck”), Morton maintained that governments needed to
utilize the “power of amendment” to remedy “demonstrated imperfections”
in their institutions. Such an amendment would ideally implement a
national popular vote (“a direct vote of the people, as one great
community”), but Morton feared that “the smaller States will never consent
to it.” His district elections plan was thus the “best” that could be
achieved.27 Morton seemed prepared for a lengthy legislative campaign, but



he died in November 1877, at age fifty-four, depriving the reform effort of
one of its most dedicated and forceful leaders.28

Other members of Congress picked up the torch. More often than not,
they advocated replacing the general ticket, not with district elections, but
with a proportional distribution of a state’s electoral votes. That preference
stemmed from a desire to avoid both the evils of gerrymandering and
disputes over the outcomes of district elections—which were all too
common in contests for House seats. Proponents believed that proportional
elections would also greatly reduce fraud—because there would be little
incentive to stuff ballot boxes simply to achieve a fractional increase in a
candidate’s electoral vote. One widely noticed proposal was introduced in
the House in 1877 by Democrat Levi Maish of Pennsylvania and reported
favorably (with slight modifications) by a select committee in 1878. It
called for direct elections, a proportional calculation of each state’s electoral
votes (to three decimals!), and a plurality victor. In the highly unlikely
event of a tie, the election would revert to the House. The proposal also
outlined a procedure for settling disputes about the validity of electoral
votes.29

A bipartisan majority of the select committee, chaired by Democrat
Milton Southard of Ohio, maintained that the measure would solve the
problems associated with the general ticket while producing electoral
outcomes that would closely match the people’s wishes. At the same time, it
would treat “each state as a separate political community” (by leaving
suffrage laws to the states) and protect the interests of small states (by
retaining the existing formula for allocating electoral votes).30 The proposal,
in its broad principles if not in all its details, attracted substantial support in
and outside of Congress. Democrat Charles R. Buckalew, a former senator
and future representative from Pennsylvania, as well as the nation’s
foremost advocate of proportional representation, sang its praises in the
North American Review, emphasizing that the “Maish amendment” would
“almost extinguish the chances of a disputed election,” keep the election out
of the House, and “greatly discourage and prevent unfairness and fraud.”31

An essay in The Independent (which tilted Republican) applauded Maish’s
proposal for getting rid of “the cumbersome, useless” Electoral College—
although it faulted the measure for leaving too much control in the hands of
the states and for not altogether abolishing the contingent election system.32



Despite the favorable committee recommendation, its amendment
resolution was never brought to a vote in the House, just as the Senate never
voted on Morton’s district measure. That fate was shared by all of the
reform proposals, for both proportional and district elections, that came
before Congress in the 1870s and 1880s.33 This legislative stasis persisted,
as was frequently noted in the press, despite a series of extremely close
presidential elections that advertised the hazards of winner-take-all as well
as other flaws in the system. In 1880 Republican James Garfield defeated
Winfield Hancock by 0.1 percent of the popular vote (while the Greenback
candidate won 3 percent); had Garfield lost New York, which was close, he
would have been defeated by one electoral vote. Similarly, in 1884
Democrat Grover Cleveland, who led the popular vote by a very narrow
margin, triumphed in the Electoral College only because he won New York
by 1,149 votes (out of 1.2 million cast). Four years later Cleveland again
gained a narrow popular vote plurality (at least officially), but Benjamin
Harrison won the electoral vote and the presidency, an outcome that
produced little outcry among Democrats.34 That the general ticket could
easily keep the popular vote winner from becoming president was
increasingly obvious, as was the danger that electors could engage in
consequential mischief. The close elections, coupled with the presence of
third parties, also heightened the odds that an election would land in the
House, a feature of the existing system that was almost universally
criticized as “anti-republican.”35

Nonetheless, Congress proved unable, or unwilling, to press forward
with any of the proposed alternatives, even as they continued to be
introduced, usually to favorable notice in the press, in the 1880s and into
the early 1890s. A fitting, if unwitting (or perhaps snarky), emblem of the
legislative pattern was offered by the New York Times in 1881 as it reported
on a district elections plan offered by Pennsylvania’s Democratic senator
William A. Wallace. The article quoted at length from a speech given by
Wallace and then concluded: “These and many other arguments Mr.
Wallace advanced in favor of his proposition, and when he had closed his
speech the Senate went on with the consideration of the Post Office
Appropriation bill.”36

The inertia in Congress begs for explanation, in part because the
arguments put forward by advocates of direct district and proportional



elections were intellectually compelling. A proportional allocation of
electoral votes would indeed have significantly lessened the chances of a
candidate winning the popular vote but not becoming president. It would
also have enlarged and invigorated election campaigns beyond the
“doubtful” states (as swing or “battleground” states were then called); and
with a plurality winner, it would have dispensed with the dreaded
possibility of an election going to the House. The reformers were correct
too that their proposals would help diminish the vote-counting problems
that seemed so urgently in need of solution. In addition to reducing the
incentives for fraud, proportional or direct district elections would eliminate
other potential sources of dispute stemming from the apparatus of the
system, such as the eligibility of individuals to be electors or whether
electoral votes were cast on the correct day.37 Finally, of course, these
proposed reforms offered each major party the chance to gain electoral
votes in states or regions where they were in the minority.

Why, then, was there so little progress, so little forward movement—
particularly in the wake of the severe political crisis of 1876–1877?
Although the reasons prompting congressional leaders not to bring
particular issues to a vote are often hidden from view, several factors seem
clearly to have played a role. The most immediate was that reform of the
electoral system remained entangled in the ongoing debates over vote
counting and the resolution of disputes. As long as those issues remained on
the table (which they did until 1887), Congress was reluctant to separate
and prioritize district or proportional election proposals—as Oliver Morton
had learned in the mid-1870s. Some reform advocates, like Maish,
Southard, Wallace, and Thomas Browne of Indiana, tried to circumvent that
obstacle by incorporating approaches to dispute resolution into substantive
amendment resolutions, but that strategy enmeshed their amendments in the
complicated, sometimes heated, disagreements (constitutional, theoretical,
and partisan) that bedeviled attempts to resolve the vote-counting
problem.38 Although critics of the general ticket rightly claimed that reform
would lessen the likelihood of disputes, the leadership of Congress believed
that the vote-counting problems had to be remedied before embarking on a
lengthy debate about reforming the Electoral College. Democrat Abram
Hewitt of New York, a close ally of Samuel Tilden and a former chair of the
Democratic National Committee, stated the case emphatically in 1882 in



response to a reform measure put forward by Indiana Republican Thomas
Browne. Once the dispute resolution issue is settled, Hewitt maintained, “I
am ready to go hand in hand with my friend from Indiana and with other
gentlemen to mature such an amendment to the Constitution … as will
remove the manifest evils of the electoral system. But in the mean time let
us do all we can to prevent a recurrence of such a condition of affairs as that
which threatened this country with such disasters in 1877. That should be
the highest object and aim of Congress.” As had been true in 1802–1804
and in the 1820s, efforts to abolish the general ticket were impeded by the
perceived need to address other flaws in the electoral system.39

Of equal importance, neither of the major political parties was united in
support of electoral reform. (The issue was not mentioned in their
quadrennial platforms at any point in the nineteenth century.)40 Among
Democrats, the splits fell largely on regional lines. Some northern
Democrats like Maish, Wallace, and Southard (the chair of the 1878
committee) endorsed, and even sponsored, amendments for proportional or
district voting.41 That they did so reflected their conviction, often eloquently
voiced in speeches, that the electoral system was profoundly flawed. Yet
partisan considerations were present as well: district or proportional
systems would have political payoffs for northern Democrats who lived in
states commonly carried by Republicans in presidential elections. In
Pennsylvania, the home state of Maish, Buckalew, and Wallace, the
Republicans were victorious in every presidential election from 1876
through 1888, although in each of those elections the Democratic candidate
won 43 to 48 percent of the vote. If a proportional or district system
replaced winner-take-all, the Democrats would gain a sizable slice of the
state’s twenty-nine electoral votes. Similar patterns were apparent
elsewhere in the Northeast and Midwest.42

At the same time there was vocal opposition from southern Democrats,
who feared any change to the Constitution that might deepen federal
involvement in elections.43 Early in 1878, for example, Congressman
Alexander Stephens of Georgia, the former vice president of the
Confederacy, published an essay arguing that there was no need to alter the
electoral system, other than by fixing the vote-counting procedure. That
view was shared by the three southern Democrats (H. A. Herbert of
Alabama, John F. House of Tennessee, and Eppa Hunton of Virginia) who



filed a long, angry dissent from the House committee report that had
recommended a proportional allocation of electoral votes. They attacked the
report’s criticism of the existing system as based on “the false assumption
that our government was intended to represent the will of the majority of
the whole people of the United States.” If national majorities were to rule,
they argued, “we must … destroy the whole Constitution, tear down the
whole fabric, stamp it under foot and build anew.” The election system was
designed to capture “the will of the States” rather than “the will of the
people of the whole of the United States.” The majority’s plan, they
maintained, would threaten the “right of local self government” and lead to
the imposition of national suffrage requirements. Although “the late war”
and Republican reconstruction policies had given “a powerful impetus to
centralization,” the minority insisted that the states needed to retain the
right to decide how their presidential balloting would be conducted. The
Atlanta Daily Constitution cited the dissenting minority report
approvingly.44

Republicans too were divided—although not regionally and not quite so
visibly. Sumner and Morton, of course, were prominent party leaders, and
both favored eliminating the general ticket. Similarly, all of the Republicans
on the 1878 House committee, including one from North Carolina,
supported the proposal for proportional elections. Mugwump elements in
the party endorsed an end to the general ticket both because it was more
democratic and because it would reduce the power of “electioneering
managers from a few great States” who were debasing political life and
wielding disproportionate power.45 In addition, some Republicans believed
that district or proportional elections would give them a better shot at
gaining electoral votes in the South, where they had won six states in 1872
with significant help from African-American voters. As late as 1889 a
contributor to the Atlantic Monthly optimistically claimed that with a
proportional system “the solid South, that bugbear of our politics … would
immediately disappear, together with many of the attending evils of
sectional hatred and race prejudice.”46

Republican leaders in some northern states, however, believed that
winner-take-all served their immediate interests well, giving them reliable
blocs of electoral votes that would be fragmented by district or proportional
elections. (The fragmentation could come at the hands of third-party



movements—which were numerous—as well as the Democrats.)47 After
1876, as Republican strategies to win votes in the South failed to bear fruit
and the country gradually settled into a new electoral map featuring a
largely Republican North and a Democratic South, hanging on to as many
electoral votes as possible in reliably Republican states came to seem more
important, and safer, than transforming the Electoral College. This partisan
perspective was not solidified or loudly voiced until the late 1880s and the
1890s, but it played a role in stymieing congressional action even in the late
1870s.48

The obstacles to reform were thus substantial: a high level of
antagonism between the two major parties; divisions within each party that
rendered a two-thirds vote for reform unlikely; the existence of a range of
different proposals; and the inability of Congress to rapidly settle the vote-
counting issues. These obstacles were significant enough to slow and divert
the wave of bipartisan reform energy set in motion by the political crisis of
1876–1877, a crisis that originated not only in the turmoil of Reconstruction
and the lack of a mechanism for dispute resolution but also in the
architecture of the electoral system itself.

Notably, one of the impediments to change was tied to the crisis itself
and, perhaps, intrinsic to electoral crises: the sharpening of partisan
animosities. Less than two years before the 1876 election, the New York
Times had observed that “the question of changing the method of election is
not a partisan question, and … there is some probability that both
Democrats and Republicans may unite in action.”49 But that probability
dropped precipitously once the disputed election erupted into months,
indeed years, of nasty partisan recriminations. In this atmosphere, with
national elections decided by razor-thin margins, both parties became more
distrustful and defensive, more protective of their electoral flanks, less
likely to take the risks that would come with a reconfigured electoral
system—however compelling the arguments for reform might have been.
The congressional leadership consequently narrowed its focus to the one
issue that seemed essential—creating a mechanism for settling disputes—
and it took a decade to accomplish even that. It is worthy of note that a not-
dissimilar dynamic unfolded after the 2000 election when early outcries
about the Electoral College were deflected and Congress ended up focusing
its energies on new voting technology.



The aftermath of the 1876 election also revealed another common
feature of political crises. Although some elected officials, party stalwarts,
and intellectuals remained exercised about the systemic problems
underlying the drama, public interest in the subject faded, particularly after
the next presidential contest was (rather luckily) settled without dispute.50

By 1885 the Chicago Daily Tribune, asserting that the electoral system
remained “dangerous,” lamented that “the public apparently takes no
interest” in the matter except during a dispute. “It is exactly like the old
story of the man who did not mend his roof when it was raining for fear he
would get wet, and when it didn’t rain it did not need mending.” An
institution that was put to use once every four years and that severely
malfunctioned only occasionally was unlikely to galvanize the public for
very long, however unsatisfactory its routine functioning may have been to
many voters.51

As had been true in 1824–1825, thus, an unpopular and disputed
election outcome failed to produce changes to the electoral system. That
failure led one contemporary scholar of Electoral College reform, Herman
V. Ames (later a professor of constitutional history at the University of
Pennsylvania) to conclude pessimistically that prospects for reform were
bleak, largely because the Constitution was so difficult to amend. In a
monograph published by the American Historical Association in the 1890s,
Ames surveyed all of the amendments to the Constitution that had ever
been proposed. “The fact that it was impossible” for Congress to take action
“in the years succeeding the contested election of 1876,” Ames wrote,
“indicates that the adoption of a new system of electing the Chief
Magistrate is improbable before the present method of amending the
Constitution is itself changed.”52

A Partisan Storm: The Miner Law in Michigan

The failure of Congress to act on electoral reform in the 1870s and 1880s
set the stage for a remarkable, if little-known, drama that unfolded in the
early 1890s. Its focal—and flash—point was the passage in Michigan, in
1891, of a law abolishing the general ticket and requiring electors to be
chosen in district elections. By enacting this law (which was called the
Miner Law, after its author, John Miner, a one-term state representative),



the state of Michigan adopted a practice that had been common before 1830
and embraced an idea that enjoyed support for much of the nineteenth
century. Michigan was the first state to switch to district elections since the
1820s.

But the Miner Law, passed by a Democratic majority in the legislature,
was greeted not as a routine, or even legitimate, change in electoral
procedure; nor as a cross-party embrace of Republican Oliver Morton’s
proposal of the 1870s; and certainly not as the resurrection of a plan favored
by James Madison. Instead it provoked a fierce partisan storm, both
political and legal, that engulfed political life in Michigan and rumbled
loudly across the nation. Democrats in many states celebrated its passage
(some sought to emulate it), while Republicans denounced the Miner Law
as an act of “Democratic piracy,” that conferred “unfair and … unnatural
advantages” on Democratic candidates—and was unconstitutional to boot.
President Benjamin Harrison joined the fray, offering his own
counterproposal in a major address to Congress, and the U.S. Supreme
Court ended up ruling on the law just weeks before the 1892 presidential
election.53

The storm had been brewing at least since the election of 1876, which
had left members of both parties convinced that their political adversaries
were willing to game or pervert electoral laws and the Constitution for
partisan advantage. In states throughout the nation, the political rancor was
intensified, year after year, by the widespread use of gerrymanders and
malapportionment in drawing district boundaries for legislative and
congressional seats. As historian Peter Argersinger has established in rich
detail, this was a golden age of partisan gerrymandering, prompted in part
by socioeconomic changes, population growth in urban areas, immigration,
and—in the South—the enfranchisement of black citizens. With the laws
governing districting in flux and sometimes contradictory, majority parties
in legislatures commonly created districts that were not only bizarrely
shaped but of highly unequal size. In Iowa in 1882, for example, state house
districts ranged in population from 7,448 to 25,201; a few years later in
Wisconsin, the largest district had nearly six times as many voters as the
smallest. Such practices enabled a party that controlled a legislature after a
census to draw maps that would significantly increase its odds of remaining
in power and winning seats in Congress. Because state legislatures chose



U.S. senators, such maneuvers, of course, reverberated further into national
politics and policies. It was not only in the South—where these methods
were complemented by the removal of black voters from the electorate—
that political parties ignored norms of fair competition and changed
electoral rules to suit their own interests.54

Nowhere were these practices more common than in the Midwest, a key
battleground in national politics.55 Both major parties had strength in the
Midwest, but the Republicans had an edge—which they sought to keep
through districting schemes that advantaged older agricultural counties at
the expense of the rapidly growing manufacturing centers that were
attracting large numbers of immigrants. This was clearly the pattern in
Michigan, where the Republicans had enacted severe partisan gerrymanders
in 1881 and again (after a state census) in 1885.56 But the tables were turned
in the Wolverine State in 1890 when the Democrats, with some help from
the Prohibitionists and the Patrons of Industry (a recently founded farmers’
organization), rode a wave of agrarian discontent, coupled with antagonism
toward Republican tariff policies, to gain majorities in the legislature.
(Democrats made similar gains in several other midwestern states.) To
cement their victory and optimize their chances in subsequent elections,
Michigan’s Democrats proceeded to draw new, lopsided maps for both
legislative and state senatorial districts; they also redrew the boundaries of
congressional districts. Republicans howled in protest, denouncing the
legislature’s actions and challenging the districting plans in the courts. The
new map of state senate districts, they claimed, was a “monstrous outrage
perpetrated on the good people of Michigan by the thieving Democracy.”57

Once the redistricting was accomplished, Michigan’s Democrats turned
their attention to presidential elections and the Electoral College. Here too,
resentment and a sense of unfairness had built up over decades. In 1876,
1884, and 1888, the Democratic presidential candidate had won at least 44
percent of the state’s popular vote, but, thanks to the general ticket, had
garnered no electoral votes; in the latter two years, the Republicans
received all of Michigan’s electoral votes without even winning a majority
of the state’s popular vote. The pattern was similar elsewhere in the large,
economically diverse states of the Midwest. In 1888, for example,
Republican Benjamin Harrison defeated Grover Cleveland by less than 3
percent of the popular vote in Illinois, Indiana, and Ohio, but Harrison



pocketed fifty electoral votes and the election, despite having lost the
national popular vote. It is little wonder, then, that Michigan’s Democrats,
once they gained power, seized the opportunity to discard the general ticket
and adopt the Miner Law in April 1891. They rightly gauged that they
could not count on consistently winning the popular vote (and thus benefit
from the general ticket), but a district system would permit them to pick up
some electoral votes—possibly enough to swing the 1892 election. The
Miner Law provided that one elector would be chosen from each
congressional district; to select the two additional electors, the state was
divided into eastern and western mega-districts, one of which the
Democrats hoped to control.58

Democrats throughout the North applauded the Miner Law as a reform
that brought presidential elections closer to the people and gave minority
parties the influence that their numbers warranted. They also
acknowledged, and sometimes crowed, that it would enhance the odds of
electing a Democratic president. Legislators in Ohio and Wisconsin
considered taking similar action, while the Detroit Evening News predicted
that widespread adoption of Miner-type laws would “revolutionize
American politics.” (In pursuit of that goal, a Pennsylvania Democrat
introduced an amendment proposal in Congress.) The national press also
gave favorable notice. Soon after the Miner Law was passed, the
Washington Post noted that it contained “an element of fairness which may
lead to its adoption by other States.” The Post cautioned, however, that the
use of districts would be “unwieldy,” leading to many contested elections,
and that laws like Michigan’s would prove to be way stations on the road
from the “present electoral-college method” toward a much-preferable
national popular vote. The New York Times also saw the virtues of district
elections, although it preferred proportional schemes. Third parties, like the
rapidly growing Populists, voiced support for district election laws because
they believed that such laws would give them a chance to gain influence in
presidential elections.59

Republicans, in contrast, attacked the law as a purely partisan maneuver
that would reduce Michigan’s influence in presidential contests and infect
presidential elections with the evil of gerrymandering. Rarely, if ever, did
they engage the substantive arguments in favor of district elections or
acknowledge that leading members of their own party had recently



endorsed similar reforms. They also departed from their party’s opposition
to states’ rights claims to insist that each state had a right to cast its electoral
votes as a unit and express its choice “through a majority of the voters.”
Worried that other northern states would become “Michiganized” and thus
jeopardize their chances of winning the presidency, Republicans further
claimed that the Democrats were hypocrites who were pressing for Miner-
type laws in the North but not in the South, where they were the dominant
party. The Chicago Daily Tribune, without even a nod at its support for
district and proportional schemes in the 1870s and 1880s, decried the Miner
Law for turning Michigan into a “bob to the Southern kite.” With the
backing of some prominent legal authorities, the Republicans also declared
that the Miner Law was unconstitutional—despite the Constitution’s quite
explicit statement that electors in each state would be chosen “in such
manner as the legislature thereof may direct.”60

President Benjamin Harrison assumed a prominent role in the anti-
Miner cause, a natural outgrowth of his own history of combat against
Democratic electoral stratagems. In 1885 in Harrison’s home state of
Indiana, a politically divided state that was consistently “doubtful” in
presidential elections, Democrats gained control of the legislature and
passed a highly partisan redistricting bill to help keep themselves in power
at the next election. (That the Republicans had engaged in similar
maneuvers goes without saying.) If they succeeded, Harrison was certain to
lose his seat in the Senate. Harrison then embarked on a highly publicized
campaign to regain control of the legislature for his party, denouncing
gerrymanders and linking Democratic redistricting policies to the growing
suppression of black votes in the South. His campaign narrowly failed, but
it helped bring him to national prominence and to the White House as a
crusader for fair elections.61

In December 1891, in his third annual address to Congress, Harrison
laid out his case against district elections and Michigan’s recent “departure
… from the method which had become uniform in all the States.” He
acknowledged that states had experimented with different modes of
choosing electors until the 1830s but asserted that they had inexorably
gravitated toward the general ticket because “uniformity was desirable” and
“a general election in territorial divisions not subject to change was most
consistent with the popular character of our institutions.” Rewriting the



history through the prism of his own preoccupations, Harrison inaccurately
ascribed the triumph of the general ticket to the desire of the states to
remove “the choice of President from the baneful influence of the
‘gerrymander.’ ” The Miner Law, accordingly, was a step in the wrong
direction and a “danger” to the nation. The remedy that Harrison put
forward was a constitutional amendment to make the general ticket
“permanent” as well as universal. He also proposed the creation of a
nonpartisan national commission charged with developing “some plan for
removing or mitigating” the “evils connected with our election system” in
order to protect the right of suffrage and ensure “an equality of value in
each ballot cast.”62

Nothing came of Harrison’s proposals. Although many welcomed his
focus on the compelling problem of gerrymandering, the partisan subtext to
his address was far too visible—and Congress was too divided—to
galvanize any serious movement toward an amendment. (A bishop of the
Methodist Episcopal Church concluded that Harrison’s objections to district
elections were “as weighty as can be made, but … not formidable.”)63 The
general ticket was widely viewed as a flawed and not particularly
democratic institution, and, as the New York Times noted, even
gerrymandered districts gave more “value” to the votes cast by supporters
of minority parties than did the winner-take-all system that Harrison was
defending.64 The intense hostility of many Republicans to the Miner Law,
moreover, made clear that they saw the general ticket working to their
advantage in presidential elections, particularly in the Midwest. Indeed,
Harrison arguably owed his own election to the general ticket—he had
become president while losing the national popular vote—and with a
reelection battle looming, his stance could not shed its self-serving aura.
Viewed in historical perspective, Harrison’s position, shared by many
Republicans, was notable for its reversal of arguments put forward in the
first third of the nineteenth century. Defenders of the general ticket had then
fought proposals for a district elections amendment on federalism grounds:
states had the constitutionally guaranteed right to determine their own
method of choosing electors. In the very different political context of the
early 1890s, a Republican president was seeking to override states’ rights
and deploy the power of the federal government in order to impose the
general ticket everywhere.65



The governor of Michigan, Democrat Edwin B. Winans, published a
response to Harrison and other critics in the spring of 1892. Writing in the
North American Review, Winans sought to dispel the “impression” that
Michigan had adopted a “dangerous innovation.” He sketched the history of
district elections from the 1790s into the 1830s, cited James Madison’s
1823 letter to John Hay favoring district elections, and offered his own
succinct explanation of the adoption of the general ticket. “As the people
divided into parties,” Winans wrote, “the majorities in certain States, having
control of the legislatures, decided to shut the mouths of their opponents.”
Turning to the present, he pointed out that political views were rarely
uniform across a state and that district elections would consequently yield
“a more exact expression of the preferences” of the people. They would, in
addition, have the positive consequence of “destroying the commanding
importance of pivotal States,” like Indiana and New York, which every four
years became potentially corrupt scenes of partisan warfare and
“debauchery.” Responding to the claim that district elections would reduce
the influence of a state in the “selection of a President,” he opined that “if
popular sentiment in a State is divided, her electoral vote ought to be
divided, be the result what it may.” Finally, taking dead aim at Harrison,
Winans acknowledged that gerrymandering was a widespread (and
bipartisan) problem and that it was an “undoubted wrong.” But, he noted,
“its injustice lies in the fact that it lessens the representation to which the
political minority, by reason of their numbers, are justly entitled. But if we
condemn the gerrymander because it lessens the representation of the
minority, what is to be said of a system which excludes the minority from
any representation whatever? Yet this is the exact result attained by
choosing Presidential electors on a general ticket.”66

With a presidential election approaching and a national debate under
way, Michigan’s Republicans took to the courts to rid themselves of the
Miner Law in the spring of 1892. Their first stop was the Michigan
Supreme Court, where they alleged that the law was unconstitutional for
eleven different reasons, most of them minor or even trivial. The most
important were claims that that the Constitution had always required a state
to “act as a unit in appointing presidential electors” and that the Miner Act
violated the Fourteenth Amendment. The latter argument—clearly designed
to circumvent the undeniable fact that district elections had been utilized in



the early nineteenth century—rested on the dubious assertion that the
Fourteenth Amendment, ratified in 1868, granted to Michigan’s citizens (as
one of the “privileges” of citizenship) the right to vote for all of the state’s
electors. Although the legal case was thin, many observers, including
Governor Winans, believed that the Republicans stood a fair chance of
winning because Michigan’s judges were elected and three of the five
members of the state’s supreme court were Republican. During a hearing
that lasted nearly twelve hours, in a courtroom packed with lawyers and
raucous partisans, the Republicans pressed their claims in detail, while the
Democrats insisted that the Constitution plainly gave the legislature the
authority to decide how to choose electors. (In an effort to give the legal
combat a less partisan cast, each legal team included one member from the
opposing party, yet, as the Chicago Daily Tribune reported, “politics is here
and in it just the same.”) The Democrats also derided the notion that the
Fourteenth Amendment had altered the constitutional process of choosing a
president without anyone having mentioned it or known about it. On June
17 the court unanimously ruled that “the statute must stand as the lawful
edict of the Legislature.” Although it lamented the “injustice of any other
than a uniform system of electing the President,” the court concluded that it
lacked the constitutional authority to substitute its judgment for the
legislature’s.67

The Republicans then appealed the state court’s verdict to the U.S.
Supreme Court, requesting an expedited review in light of the forthcoming
election. The Supreme Court agreed to hear the case on the first possible
date, October 11. Both sides added nationally prominent attorneys to their
Michigan legal teams, with the Republicans—reflecting their sense of
urgency and desperation—fielding a battery of lawyers that included a
former U.S. attorney general, two assistant attorneys general, the solicitor
general, and the sitting attorney general (Harrison’s former law partner),
who was acting as a private citizen. (In so doing, he had “laid aside his
dignity,” according to the New York Times.) But neither the size nor the
prestige of the Republican legal team could compensate for the weakness of
its legal position. A bare six days after the oral arguments, the Supreme
Court issued a unanimous ruling, written by Chief Justice Melville Fuller,
upholding the Miner Law. The Court concluded that the overwhelming
weight of contemporary and historical evidence made clear that the framers



of the Constitution intended to entrust the “mode of appointment of electors
… exclusively to the states.” Nor was the Court “able to discover any
conflict between” the Miner Law and the Fourteenth Amendment, the
object of which was “not to radically change the whole theory of the
relations of the state and federal governments to each other, and of both
governments to the people.” The legal case, in effect, was open and shut,
and the Supreme Court stood aside from the partisan fray.68

Predictably, Democrats celebrated the Court’s ruling while Republicans
resumed their denunciations of the Miner Law as an unscrupulous, even if
legal, outgrowth of partisan gerrymandering. (Many Republicans knew that
their legal claims were a stretch; even President Harrison, by proposing a
constitutional amendment, had appeared to concede that Michigan’s law did
not violate the Constitution.) Both parties then turned their full attention to
the November elections, which delivered another blow to the Grand Old
Party. Grover Cleveland defeated Harrison in the popular vote by a larger
margin (3 percent) than he had in 1888, but this time he won a decisive
majority in the Electoral College. Cleveland won five of Michigan’s
fourteen electoral votes (the first to go to a Democrat since the Civil War),
but contrary to some early predictions, those votes had no impact on the
outcome. The unusual twist in the national election was the success of the
Populists, whose presidential candidate won more than 8 percent of the
popular vote and twenty-two electoral votes.69

The Republicans fared better in Michigan’s state elections, paving the
way for retaliation against the Democrats. Although the Miner Law had
passed muster in all courts, in July 1892 the state’s supreme court rejected
the Democratic districting plan for the state legislature, which eventually
led to a new map more favorable to the Republicans. The Republicans
campaigned ferociously against the “gerrymandering” Democrats and in
November were able to regain control of the legislature, thanks in part to a
lack of full cooperation between the Democrats and the Populists. (The
Republicans actually polled fewer votes than did the other parties
combined.) When the new legislature convened in January 1893, the first
item on the Republicans’ agenda was repeal of the Miner Law. Over the
loud protests of Populists, Democrats, Prohibitionists, and Patrons of
Industry, the Republican majorities rammed the repeal through both
branches of the legislature on straight party-line votes. In early November,



just days before the election, the New York Times had observed that “in
Michigan the voters can come nearer to voting directly for President and
Vice President than they can anywhere else in the United States.” That
proved to be true for one, and only one, election.70

The Republicans, moreover, were not finished. To help ensure their
future dominance of the legislature, they altered the system of electing state
representatives in the cities, giving Republican candidates a better chance of
winning seats in Democratic strongholds. Even before the next census, they
attempted to redraw the state’s congressional districts, failing to do so only
because they could not agree among themselves on a new map. (Three of
their state senators even criticized a Republican house bill as an
“outrageous gerrymander.”) On another party-line vote, the Republicans
approved a constitutional amendment to repeal the state’s “alien intent” law,
which for decades had enfranchised (predominantly Democratic)
immigrants who had been in the state for several years and declared their
intention to become citizens. Between 1893 and 1895, they also took steps
toward instituting an “anti-fusion” law that would hinder an electoral
alliance between the Democrats and the Populists. In the latter year the
legislature instituted an educational requirement for voting as well as a
vote-suppressing registration law that was particularly targeted at the city of
Detroit. Republicans remained in control of the Michigan legislature until
1933.71

Michigan’s experience with the Miner Law was a vivid and disturbing
illustration of the immense difficulty of reforming electoral institutions in
an era of intense partisanship and close elections. What transpired was not a
debate regarding the merits of different modes of choosing electors but
partisan warfare grounded in assessments of the electoral impact of
abandoning the general ticket. (In that respect it resembled the battles
between the Federalists and the Democratic-Republicans in the early
1800s.) Michigan’s Democrats, to be sure, did have principled and long-
standing arguments on their side, but their partisan interests were
undeniable, and given the ruthless actions of their party colleagues in the
South, the Democrats were in no position to be overly righteous about
democratic values or fair electoral processes. Similarly (but not too
similarly), the Republicans had a point about district elections being subject
to the “baneful” and all-too-common evil of gerrymandering, but, as they



surely knew, that problem could be circumvented by holding statewide
proportional elections. The tenacious Republican embrace of the general
ticket stemmed from fear of the political consequences of district or
proportional elections, not from objections to the principles or ideas
undergirding them. Republicans were surely aware that prominent members
of their own party, like Oliver Morton, had trumpeted those principles,
eloquently supporting district elections in the 1870s. They likely also knew
that in 1880 Republicans in New York and New Jersey had advanced
schemes much like the Miner Law.72

But the national political terrain had shifted in important ways between
the 1870s and 1891, thanks to the deepening dominance of the Democratic
Party in the South and its increasingly evident intention of removing
African-Americans from the region’s political life. The fate of the South—
and the Republican Party in the South—had still appeared to be in play in
the 1870s, and Republican leaders, including Presidents Rutherford Hayes
and Chester Arthur, had pursued various strategies to draw targeted
segments of the white electorate to their party in the 1870s and 1880s.
Hayes even made two trips of symbolic conciliation to the South in 1877.
Yet these efforts met with little success, and in one state after another the
party’s loyal African-American supporters were losing access to the polls.73

In 1890 President Harrison and congressional Republicans—who
controlled both the Senate and the House—made a final effort to stem that
political tide. Alarmed at the violations of the Fifteenth Amendment, the
blatant electoral manipulations in the South, and the violence perpetrated
against African-Americans, the Republicans put forward the Federal
Elections Bill (also known as the Lodge Force Bill) which would have
deployed the power of the federal government to protect the voting rights of
African-Americans. But a prolonged Democratic filibuster, aided by
divisions among Republicans, led to the defeat of the Federal Elections Bill
in the Senate in January 1891, after it had been narrowly approved by the
House. That defeat came just months before the passage of the Miner Law,
and it signaled that the federal government would not impede the South’s
transformation into a one-party region.74 Although the Republicans retained
some electoral strength in the upper South and the Populists briefly
flourished in Alabama, Georgia, and a few other states, there was little



doubt that the Democrats henceforth would control the vast majority of
electoral votes in the South, with or without the general ticket.75

The fervor of Republican hostility to Electoral College reform was
rooted, thus, in both a political calculus and a passionate conviction,
imbued with moral certainty, that the general ticket in the northern states
was a needed counterweight to the unconstitutional assault on democracy
taking place in the South. The Chicago Daily Tribune, once a strong voice
in favor of reform, opposed a pending constitutional amendment for
proportional elections because it “would prevent Republican States making
their controlling majorities count, while it would not have that result in the
South, and hence would cut down on Republican Electoral strength heavily
and give the Democracy the victory every time.” Without winner-take-all,
the Democrats would be rewarded with the presidency for having
disenfranchised African-Americans and established a one-party regime in
the states of the former Confederacy. The general ticket had acquired
democratic virtues.76

What transpired in Michigan also pointed to the particular challenges
facing any effort to eliminate winner-take-all on a state-by-state basis. As
Governor Winans had pointed out in 1892, the cumbersome procedures and
supermajorities needed to amend the U.S. Constitution could be
circumvented because “it is within the power of each state legislature to
give every section of its state a fair representation in the Electoral
College.”77 The dynamics of party competition, however, made such a step
unlikely. Any political party that had (or believed it had) a secure hold on a
state’s legislature was also likely to have a secure hold on the state’s
electoral votes; it would therefore have no political incentive to abandon the
general ticket. The same was true of any political party that came to power
in a legislature and was convinced that it would remain ascendant in the
state.78 In contrast, a minority party that gained a temporary legislative
majority might well have an incentive to institute district or proportional
elections, but even if it succeeded, its victory could prove to be short-lived
and reversible, as happened in Michigan. Only if the political parties in a
state were evenly matched might they both perceive it to be in their interest
to share the state’s electoral votes, and even then both would have to be
willing to shed the potential influence that came from being a battleground
in presidential elections. Durable reform could also occur in a state if the



parties agreed that some system other than winner-take-all was more
consistent with their professed values and principles; but in the late
nineteenth century, at least, democratic values, although proclaimed by all,
rarely took precedence over partisan interests.79

It was, then, not surprising that no other states were “Michiganized” in
the 1890s. Circumstances favorable to state action were uncommon, and
Michigan’s unhappy experience surely served as a warning to reformers
elsewhere that disturbing the status quo could be hazardous. Notably, only
two states have adopted district elections in the 125 years since the Miner
Law. Maine did so with bipartisan support in 1969, partly in response to
George Wallace’s third-party candidacy and the possibility that all of the
state’s electoral votes might be awarded to a plurality victor.80 Nebraska
took a similar step in 1991, although the Republicans tried several times to
repeal or undermine the law, particularly after Barack Obama won one of
Nebraska’s districts in 2008.81 In recent years, efforts to replace winner-
take-all with district elections have periodically been launched by minority
parties—Republicans in California, for example—but such efforts were
generally doomed by their overt partisan intent and the minority status of
the parties proposing them.

The uproar over the Miner Law marked the effective end of efforts to
abolish the general ticket in the nineteenth century. Constitutional
amendments favoring a proportional system continued to be introduced in
Congress, but they were never brought to a vote and never attracted much
attention. With the Republican Party increasingly committed to protecting
winner-take-all, it was apparent to nearly all observers that a district or
proportional amendment could not be passed.82 Nonetheless, critics of the
electoral system continued to speak out: one of them, John G. Carlisle, a
(Democratic) Speaker of the House in the 1880s and Grover Cleveland’s
treasury secretary in the 1890s, insisted that the system was “the source of
all the greatest dangers to which we are now subject.” He was particularly
concerned that the rise of new parties, such as the Populists, would permit
“a mere plurality of the popular vote to control the entire electoral vote” in
each state and increase the likelihood that elections would end up in the
House of Representatives. Yet, as the century came to a close, the critics
sounded more resigned than impassioned. Writing in the American Journal
of Politics in 1893, attorney Norman T. Mason observed that attempts to



amend the Constitution to abolish the deeply flawed Electoral College had
met “with so little success that the effort seems to have been finally
abandoned.” He worried that it would be “a national calamity if the
discouragement of the older shall become, as now seems likely, the apathy
of the younger generation of statesmen.”83

Interlude: 1900–1944

The late nineteenth-century pessimism about the prospects for presidential
election reform proved to be warranted. Although criticism of the Electoral
College continued to appear in the press, particularly in election years (in
1904 the Washington Post called the institution “curious and unrepublican
”), it was more subdued after 1900 than it had been in the 1870s and 1880s.
There was also less editorializing or published commentary in favor of
district or proportional elections.84 Similarly, constitutional amendments to
alter the election process were proposed in Congress but in reduced
numbers and with little impact; between 1899 and 1911 none were
introduced at all.85 Both the Progressive era and the New Deal, of course,
were periods of significant social and political reform, but the conduct of
presidential elections never ranked high on the agenda of reformers. The
issue was, in effect, politically frozen, largely because the Republican Party
(which won seven of the nine presidential elections from 1896 through
1928) was well known to oppose any scheme that would undermine winner-
take-all.86 Only once between 1900 and 1950 did such an amendment
resolution come up for a vote in either branch of Congress, and that was on
a proposal, put forward by progressive Republican senator George Norris in
1934, that was so watered down that little would have changed even if it
had passed.

Indeed, Norris’s experience during the four decades he served in
Congress (1903–1943) encapsulated many of the challenges facing those
who favored electoral reform. As early as 1913, when he entered the Senate
after five terms in the House, he declared himself to be in favor of
abolishing the Electoral College, in part because he believed that the
complex apparatus of the institution gave too much power to established
political parties and made it nearly impossible for independent candidates to
mount serious campaigns for the presidency.87 (His stance paralleled that of



Thomas Hart Benton a century earlier.) He later maintained that the
Electoral College was “as useless politically as the human appendix.” In the
early 1920s Norris sponsored amendment resolutions that would have
eliminated electors in favor of direct voting in each state, a method that
came to be called the “automatic system” because electoral votes would be
cast automatically, without the intervention of electors. But the fiercely
independent senator from Nebraska could not sell that option to his
Republican colleagues who dominated both branches of Congress. A
decade later, with Democrats in control, he proposed a more ambitious
amendment that called for the proportional allocation of electoral votes, the
elimination of electors, and a plurality winner; it also mandated that, subject
to state law, the names of independent candidates had to appear on the
ballot. This resolution reached the Senate floor but only after the Judiciary
Committee, with Norris’s assent, transformed the measure so that it would
have permanently institutionalized winner-take-all, required a majority
winner, and retained the existing contingent process. This eviscerated
proposal—which would have eliminated electors and enhanced the
prospects of independent candidates—still fell two votes short of passage.
Most of its support came from Democrats, joined by a handful of
progressive Republicans.88

A more steadfast advocate of proportional elections was Representative
Clarence Lea, a long-serving and highly respected Democrat from northern
California. First in 1928 and again in subsequent years, Lea put forward
amendment resolutions calling for proportional elections with a plurality
victor. “Our system of electing the President is archaic, crude, cumbersome,
and, above all, lacks the inherent quality of political justice,” he observed,
and “the fundamental defect is in the unit-voting system.” (For reasons that
remain obscure, the general ticket had come to be called the “unit rule,” a
phrase borrowed from political conventions.) Lea’s arguments closely
tracked those of late nineteenth-century advocates of proportional plans,
and he took pains to distinguish his proposal from the idea of a national
popular vote. At the same time, he placed unusual emphasis on the ethical
shortcomings of the existing system. There is, Lea declared, “no political
morality in the unit vote. It is against good morals to take the votes that are
intended for one man and count them for the other.” In 1933 his proposal
was twice reported favorably by House committees, but it never reached a



floor vote or debate. Despite the lack of success, Lea continued to introduce
resolutions for a proportional vote almost annually until shortly before his
retirement from the House in 1949.89

Mr. Lodge and Mr. Gossett

Political pressures to reform or abolish the Electoral College mounted once
again in the mid-1940s, giving rise to public and congressional debates that
continued, on and off, for more than three decades. At the heart of this
resurgence were regional tensions emanating from the uneasy coexistence
of the one-party, conservative, Democratic South with an urban pro-civil-
rights liberalism that had gained strength during the New Deal and was
centered in the more pluralist and competitive states of the North. These
tensions, which touched Republicans as well as Democrats, intersected with
long-standing discontents to generate a wide variety of proposals for
revamping the electoral system. One of these proposals, in 1950, suffered
the unusual fate of gaining the approval of more than two-thirds of the
Senate and then being resoundingly defeated in the House. It also
occasioned a paradoxical sequence of debates in which reform ideas that
were regarded as intrinsically progressive and democratizing encountered
opposition from liberals who feared that they would have profoundly
undemocratic and conservative consequences.

The saga began with the “Southern revolt” within the Democratic Party
in 1944. Tensions between the northern and southern wings of the party had
been mounting since the 1930s, with many southerners opposing the New
Deal’s social legislation as well as its support for organized labor and a
stronger federal government. Even more disturbing and potentially divisive
was the increasingly visible support of northern Democrats for measures
aimed at ending racial discrimination. The party platform of 1940 pledged
to support the principle of equal protection of the laws regardless of race,
and in June 1941 Franklin Roosevelt issued Executive Order 8802, which
banned discrimination in hiring for government or defense industry jobs.
Although southerners wielded considerable power in Congress, thanks to
the seniority system and their longevity as legislators (a byproduct of
single-party dominance), they chafed at their exclusion from the presidency
itself, a sentiment strengthened in 1940 by Roosevelt’s decision to seek a



third term, dashing the presidential hopes of Vice President John Nance
Garner of Texas.90

By the spring of 1944, many southerners were in open rebellion against
Roosevelt and the liberal wing of the party. The Democratic state
convention in Texas named a slate of presidential electors and instructed
them to vote for a candidate other than Roosevelt if the national convention
were to adopt platform planks opposing the right of states to segregate
schools or to set their own qualifications for voting. Mississippi took a
similar step, adding poll taxes to the litmus test. At the national convention
in July, delegates from seven southern states cast their ballots for Virginia
senator Harry F. Byrd, an outspoken critic of the New Deal and
desegregation. The liberal wing of the party, however, stood firm on the
issues, making only a few procedural gestures toward the dissidents, and the
revolt faded quickly after the national convention—largely because the
southerners had no realistic alternative to remaining within the Democratic
Party. In the November election, Franklin Roosevelt won all of the South’s
electoral votes.91

Although unsuccessful, the revolt set off alarm bells. The possibility
that Democratic electors would not cast their ballots for the nominee of the
Democratic Party reawakened a long-standing, yet long-submerged,
concern about the dangers inherent in a system that relied on intermediaries.
Soon after the Texas convention had issued its instructions to electors
(which, if adhered to, would have meant that Texas would cast no electoral
votes for Franklin Roosevelt), Emanuel Celler, a liberal Democrat from
New York, introduced an amendment resolution to abolish the Electoral
College and replace it with a proportional allocation of electoral votes in
each state, with a plurality victor. “What is the real necessity of retaining a
mechanism,” Celler asked, “that is—at best—a useless, cumbersome,
expensive automaton, and—at worst—a dangerous weapon that has within
itself the possibilities of thwarting the popular will?” (The use of the word
cumbersome to describe the Electoral College had successfully migrated
from the nineteenth century to the twentieth.) Within a few weeks Senator
Joseph Guffey of Pennsylvania presented a companion resolution in the
Senate, reciting the well-known defects of the unit rule and arguing that the
Electoral College itself was “an unnecessary go-between between the will
of the people” and the choice of a president. The Celler-Guffey amendment



caused a stir in Congress and briefly suggested that Electoral College
reform might be imminent. In December 1944, New York’s secretary of
state opened the quadrennial convening of his state’s electoral college with
the announcement that this method of electing a president might soon be
coming to an end.92

Things quieted down after the 1944 election—but not for long. The
fissures in the Democratic Party widened in the later 1940s, giving rise to a
renewed and better organized southern revolt in 1948. After the party
adopted a fairly strong civil rights plank at its convention, thirty-five
southern delegates walked out and headed to Birmingham, Alabama, where
they joined 6,000 compatriots to found the States’ Rights Democratic Party.
The Dixiecrats, as they came to be called, nominated South Carolina
governor Strom Thurmond as their presidential candidate and Mississippi
governor Fielding Wright as his running mate. Single-mindedly devoted to
preserving segregation and white supremacy, the Dixiecrats hoped to win
enough electoral votes to throw the election into the House, where they
could trade their support for policy commitments. At the least, Dixiecrats
believed, a show of strength would enlarge their influence within the
Democratic Party. The strategy was plausible, but it did not pan out: in the
November election, most southerners stuck with the Democrats. Thurmond
won four states and thirty-nine electoral votes, too few to derail President
Truman’s unexpected victory over New York governor Thomas Dewey.93

The events of 1948 further heightened concerns about the electoral
system. The possibility of the election being decided in the House of
Representatives was a jarring reminder that the Constitution retained a
contingent election mechanism that was almost universally regarded as
undemocratic and corruptible. The Dixiecrats’ strategy, moreover, made
clear that the unit rule could easily transform a regional candidate into a
kingmaker. In January 1949 Arthur Krock, Washington bureau chief of the
New York Times, recalled the uncertainties of election night when the
“wobbling” counts in Ohio and California suggested that the decision might
end up in the House. He then sketched in detail the complex horse trading
that could have unfolded in the House as inauguration day approached.
“This nightmare vision of a might-have-been,” Krock concluded, “furnishes
another reason for … electoral reform.”94



Enter Henry Cabot Lodge and Ed Lee Gossett, a political odd couple
who sponsored the most widely supported electoral reform proposal of the
first half of the twentieth century. Lodge, a Harvard-educated Republican
scion of a distinguished New England family, had returned to the Senate in
1946 after having given up his seat to fight in World War II. The grandson
of a famous senator (who had proposed the ill-fated Federal Elections Bill
of 1890), Lodge was an ambitious, principled politician who adhered to the
moderate and internationalist wing of his party and fought openly against
the crusty, and sometimes isolationist, conservatism of midwesterners like
Ohio senator Robert Taft. Gossett, in contrast, was a Democrat who had
grown up on a farm in central Texas and worked as a small-town lawyer
and district attorney before being elected to the House of Representatives in
1938. An ardent segregationist and antagonist of the left, with undisguised
anti-Semitic proclivities, Gossett was one of the leaders of Texas’s rebellion
against the national Democratic Party and its civil rights stance in 1948.95

Lodge and Gossett teamed up to promote a resolution that would
abolish the Electoral College and allocate each state’s electoral votes in
proportion to the popular vote tallies in that state; the candidate who
received a plurality of the national electoral vote would become president.
(In the course of the Senate debates in 1950, Lodge accepted an amendment
requiring that the winning candidate receive at least 40 percent of the
electoral vote.) The Lodge-Gossett proposal was, of course, similar to the
Celler-Guffey resolution and to dozens of other proportional measures that
had been put forward in Congress since the Civil War. But the political
climate in the late 1940s—for a moment at least—was more receptive to the
idea than had ever been true before.96 The Democratic Party held majorities
in the Senate as well as the House, and both its northern and southern wings
were expressing interest in altering the system. Democrats were also well
aware that Electoral College dynamics threatened to fracture their party. In
addition, Lodge’s presence as a sponsor of the resolution suggested that
cracks were emerging in the Republican Party’s long-standing opposition to
eliminating winner-take-all.

Lodge, who first introduced the proposal in May 1948, was the leading
spokesman in its behalf, repeatedly presenting detailed, cogent arguments in
favor of proportional elections; with great patience, he even responded in
writing to a list of skeptical questions posed by Republican senator Homer



Ferguson of Michigan.97 Senate Joint Resolution 2 (S.J. Res. 2), Lodge
argued, would prevent elections from devolving on the House and greatly
reduce the odds of choosing a president who had lost the popular vote, two
dangers that had loomed large in 1948. It would also put an end to concerns
about “faithless” electors or state legislatures deciding not to hold popular
elections. The electoral vote—which would be retained “purely as a
counting device”—would closely mirror the popular vote, the influence of
small states would be preserved, “sure” states would no longer be ignored,
and “doubtful” states would cease receiving the lion’s share of attention.
With the unit rule abolished, political parties would be also be freer to
nominate candidates from locales other than large swing states. Six of the
last ten presidents had come from either New York or Ohio, both of which
were competitive in presidential elections.98

Lodge also voiced a less traditional argument for eliminating winner-
take-all. Proportional elections, he maintained, would not only diminish the
influence of the largest states; they would also take power from the
organized “voting minorities in those States.” The genteel senator from
Massachusetts left it to Gossett and others to itemize those “voting
minorities,” but Lodge himself warned that if a close election hinged on the
outcome in New York, then “the Communist Party in the State of New York
alone could determine who was to be President of the United States.” That
eventuality, of course, was unlikely, but the potential influence of the
Communist Party and other radicals of the left emerged as a new leitmotif
in these early Cold War debates. Jettisoning the unit rule would help protect
the political mainstream against disruptions from the organized left, which
was strongest in urban states like New York.99

While most of Lodge’s case was constructed to appeal to liberals and
moderates of both parties who deplored the undemocratic features of the
Electoral College, he also offered a partisan rationale targeted at his fellow
Republicans. Proportional elections, he maintained, would tend “to break
up so-called solid or one-party areas”—by which he meant the South—and,
in so doing, improve the fortunes of the GOP. (The phrase “solid states”
was a common political euphemism for the South, a way of talking about
the region without appearing to single it out.) His party had effectively
written off the South for the first half of the twentieth century, but Lodge
believed that Republicans could win electoral votes in the region and, in so



doing, reverse the string of losses they had suffered in presidential elections
from 1932 through 1948. “This reform,” he insisted, “would definitely
encourage the two-party system in the so-called one-party sections of the
country.”100 While acknowledging that such an outcome “involves a change
as to the future,” he intimated that proportional elections would gradually
bring traditionally Republican African-Americans into the polity and alter
“the voting complexion in the so-called politically solid areas.” Lodge
declined, however, to expressly mention the racial barriers that kept
millions of African-Americans from voting in the South, and he touted as a
virtue of his plan that it would leave suffrage requirements in the hands of
the states. Race was rarely mentioned in either the committee hearings or
the floor debates in the Senate, and when questions arose about the unusual
scope of voting rights in the South, the example invoked almost invariably
was the atypical voting age of eighteen in Georgia.101

Lodge, like Clarence Lea, was careful to distinguish his plan from a
national popular vote, a proposal for which was also before the Senate.
Unlike Lea, however, the Massachusetts senator acknowledged that he had
supported a national election in the past and would still prefer it; he
believed, however, that such an amendment would never pass because small
and sparsely populated states would not agree to a proposal that would
lessen their influence.102 Lodge accordingly sought to portray S.J. Res. 2 as
a bipartisan, centrist measure, a reasonable compromise between inaction,
which would leave a flawed system in place, and the more radical
alternative of a national popular vote. When he reintroduced it in 1949, the
resolution had ten co-sponsors in the Senate (most of them Democrats, six
from the South or border states) and abundant, if sometimes qualified,
support from newspapers and magazines around the country.103 Buttressing
the case for S.J. Res. 2, a Gallup poll in August 1948 indicated that 58
percent of Americans favored the proposed change while only 15 percent
preferred to retain the unit rule. (See Appendix Table A.2.)

Meanwhile, in the House Ed Gossett was telling a somewhat different
story. He introduced House Joint Resolution 2 (H.J. Res. 2) in January
1949, and committee hearings were held the following month. (Former
representative Clarence Lea was the first witness.) In those hearings,
Gossett provided a detailed list of the problems with the Electoral College
and maintained that proportional elections would solve most of them. He



supplemented these routine arguments, however, with a lengthy, excited
exposition of the claim that the unit rule had to be abolished because it gave
excessive influence to minority groups in pivotal states. “The electoral
college,” he maintained, “permits and invites irresponsible control and
domination by small organized minority groups, within the large pivotal
States.” He then proceeded, “at the danger of stepping on some toes,” to
“get down to specific cases.” Gossett’s first example was the support by
both major parties in 1948 for legislation making permanent the Fair
Employment Practice Committee, a wartime agency mandated to prevent
discrimination in government and defense industry hiring. This was,
according to Gossett, a “dangerous and radical proposal” that was supported
“as a bid for the Negro vote. There are enough Negroes in New York city,
when voting in bloc, to determine often how the entire electoral vote of the
State of New York is cast.” His second target was “the radical wing of
organized labor,” which could also tip the electoral votes of states like New
York, Pennsylvania, Illinois, and Michigan.104

He then turned to Jews (“with all due deference to our many fine Jewish
citizens”). According to Gossett, the presence of two and a half million
Jews in New York had led both political parties to illegitimately and
dangerously meddle in British foreign policy by supporting a resolution
calling for unrestricted Jewish immigration to Palestine. The Italians, the
Irish, the Poles, and “other large racial groups” were also guilty of acting as
pressure groups in the “large pivotal states,” as were the American Labor
Party and the Communist Party, which might “some day soon” determine
who will become president of the United States. “Strange to say,” Gossett
noted, the Communist Party has “its greatest following … in the aforesaid
large pivotal States.” Lest his audience misconstrue his remarks, Gossett
summarized his central concern:

Now, please understand, I have no objection to the Negro in Harlem
voting and to his vote being counted, but I do resent the fact that
both parties will spend a hundred times as much money to get his
vote, and that his vote is worth a hundred times as much in the scale
of national politics as is the vote of a white man in Texas. I have no
objection to a million folks who cannot speak English, voting, or to
their votes being counted, but I do resent the fact that because they



happen to live in Chicago, or Detroit, or New York, that their vote is
worth a hundred times as much as mine.105

Gossett’s comments, remarkably, received little attention in 1949. Press
coverage of the hearings was sparse and focused more on Lea’s careful
presentation than on Gossett’s reactionary polemic. Less than two months
later the House Judiciary Committee, although divided, reported the
resolution favorably. Its rambling majority report itemized the shortcomings
of the Electoral College and denounced the “gross and outstanding evil” of
the unit rule; the minority report agreed that the Electoral College was
flawed but sharply dissented from the recommendation. The House then put
the issue on hold, waiting for the Senate to act.106

In the Senate, S.J. Res. 2 gained support between 1948 and 1950—
although few predicted that the resolution would be approved. If Gossett’s
anti-civil-rights, anti-labor, and anti-ethnic perspective registered at all, it
was overshadowed by Lodge’s steady moderation and by the strong desire
of many members to find some workable alternative to the existing system.
For liberals and moderates, Lodge’s proportional system promised to make
presidential elections more democratic and to solve, or at least ameliorate,
long-standing problems with the Electoral College that had become acute in
1944 and 1948. Some liberals, like Minnesota Democrat Hubert Humphrey,
a passionate civil rights advocate, strongly preferred a national popular
vote, but they were willing to back Lodge’s resolution as a politically
pragmatic “step in the direction of greater democratization.”107 Meanwhile,
most southern Democrats, although worried that proportional elections
would encourage “a multiplicity of parties” and give African-Americans
more incentive to vote, were convinced that the South would benefit by a
breakup of the blocs of votes cast by large, northern states. The South’s
voting patterns would change little, they believed, whereas competition for
the electoral votes of New York, Illinois, and Ohio would decline. Gossett’s
rhetoric may have been extraordinary, but his views were widely shared in
the region.108

The strongest opposition in the Senate came from conservative
Republicans, who raised a host of objections to Lodge’s plan. Michigan’s
Homer Ferguson feared that Lodge’s proposal could lead to the “break-
down of the two-party system” that “has been so instrumental in preserving



political stability and responsible government.” Correctly pointing out that
the “electoral system itself” contributed to the durability of two-party
dominance, he maintained that proportional elections would lead to the
“continental curse of European politics,” with parties proliferating,
countries governed by unstable coalitions, and radical groups gaining a
foothold in governments. (Lodge and others protested that this would not
occur because no one was advocating proportional elections to Congress.)109

Ferguson also raised a more traditional objection by claiming that S.J. Res.
2 would infringe on the sovereignty of the states and lead to a federal
takeover of elections. Ohio’s Senator Taft joined in that line of attack,
hoping to soften southern support for the resolution. “If this amendment is
adopted,” Taft warned, a bit deviously, “then inevitably the Congress will
enact national legislation to regulate the voting, doing so in such a manner
that every person of voting age in every State in the southern part of the
country will have an absolute, clear, and free right to vote.… I do not say it
would not be a good result, but … I think it would be the inevitable
result.”110

Republican opponents also dismissed as mere “speculation” Lodge’s
assertion that proportional elections would lead to a resuscitation of their
party in the South. There was no evidence that “dissatisfied voters will turn
only from one major party to the other,” Ferguson argued, pointing out that
southern politicians in 1948 fled the Democratic Party not to join the GOP
but to form “their own party, a splinter party, the Dixiecrat Party.” When
Democratic senator Estes Kefauver of Tennessee, a strong supporter of the
resolution, suggested that Republicans did not fare well in the South
because they did not tailor their platforms to attract southern voters,
Ferguson caustically replied that “the Senator from Tennessee knows of a
much better reason for the situation in the South.” Implied but unspoken
was the widely shared belief that white southerners were unlikely to
embrace the party of Lincoln or enfranchise African-Americans, the two
paths that could lead to increased Republican strength in the region.
Ferguson’s adamant rejection of Lodge’s prediction of inroads in the South
was, in effect, a reaffirmation of the Republican calculus that had prevailed
since the early 1890s: ending winner-take-all was more likely to benefit
Democrats in the North than Republicans in the South. That calculus may
have been out of date by 1950, but Ferguson was undeterred. Resurrecting



the stance that Benjamin Harrison had adopted in 1891, the Michigan
senator proposed, as a replacement for Lodge’s plan, an amendment that
would eliminate the machinery of the Electoral College but require all states
to utilize the unit rule in allocating electors.111

The Senate voted on the Lodge-Gossett resolution, as well as several
alternatives, on February 1, 1950. Two proposals for a national popular vote
were considered first, and both were defeated by two to one margins.
Ferguson’s resolution, which would have eliminated electors and mandated
winner-take-all, fared less well, attracting only twenty favorable votes,
almost all from conservative Republicans. Finally, S.J. Res. 2 was brought
to a vote, and, to the surprise of many observers, it passed by a vote of
sixty-four to twenty-seven, more than the two-thirds necessary for a
constitutional amendment. Nearly all of the Senate’s Democrats voted
favorably, and they were joined by a substantial number of Republican
moderates and liberals; the measure was supported by more than two-thirds
of senators from both small and large states. It was the first time since the
1820s that a branch of Congress had approved a constitutional amendment
calling for a change in the method of electing presidents.112 (See Table 3.1.)

Then things ground to a halt. In the House, the next procedural stop for
the resolution was the powerful Rules Committee, which served as a
gatekeeper for the consideration of legislation by the full chamber. In the
weeks following the Senate vote, Gossett pressed the Rules Committee to
clear the resolution for floor action. But the committee, chaired by
Democrat Adolph Sabath of Chicago, the longest-serving member of the
House, voted against issuing a rule that would permit the resolution to go
forward—despite the urgings of President Truman, who had recently
endorsed the proposal. Indeed, only four of the committee’s eleven
members favored sending H.J. Res. 2 to the floor: three southern Democrats
and Christian Herter, a moderate Massachusetts Republican with ties to
Lodge. The remaining three Republicans and all four northern Democrats
voted against the measure. Sabath noted that he was “fearful” of the
proposal, and another Democrat declared it to be “dangerous.” It was a
widely noted irony that the Rules Committee, well known for bottling up
civil rights legislation and keeping it from the floor of the House, was now
giving the same treatment to a resolution strongly supported by southern
Democrats.113



Why this reversal of fortune in the span of five short weeks? Put most
simply, the Senate’s action prompted northern liberals, mostly Democrats
but also some Republicans, to take a closer look at the Lodge-Gossett
resolution, and they did not like what they saw. Despite the ostensible
democratic appeal of proportional elections, the proposed amendment
seemed likely, upon closer scrutiny, to move the nation in a conservative,
anti-democratic direction—enhancing the political power of southern
Democrats at the expense of northern liberals as well as Republicans. With
northern Democrats unable to deliver large-state blocs of electoral votes in
presidential elections, analysts argued, the party would be increasingly
dependent on its southern wing and thus more vulnerable to political
pressure and threats from Dixiecrats.114 Critics also believed that H.J. Res. 2
would not lead to real two-party competition in the South or to an
expansion of the voting rights of African-Americans; it could instead
further entrench reactionary forces in the South. Another danger was that
the measure could generate splinter parties formed by progressives (such as
those that supported Henry Wallace in 1948) who would no longer feel at
home in a Democratic Party dominated by the South.

This shift in perspective did not just happen: it was actively promoted
by a handful of liberals who were alarmed by the prospect of the Lodge-
Gossett resolution becoming law. The key actor, perhaps, was
Representative (later senator) Clifford P. Case of New Jersey, a liberal
Republican whose views on most issues were close to those of Lodge. Case,
a strong progressive on civil rights issues, led the opposition to H.J. Res. 2
in the Judiciary Committee and authored its minority report, in which he
had argued that enactment of the measure would be a “most grievous error”
that would have “far-reaching and, quite likely, disastrous effects.” Case
agreed that the office of elector ought to be abolished and that the
contingent election system needed to be overhauled. But he disagreed
sharply with the contention—voiced by Gossett and many of his allies—
that winner-take-all ought to be eliminated because minority groups in the
“pivotal states” had an “undue voice” in determining national policy. That
such groups had influence, Case maintained, was normal and appropriate in
a pluralist, two-party system. Indeed, he cautioned, “some of those who
advocate the Lodge-Gossett resolution do so, not because they want the
major parties freed from the necessity to give undue recognition to minority



groups, but because they wish the major parties to give such groups no
recognition whatever.”115

In the 1949 report Case had also challenged the majority’s claim that
proportional elections would lead to increased electoral participation,
political liberalization, and healthy two-party competition in the “sure” or
“solid” states that were dominated by one political party. (Remarkably, the
majority report included a circuitous, slightly bizarre definition of “solid
states.”)116 In fact, the opposite would occur: faced with competition, the
dominant parties in states that had restricted the franchise “by statute and by
extra-legal practices” would likely limit voting rights further in order to
remain in power. Case further maintained that it was chimerical to believe
that the Republican Party could get very far with the existing electorate in
the South, particularly if Republicans advocated civil and voting rights for
the party’s most evident constituency, disenfranchised African-Americans.
Only if H.J. Res. 2 were to be significantly amended, Case concluded, could
proportional elections have anything close to the desired consequences. The
amendment that he proposed (echoing the Fourteenth Amendment)
specified that a state’s electoral votes in each election be reduced in
proportion to the percentage of persons of voting age who did not cast
ballots.117

After the Senate approved the Lodge resolution, Case did his utmost to
try to block the measure in the House. He approached two long-standing
allies, James Loeb and Charles M. LaFollette of Americans for Democratic
Action (ADA), a liberal lobbying and activist group, and quickly persuaded
them that H.J. Res. 2, by enhancing the power of southern Democrats,
would weaken the civil rights movement, the labor movement, and the
progressive wing of the Democratic Party. Although the president of ADA,
Hubert Humphrey, had voted for the resolution, the two officials—
emphasizing that they were acting as individuals and not on behalf of their
organization—sprang into action, writing letters and memos, contacting
members of Congress, reaching out to prominent leaders of organized labor,
and (later) testifying against the measure. “Whereas there now is
competition between the two major parties for liberal support, under the
amendment the competition will be for the conservative Southern vote,”
LaFollette declared. “This could set back the liberal cause a generation.”118



Meanwhile, after some initial ambivalence about the proposal, African-
Americans mobilized.119 Ten days after the Senate vote, the Baltimore Afro-
American published an article under the headline “Planned Amendment
Held Threat to Us.” It claimed that proportional elections would “wipe out
the influence of colored voters in States where they now held the balance of
power in elections.” The story may have originated with Clarence Mitchell
Jr., head of the Washington Bureau and labor secretary of the NAACP, who
launched a tireless lobbying campaign against the measure and circulated a
critical memo prepared by Lincoln University professor John A. Davis.120

He also arranged for Davis to address a gathering of members of Congress
in early March. Tacitly agreeing with Gossett about the importance of
blacks as swing voters, Davis noted that the migration of African-
Americans to the large industrial states of the North had, in fact, given them
significant, sometimes critical, leverage in those states—which they very
much needed. “The only offset the Negro has had to disfranchisement in the
South and the southern filibuster,” he argued, “has been his political
influence in the northern pivotal states. The Lodge proposal will rob him of
this political influence without enfranchising him in the South.” Davis and
Mitchell further maintained that if Lodge-Gossett were to be enacted, “the
importance of the South will grow in the councils of the Democratic Party
and in the nation as a whole.” Strategically, they insisted that the measure
had to be blocked in the House, where the nation’s urban population had
representation proportional to its numbers; if the resolution proceeded to the
states, it was likely to be ratified.121

In making their case to liberals, Mitchell, Case, and their allies were
equipped with ammunition drawn directly from public statements made by
southern advocates of the amendment. A newspaper in Vernon, Texas, for
example, editorialized that the “Gossett-Lodge” resolution, if adopted and
ratified, “will put an end to the bipartisan contest for Negro votes in pivotal
States and eliminate the so-called civil rights issue from national politics.”
A Macon, Georgia, paper boasted that the measure “would take from Walter
White [the executive secretary of the NAACP] his ability to manipulate the
votes of the mere 3,000,000 Negroes living outside the South” to control
the presidency. More judiciously, Gladstone Williams, a columnist for the
Atlanta Constitution, observed that southern Democrats were not embracing
the Lodge-Gossett proposal because they supported Lodge’s goal of



breaking down the South’s one-party system. What attracted southern
backing was the hope that the amendment would stop both major parties
from “catering to special minority interest groups in presidential elections.”
“The genesis of the President’s civil rights program, vigorously opposed by
Southern Democrats,” Gladstone wrote, “is to be found in these minority
groups.”122

Gossett himself, moreover, must have made northern liberals more than
a little uneasy. Once it received more attention, Gossett’s racially loaded,
red-baiting language—which was extreme but not altogether foreign to the
discourse of southern Democrats—lent credence to the arguments of men
like Case, Mitchell, and LaFollette that the resolution posed a danger to
numerous causes that liberals, and moderates, held dear. Marquis Childs, a
highly respected columnist for the Washington Post, described the Texas
congressman in 1950 as someone “who has always taken a narrowly
reactionary view, particularly on any issue involving race or color.”
Evidence mounted that liberals ought to be cautious about embracing a
measure sponsored by Ed Gossett; at a minimum, it required a second
look.123

Once the evidence was assembled and the arguments aggressively
pressed in Washington, it took little time for the liberals and moderates on
the Rules Committee to join forces with conservative Republicans to put a
brake on the resolution’s forward motion. (President Truman told Lodge, in
a private meeting, that he was puzzled by that alliance of Democrats and
Republicans.) After the Rules Committee vote, Emanuel Celler, the
Brooklyn Democrat who was chair of the Judiciary Committee and an
initial supporter of the measure, announced that he was not likely to try to
circumvent the Rules Committee’s action. The resolution itself would need
to be reexamined. “The opposition that has developed in connection with
the Lodge-Gossett resolution,” he noted, “cannot be taken lightly. It comes
from important sources.”124

The resolution then remained in limbo for several months, with both the
House and liberal opinion divided. The quandary for liberals was that even
though the Lodge-Gossett measure would create an electoral system with
more intrinsically democratic features, proportional elections also seemed
likely to serve the interests of political forces that opposed universal
suffrage and civil rights.125 The New York Times, which had endorsed



proportional elections in 1940, chastised both liberal and conservative
opponents of the measure for taking into account potential political
consequences that ought to be deemed “immaterial.” The paper loftily
suggested that the amendment “should stand on its own merits as a genuine
and democratic improvement” that could “bring our constitutional structure
more in line with modern conditions.” The left-liberal Nation
acknowledged that “Gossett and his fellow-Dixiecrats may have, from our
point of view, the worst of motives,” but its editors believed that opponents
were taking too “static” a perspective: the South was changing “under the
pressure of industrialization” and “the long-range result would be a marked
advance in democracy and good sense.” The magazine also cautioned
liberal Democrats that they would be subject to the charge of hypocrisy if,
for partisan reasons, they were to “oppose a reform they have long
espoused.”126

The New Republic also insisted that “the sands are shifting in the
South.” The Dixiecrats had already loosened the grip of the Democratic
Party on the region; Republicans had won almost two million (out of seven
million) votes in the South in 1948; and African-Americans were gradually
gaining the franchise. Lodge’s optimistic vision, therefore, was not
unrealistic. But the magazine’s editors then hedged, arguing that Congress
had to accept Case’s amendment calling for a reduction in a state’s electoral
votes in “the proportion that the number of persons actually voting is less
than the total number of citizens of voting age.” This provision was needed
“to discourage further restrictions on the franchise … until the necessary
national legislation can be passed to assure a full electorate.” That
southerners were exceedingly unlikely to agree to Case’s amendment was
not mentioned. In early April the national convention of ADA adopted the
same ambivalent posture, favoring the Lodge-Gossett proposal “but only if
it includes the Case amendment.”127

In July 1950, after additional months of public debate and backroom
maneuvering, Gossett and his allies finally succeeded in getting H.J. Res. 2
to the floor of the House. Majority leader John W. McCormack, a
Massachusetts Democrat, announced that the measure would be brought up
under a motion to suspend the rules, a procedure that allowed very limited
time for debate and did not permit amendments to be offered. The pro-



resolution forces, thus, would get a vote on the measure but under
circumstances unfavorable to passage.128

The truncated floor debate, which took place on July 17, had a pro
forma quality, with several participants openly indicating that the measure
had little chance of passage. Gossett launched the debate, largely repeating
the testimony he had given to the Judiciary Committee in 1949.129 He
presented an episodic history of “how badly” the Electoral College “has
worked” and outlined the advantages that would flow from the adoption of
proportional elections. He also noted that, in its final form, H.J. Res. 2
provided for an improved contingent election process that would entrust the
decision to a joint session of Congress if no candidate received more than
40 percent of the electoral vote.130 Then, seemingly oblivious to the
controversy that had swirled around the resolution for months, Gossett put
forward a verbatim replica of his 1949 testimony indicting the power of
“small organized minority groups,” including African-Americans,
organized labor, Jews, Italians, and Communists. He also repeated his
earlier equation of expanded voting rights with states being reduced to the
“lowest common denominator.” Gossett made no attempt to address the
concerns of liberals or win over skeptics. In the end he limply asked that
any colleagues who had “doubts” about the “merits of this resolution” vote
for it anyway and let the states decide whether to ratify. It was the speech of
a man who knew he had been defeated.131

Several of his allies did try to reach cross the ideological and regional
divide. Brooks Hays of Arkansas, a self-styled “southern moderate” who
accepted the need for some civil rights legislation, announced that he
supported the resolution, despite its imperfections, because it was a
“tremendous improvement.” Distancing himself from Gossett, he
commented that he had “no complex against any of the new blocs” of voters
and “had never knowingly said anything to prejudice their rights.” Christian
Herter of Massachusetts, the one Republican who had voted favorably at
the Rules Committee, acknowledged that many of the objections to the
resolution had “a certain degree of validity,” but he believed that the “very
able arguments presented by Senator Lodge on behalf of this bill override
the objections.”132

The opposition was led by Case, who succinctly argued that he agreed
with many of the objectives of the resolution but believed proportional



elections would have “disastrous” consequences, including reducing the
Republican Party to “impotence,” delivering the Democratic Party into the
control of its “conservative southern wing,” and destroying any chance of
implementing a federal civil rights program. Case then passed the baton to
his colleagues. Chet Holifield, a California Democrat, declared the Lodge-
Gossett proposal to be “dangerous” and “only seemingly a democratic
reform.” If the proponents of the resolution were serious about making the
nation more democratic, he insisted, they would not be opposing the repeal
of poll taxes or endorsing other measures that kept African-Americans from
voting. Harlem’s Adam Clayton Powell Jr., one of two African-Americans
in Congress, recited almost verbatim the major points made in John Davis’s
memo. Joe Martin, the House Republican leader, blasted the resolution’s
backers for pretending that it would “make everybody happy” and attacked
the Democratic leadership for bringing a constitutional amendment to the
floor under a rule that permitted so little deliberation or debate.133

The final vote on the resolution was 134 ayes, 210 nays, and 86
members not voting. Sizable majorities of both Republicans and Democrats
voted against the measure; support was strong only among southerners.
(See Table 3.1.) Opposition was almost uniform among Democrats from the
Northeast and Midwest, while 75 percent of the numerous representatives
from seven “pivotal” states voted negatively.134 The Dallas Morning News
reported that the defeat of Gossett’s effort had come at the hands of “a
coalition of left-wing administration Democrats and Republican stand-
patters.” The Cleveland Call and Post, an African-American newsweekly,
reported on the vote with an article headlined “Dixie Attempt to Reduce
Negro Vote Power Fails.”135

The rise and fall of the Lodge-Gossett proposal can be understood, at
one level of analysis, as yet another example of the difficulty of reforming
an existing electoral system. In the late 1940s nearly everyone in Congress,
as well as a majority of the American people, agreed that the Electoral
College was in need of a major overhaul. (See Appendix A for public
opinion polls.) The fallible and unnecessary network of electors ought to be
eliminated; the archaic contingent procedure had to be replaced with
something more democratic; the unit rule had severe defects. But in the end
—as had so often happened—there was no consensus about the structure or
shape of a new electoral system.



This episode was also historically specific, with roots stretching back
into the nineteenth century. The Lodge-Gossett proposal, spearheaded by a
Republican, was an attempt to end the stalemate on Electoral College
reform that had prevailed since the early 1890s, when Republicans had
determined that any system other than winner-take-all would be damaging
to their interests as long as the South remained a one-party region. Lodge
was willing to shake up that long-standing partisan position, in part because
of his own democratic values and also because, seeking to enlarge and
liberalize his party, he was willing to risk some losses on the electoral map
in the North in exchange for the prospect of long-term, significant gains in
the South. That Democrats from all regions initially jumped on Lodge’s
bandwagon was not surprising: northern Democrats, after all, had embraced
the Miner Law’s abolition of winner-take-all in Michigan; Clarence Lea’s
proposals for proportional elections had significant Democratic support in
the 1930s and early 1940s; liberal Democrats like Emanuel Celler had
voiced sharp criticism of the Electoral College; and southerners saw in
Lodge’s proposal a means of weakening the civil rights movement, with
few political risks to themselves. What was dramatic and unusual about the
events of 1950 was the shift in posture of northern Democrats between the
Senate and the House votes—the rapid, if belated, abandonment of the
reform effort by liberals and moderates who had begun to doubt the validity
of Lodge’s analysis and to shrink from the embrace of white supremacists
like Gossett. For at least some liberals, the conclusion reached was
sobering, both intellectually and politically: an institutional reform that, in
itself, had long been regarded as democratic, might well have anti-
democratic consequences in a nation containing a large region that lacked
universal suffrage. James Loeb of the ADA made the point vividly, and
with a jarring international comparison, in a statement submitted to
Congress in 1951. “The theory of the Lodge amendment breaks down
completely, so long as a substantial section of the country maintains what
amounts to a one-party political system,” Loeb wrote. “If a united Germany
were achieved under present political controls, would Senator Lodge
suggest the application of his system, with Western Germany having
democratic elections and with Eastern Germany under one-party rule?”136



TABLE 3.1: CONGRESSIONAL VOTES ON THE LODGE-GOSSETT RESOLUTION, 1950TABLE 3.1: CONGRESSIONAL VOTES ON THE LODGE-GOSSETT RESOLUTION, 1950

Senate: percentagea (number)

Voting in favor Number not voting

Republicans 44 (18) 1
Democrats (all) 92 (46) 4
Democrats (Southb) 89 (25) 3
Democrats (non-South) 95 (21) 1
Total 70 (64) 5

House: percentagea (number)

Voting in favor Number not voting

Republicans 34 (48) 29
Democrats (all) 43 (86) 57
Democrats (Southb) 76 (68) 36
Democrats (non-South) 16 (18) 21
Total 39c (134) 86d

Source: 96 Cong. Rec. 1276–1279, 10427–10428 (1950).
a. Percentage of those voting. Senators Bourke Hickenlooper (R-IA), Russell Long (D-LA), and
James Murray (D-MT) are included as “not voting” although the Congressional Record noted that
they intended to vote favorably if they did vote.
b. South based on the U.S. census definition: TX, OK, AR, LA, MS, AL, GA, FL, SC, TN, NC, KY,
VA, WV, MD, DE. For the sake of comparability with later tables, percentages were also calculated
using a narrower definition of South, excluding WV, MD, and DE; the results were very similar.
c. Two third-party representatives voted “Nay” on the Lodge-Gossett resolution, Rep. Vito
Marcantonio (American Labor Party, NY) and Rep. Franklin Roosevelt Jr. (Liberal Party, NY). They
are included in the percentage calculated for “total” representatives.
d. Fifty-six of the eighty-six members not voting were paired.

Coda

The defeat of the Lodge-Gossett resolution in 1950 did little to dampen
interest in reform, although different factions in Congress retained their
own preferences about how best to proceed. Among liberals from both
parties, support was mounting for a national popular vote, a position shared
by a majority of the American people. (See Chapter 4 and Appendix Table
A.1.) Many were also willing to endorse a proportional plan (which had the
political advantage of preserving the small-state bonus and state control of
elections), with the proviso that it include the “Case amendment.” Southern



Democrats, in contrast, continued to favor the Lodge-Gossett approach
(without the Case amendment), although many were sympathetic as well
with a revived district elections proposal promoted by conservative
Republican Frederic Coudert of New York. At the far end of the spectrum
were other Republican conservatives like Taft, who wanted to get rid of the
machinery of the Electoral College but retain the unit rule.

The diversity of stances did not bode well for passage of an amendment,
but the problem was not simply the presence of different ideas and
preferences. Slicing across the spectrum of policy proposals was a red line,
a fundamental divide, that had come to the surface in the debates over
Lodge-Gossett and that stood squarely in the way of constitutional change.
On one side of that divide were southerners who would not accept any
reforms—such as a national popular vote or the Case amendment—that
would create legal or political pressures to enfranchise African-Americans
or deepen federal involvement in elections. On the other side were northern
liberals who would not endorse any changes that might politically
strengthen southern Democrats without promoting civil and voting rights
for the region’s large minority population. The partisan lineups were no
longer what they had been in 1890, but race remained at the heart of the
impasse.

The Lodge-Gossett resolution itself did not fade into oblivion after the
debacle in the House. It remained before Congress, in different iterations,
even after Gossett resigned from the House in 1951 and Lodge was
defeated for reelection in 1952 by John F. Kennedy. In mid-1951, a version
of the proposal was reported favorably by the judiciary committees of both
branches of Congress, but neither chamber took any further action. In 1955,
after several additional rounds of hearings, a measure identical to the
original Lodge-Gossett resolution, now labeled S.J. Res. 31 and sponsored
by Democratic senators Estes Kefauver (Tennessee) and Price Daniel
(Texas), was reported by the Senate Judiciary Committee, reaching the floor
in 1956. Kefauver was an independent-minded, border-state liberal, a
nationally known figure, and a serious contender for the Democratic
presidential nomination in both 1952 and 1956. Daniel was an ardent
segregationist who had signed the “Southern Manifesto” declaring the
Supreme Court’s landmark 1954 decision desegregating schools to be
unconstitutional. The arguments that they voiced for proportional elections



were much the same as those advanced by Lodge and Gossett in 1949–1950
—although the inflammatory rhetoric was considerably dialed down.137

Other approaches also remained on the congressional menu. North
Dakota senator William Langer and New York’s Herbert Lehman advocated
versions of a national popular vote, and Minnesota Democrat Hubert
Humphrey concocted an ingenious compromise plan that combined a
national popular vote with state control over some electoral votes.138 (It
went nowhere.) More influential, in the short run, was a resolution for
district elections put forward by Representative Coudert and Senator Karl
Mundt, a conservative Republican from South Dakota. The Mundt-Coudert
plan, strikingly similar to nineteenth-century proposals, called for electors
to be chosen in congressional districts, with the winner of each state’s
popular vote gaining two additional electors. In the absence of a majority,
the president would be chosen by a joint session of Congress.139

Backers of district elections put forward a variety of reasons for
preferring their approach to proportional elections. Some moderate
commentators—like Walter Lippmann, an influential journalist, and Lucius
Wilmerding, an expert on the electoral system—were acutely aware of the
defects of winner-take-all, but they, like Homer Ferguson, worried that any
scheme for proportional elections would soon spill over into legislative
elections, encourage parties of the extreme left and right, and endanger the
two-party system. Europe’s experience in the interwar years was much on
their minds (and they were not alone). District elections, they believed,
were a safer option.140 Conservatives like Mundt shared those concerns but
also had a more partisan, or ideological, agenda. Mundt believed that
district elections would give greater voice and influence to conservative
rural voters, particularly those who lived in states with large urban centers,
like New York, Pennsylvania, and Illinois. Under his plan, the voices of
such voters would cease to be drowned out by the metropolitan areas;
indeed, they would be magnified by the common practice of creating
congressional districts that were apportioned and gerrymandered to
advantage rural areas.141 (The principle of “one person, one vote” would be
mandated by the Supreme Court only in the 1960s.) Mundt believed
similarly that rural and small-town Republicans were more conservative
than their urban counterparts and that district elections, therefore, would
strengthen the conservative wing of his party against the likes of Henry



Cabot Lodge and Clifford Case. The roster of district election supporters
included some Dixiecrats who gauged that such a system could achieve
much the same goals as Lodge-Gossett.142

While Coudert, Mundt, and their allies were stressing the reasons
district elections would be preferable to any version of the Lodge-Gossett
plan, proponents of proportional elections were returning the fire. The
Mundt-Coudert plan, they argued, retained (potentially faithless) electors;
districts would be subject to gerrymandering; and district elections were
just as likely as the unit rule to yield a minority president or toss the
decision to Congress. Despite this critical cross-fire, which went on for
several years, backers of the two schemes temporarily joined forces in
1956, a marriage of convenience propelled by the shared goal of getting rid
of the unit rule. Recognizing that the proportional plan (S.J. Res. 31)
originally reported by the Judiciary Committee lacked sufficient support for
passage, Price Daniel, after extensive negotiations with Mundt and with
South Carolina senator Strom Thurmond, proposed a substitute—a hybrid
that would give each state the option of choosing either district or
proportional elections. Supporters of this proposal insisted that the scheme
would come as close to a popular vote as possible while maintaining states’
rights and the principles of federalism.143

Critics, both in and out of Congress, derided the measure as incoherent
and shortsighted: the Washington Post called it “a constitutional smog” and
“an invitation to chaos.”144 In the Senate the fight against the hybrid plan
(and S.J. Res. 31) was led by urban liberals, most notably Democrats Paul
Douglas of Illinois and John F. Kennedy of Massachusetts, with Clifford
Case, now in the Senate, playing an important supporting role. Their
arguments against proportional elections recapitulated the criticism made in
the House in 1950, and they attacked the Mundt option as an effort to
extend to presidential elections the conservative, anti-urban bias already
baked into many states’ districting practices. The nation’s cities, according
to Douglas, were “grossly underrepresented” in state legislatures and in
Congress, and advocates of district elections were now seeking to eradicate
the only electoral counterweight possessed by urban areas: their influence
in presidential elections. The net effect of the hybrid plan, critics believed,
would be to concentrate political power in the one-party states of the South
and rural portions of the Midwest.145 During the debate, Douglas took the



rare step of referring explicitly to racial restrictions on voting in the South
and their impact on the region’s low turnout. “I know that out of deference
to our good Southern friends, we usually skirt around the issue, and do not
mention it, and do not bring the skeletons out of the closet. However, we
should speak frankly, because this is a very important issue.”146

Kennedy focused his criticism on the internal contradictions embedded
in the “hybrid monstrosity” introduced by Daniel. “The two schemes joined
together by this shotgun wedding,” Kennedy insisted, “are wholly
incompatible, the sponsors of each having thoroughly and accurately
assailed the merits of the other over the years.”

The Mundt proposal multiplies the general ticket system; the Daniel
proposal abolishes it. The Mundt proposal continues the importance
of states as units for electoral purposes; the Daniel proposal reduces
it. The Mundt plan keeps the electoral college; the Daniel plan
abolishes it. And yet it is now proposed that the Senate, being
unable to give its approval to either system, should lump them
together and give each state its choice. No surer method of
introducing confusion and loss of public confidence in our electoral
system could be devised.

Kennedy further observed that if the hybrid scheme were adopted, state
legislatures could change the mode of election every four years—which
would return the electoral system to the instability that had prevailed in the
early nineteenth century.147 Kennedy’s arrows were deftly aimed, but the
Massachusetts senator likely had concerns in addition to the illogic of the
hybrid proposal. Already eyeing a presidential run, he may well have
gauged that the unit rule would serve his own electoral interests; late in the
senate debates, he signaled a willingness to accept an amendment that did
away with the apparatus of the Electoral College but preserved winner-take-
all.148 Four years later, Kennedy was narrowly elected to the presidency,
thanks in part to the blocs of electoral votes cast by most of the large
battleground states of the Northeast and Midwest.

Despite the objections of Kennedy, Douglas, and numerous others, the
Senate accepted the hybrid plan as an amendment to S.J. Res. 31 by a vote
of forty-eight to thirty-seven. Almost all of the favorable votes came from
southerners and conservative, rural-state Republicans. (A half-dozen of the



original co-sponsors of S.J. Res. 31 did not back the hybrid idea.) Although
the vote was positive, the tally made clear to the proposal’s backers that
they lacked the two-thirds majority needed for passage. Daniel
consequently moved to recommit the resolution to the Judiciary Committee
“for further study” rather than face defeat in a final vote. The Texas senator
and his allies were hoping that either a proportional or a hybrid measure
could be successfully resurrected during a subsequent session of Congress.
That hope was never fulfilled: 1956 proved to be the last year in which
either branch of Congress voted on a proposal for district or proportional
elections.149

The congressional proceedings from 1949 through 1956 thus constituted
the high-water mark of twentieth-century efforts to replace winner-take-all
with either district or proportional elections. Both approaches had dedicated
backers and substantial support, but they also had opponents who were
numerous and determined. That remained the case into the 1960s. After the
close election of 1960 (in which fifteen unpledged or faithless electors cast
ballots for Virginia senator Harry Byrd), Estes Kefauver, among others,
revived the case for proportional elections—which would have brought an
end to problems with electors. Extensive hearings were held in 1961, but
strong opposition came from various quarters, including northern liberals
and those who feared the emergence of splinter parties.150 Mundt also
reintroduced his district elections proposal in 1961 and in every Congress
thereafter into the early 1970s. After the Supreme Court’s 1964 ruling that
congressional districts had to be of equal size, Mundt claimed, with reason,
that criticism of his plan rooted in concerns about malapportionment was no
longer relevant. He could not, however, assuage similar worries about
gerrymandering. Nor could he satisfy critics who claimed that district
elections could yield a minority president, that they would dilute the
influence of competitive states but not single-party ones, and that they
would unbalance the system by preserving the “small state advantage”
while stripping large states of the extra edge that they enjoyed through the
unit rule.151 After midcentury, in sum, the votes for proportional or district
plans were not to be found in the Senate. The House, where northern
liberals were proportionately more numerous, posed an even greater
obstacle.



The mid-twentieth-century debates over district and proportional
elections were suffused with historical echoes and ironies. For much of the
nineteenth century, proposals to abolish the general ticket had been at the
heart of efforts to reform the Electoral College; they had been championed
by progressive political leaders, including Jacksonians and Radical
Republicans, who sought to make the electoral system more democratic,
more egalitarian, more responsive to popular sentiments. Those goals were
shared by some of the prominent supporters of proportional elections after
World War II: Henry Cabot Lodge, Clarence Lea, Estes Kefauver, Emanuel
Celler, and Hubert Humphrey all believed that winner-take-all had
significant democratic shortcomings that could be remedied, or ameliorated,
by dividing up each state’s electoral votes.152 When they endorsed
legislative action on those beliefs, however, they found themselves allied
with politicians whose goals and values clashed sharply with their own. Ed
Gossett and Price Daniel may have agreed with Lodge about some features
of the reform effort, but they regarded proportional elections primarily as a
means of blunting the drive for civil and political rights for African-
Americans. Similarly, Karl Mundt and his supporters regarded district
elections not as a means of democratizing the electoral process but as a
mechanism for constraining the influence of the nation’s rapidly growing,
polyglot urban population.

The presence and political strength of these conservative proponents of
change compelled postwar liberal leaders to rethink their views, leading
many, if not most, to oppose reforms that their ideological progenitors had
embraced.153 In so doing, they were not simply defending partisan interests
—although they were doing that, much as Jefferson had in 1802–1803.
They were also recognizing, somewhat to their own surprise, that political
context mattered in the design of electoral institutions.154 The thrust of
proportional elections was not altogether democratic in a nation that had a
sizable one-party region with a disenfranchised minority; district elections
did not enhance popular influence in a nation where the boundaries of
districts had not kept pace with population movements and a century of
urbanization.155 For those liberals who, like Hubert Humphrey, sought “to
perfect our form of democracy,” it was becoming increasingly clear that the
best, and perhaps only, available option was to replace the Electoral College
with a national popular vote.156



 



PART III

A National Popular Vote

The idea of choosing a president through a nationwide popular election
dates to the country’s founding. It was introduced at the Constitutional
Convention in 1787 and had several prominent advocates, including
Gouverneur Morris and James Wilson. James Madison noted that a national
popular vote would have disadvantages for the slave states, including his
own, but he too concluded that it would, on balance, be the best method of
selecting a chief executive. Most delegates to the convention did not agree.

The institution that the framers designed instead differed from a national
popular vote in three critical respects. The first was that it created a set of
state elections and not a single national election; the system was structured
to determine the preferences of states rather than those of the citizenry at
large. The second was that elections were indirect: the people did not vote
for presidential candidates but for intermediaries who then voted for
presidential candidates. The third was that the Electoral College was not
grounded in the principle that the votes of all individuals should count
equally. The framers, acting out of perceived political necessity, chose to
give extra weight to the votes of two groups of citizens: inhabitants of small
states and white residents of states that had slavery. This last feature meant
that, from the outset, the nation contained two sizable constituencies that
would lose political influence if a national popular vote were ever adopted.

For many years after the adoption of the Constitution, the possibility of
replacing the Electoral College with a national popular vote attracted no
more, and perhaps less, political support than Gouverneur Morris’s proposal
had received in Philadelphia. The idea bobbed up from time to time (and
increasingly over time), but it failed to gain many politically influential
adherents until the middle of the twentieth century. Between 1787 and the
Civil War, reformers, deeply unhappy with the existing system, focused
their energies on promoting district elections and altering the contingent
mechanism; only at moments was a national popular vote even discussed.
During the long period that stretched from Reconstruction through World



War II, the notion that a national popular vote could best solve the recurrent
problems with the Electoral College became more widespread but
encountered sharp resistance. It continued to be an outlier, an idea flatly
rejected by many political leaders while regarded by others as attractive in
theory but less politically viable than alternative reforms. Only in the mid-
twentieth century did proposals for a national popular vote begin to gain
traction; support for the idea then mushroomed, almost culminating in
congressional passage of a constitutional amendment in 1969–1970. Since
that time, a national popular vote has remained the foremost option for
replacing the Electoral College.



 

FOUR

“A POPULATION ANOMALOUS”
AND A NATIONAL POPULAR

VOTE, 1800–1960

In March 1816 the possibility of electing the president through a national
popular vote was formally raised in Congress for the first time. This
noteworthy, if little noticed, event occurred in the midst of the Senate’s
consideration of an amendment resolution to require that both presidential
electors and members of the House be chosen through district elections.
That resolution, proposed in late February by Joseph Varnum of
Massachusetts, was one of numerous district election amendments to come
before Congress between 1813 and 1826. As we have seen, this was a
period when many political leaders were actively seeking to reform and
make nationally uniform the process of selecting presidential electors.

Varnum’s amendment was referred on March 1 to a five-member select
committee. A week later the committee reported to the Senate, amending
and recommending the proposal; debate began in earnest on March 20.1 It
was then that Abner Lacock, a Democratic-Republican from western
Pennsylvania, made an alternative motion, to refer the issue back to
committee “with instructions to inquire into the expediency of proposing an
amendment to the Constitution … providing for the election of President
and Vice President by the Electors of each State qualified to vote for the
most numerous branch of the state legislature.”2 (The word electors here
referred to all voters rather than the men who would cast ballots in the



electoral colleges.) Lacock’s motion was at first ignored, as the Senate
proceeded to discuss the pros and cons of mandating district elections for
both presidential electors and members of the House.3

Then Lacock, who had been a member of the select committee, took the
floor to support his motion. He began by observing that “there appeared to
be a general opinion that there would be an advantage in bringing the
question nearer the people.” If that were the goal, he could “see no reason
why” there should be “agents … employed between the people and their
votes.” If these agents “were dispensed with,” the voters in each state could
simply cast their ballots, which would be gathered together by the “State
Executives” and forwarded to the “General Government.” The “mode of
election” would thus be uniform across the states, and there would be no
need for “the machinery of electoral colleges.” With “this popular mode of
election,” moreover, “there could be no fear of corruption” because there
would be no intermediaries to corrupt. Lacock’s intervention, unlike many
Senate speeches, had an air of unpolished spontaneity; he appeared to be
thinking on his feet, responding to the unfolding logic of the debate.
Although he was an experienced legislator, having served in the House of
Representatives and in both branches of the Pennsylvania legislature, he
had not worked out the precise wording of a proposal and quickly modified
his original formulation at the suggestion of Samuel Dana of Connecticut.4

Several of Lacock’s colleagues immediately voiced support. Dana
announced that he would vote for it, noting that the framers of the
Constitution had great difficulty deciding how best to choose a president
and that they too had considered a national popular election. He also
maintained that such a method was superior to district elections because it
was less prone to corruption: in contrast, “the very circumstance of
districting a State for ten years at a time” was an invitation to “cabal and
intrigue.”5 Rufus King of New York, soon to become the last Federalist
candidate for president, was more emphatic in his support, asserting that
“nobody is so competent as the great body of the freemen to make a proper
selection” of the chief magistrate. An influential figure who had been a
delegate to the Constitutional Convention in Philadelphia, King worried
that “the course of things under the present mode of choosing a President
was in its nature pernicious” and was undermining the Constitution’s goal
of having “a pure elective magistracy.” Lacock’s proposed plan would



complicate the logistics of gathering and counting votes, he acknowledged,
but these objections were not “insuperable.” King recognized too that “this
proposition, if agreed to, would break down the power of the Great States,”
including his own. Nonetheless, he “was willing to let the election of the
Presidency rest wholly on the people.” In key respects, King’s comments
strongly—and perhaps knowingly—echoed James Madison’s speech
endorsing a national popular election in Philadelphia in 1787.6

Other senators were quick to challenge Lacock’s proposal. Elgius
Fromentin of Louisiana, a former Catholic priest and a refugee from the
French Revolution, argued that it was impractical given the “vast expanse
of our country from Maine to Louisiana.” He could not imagine how “it
would be possible to ascertain the result of such an election.” Fromentin
favored district elections but would not entertain Lacock’s more radical
proposition. New Hampshire’s Jeremiah Mason objected that the variations
in suffrage requirements among the states would make the “whole election
… unequal.”7 Robert Goodloe Harper of Maryland, who would become
King’s running mate in the 1816 campaign, agreed with Fromentin that
there would be great difficulty carrying out a national election, but he also
raised more theoretical objections. If “the election should be per capita,” he
maintained, it would violate “the Federal principle by which the
sovereignties of States are represented” in the choice of a president. It
“would break in upon the principles of our government, and destroy” the
network of compromises laced into the Constitution. In addition, “it would
destroy that influence of the smaller States in the Presidential election”
because they would each lose the two electoral votes that came from
statehood. If Lacock’s plan were adopted, he pointed out, a small state like
Louisiana would surrender proportionally far more influence than would
New York.8

Lacock, a man with little formal education but abundant political
experience (he was well respected in Washington, including by President
Madison), responded by stating that “the objections urged might all be
obviated or overcome” and that it would be well worth trying to do so
because the potential virtues of the system he proposed were significant and
far-reaching. “What could make us so much one people, as to give to all the
people this general equal privilege?” It would bring forth “in the national
habits, manners, and love of country, more harmony than any other political



measure.” With the stakes so large, he urged his colleagues to simply let his
proposal “go to a committee” to see if they could resolve “the objections of
mere detail” that had been raised.9

Then a different shoe dropped. William Wyatt Bibb of Georgia (later the
first governor of Alabama) indicated that he had “no particular objection” to
an inquiry into Lacock’s proposal, but he shared Harper’s concern that it
would unravel the compromises built into the existing electoral system.
“What,” he asked, “would be the condition of the slave-holding states?
They would lose the privilege the Constitution now allows them, of votes
upon three-fifths of their population other than freemen? It would be deeply
injurious to them.”10 James Barbour of Virginia pressed the issue, clearly
alarmed that in the course of debate Lacock’s idea “had now risen to a
degree of importance far greater than it at first possessed.” The proposal,
Barbour insisted, “contemplated not merely a change in the mode of
election, but a revolution in the Government” that would destroy “the
balance of power” among the states. “It had pleased God to give the
Southern country a population anomalous, having the double character of
persons and property,” he observed, and a national vote would deprive the
South of the influence that the Constitution gave to the region in
recognition of that population. Since there could be no possible remedy “for
the evils of this project,” Barbour announced that he would vote against
even sending it to a committee.11

After Bibb and Barbour had spoken, the question was called on
Lacock’s motion to instruct a committee “to inquire into the expediency” of
having presidents elected by “the whole people.” Twelve senators voted
favorably; twenty-one were opposed.12 The possibility of holding a national
popular vote would not be voted on again in Congress until 1950.

This brief Senate debate encapsulated and foreshadowed the issues that for
the next century and a half would surround the idea of electing presidents
by a national popular vote.13 As Abner Lacock pointed out, the democratic
logic in favor of such an election was simple and straightforward: it would
give the people a direct say, and all votes would count equally. That
argument would become more compelling in the course of the nineteenth



and twentieth centuries, as democratic values were increasingly embraced
and celebrated. Yet the objections raised in 1816 would also be heard again
and again. (The one exception was the claim that such an election was not
logistically feasible, which faded after the 1830s.) Variations in suffrage
requirements meant that the people of different states would not really have
equal voices. A national popular vote would undermine the federal structure
of the government and undo the compromises made at the nation’s
founding. It would rob states of their sovereignty and unfairly diminish the
influence of small states. Above all, a national popular vote would harm the
South because it would take from southern whites the added electoral power
that they wielded in the Electoral College by virtue of their states’
nonvoting African-American populations. This last objection was crucial to
consigning the idea of a national vote to the outskirts of public debate for
much of our nation’s history.

An Idea at the Margins

Between 1816 and the middle of the twentieth century, amendments
requiring that presidents be chosen through a direct vote of the people
“irrespective of state or district lines” were introduced in Congress
numerous times—although far less frequently than were proposals for
district or proportional elections.14 The resolutions tended to come in small
waves. The first occurred in the wake of the 1824 election, which bitterly
divided the supporters of Andrew Jackson from the backers of John Quincy
Adams. The second took place during and soon after Reconstruction, a
period when there was substantial interest in reforming electoral
institutions; this was also a moment when African-Americans were
enfranchised in the South and white southerners gained no distinctive
advantage from the structure of the electoral system. A third wave appeared
in the late Progressive era, linked to the surge of democratic reform that
yielded the Seventeenth and Nineteenth Amendments (providing for the
direct election of senators and the enfranchisement of women). A further
burst of interest emerged from the mid-1940s into the 1950s when Congress
once again was seriously contemplating alternative methods of reforming
the Electoral College.



ANTEBELLUM

Despite the seemingly conclusive defeat of Abner Lacock’s proposal in
1816, a handful of resolutions for a national popular vote (NPV) were
introduced in Congress in the latter 1820s. They were put forward during
the contentious debates over reform precipitated by the 1824 election, as
Congress considered mandating district elections for presidential electors
and removing itself from the contingent election process. District elections
were promoted as a democratizing reform and were strongly supported by
Jacksonians and southerners; northern allies of President Adams, in
contrast, tended to be lukewarm or hostile to the idea. (See Chapter 2.)

Notably then, most—and perhaps all—of the proposals for a national
popular vote, an even more democratic reform, came not from Jacksonians
but from Adams supporters.15 In January 1826, Representative William
McManus, an Adams backer from New York, called for amending the
Constitution so that “citizens themselves, instead of electors,” would “elect
by ballot” the president and vice president; he maintained that citizens of all
states possessed “the same equal and just right to elect” the government’s
chief officers.16 Six weeks later, Adams supporter John Sloane of Ohio,
expressing the wishes of his state’s pro-Adams legislature, put forward an
unambiguous proposal “that the Constitution of the United States ought to
be so amended, that the free white males of the several States, above the
age of twenty-one years, by a general vote, per capita, throughout the
United States, shall elect the President and Vice President thereof.”17 A
variation on this resolution was introduced in 1827 and again in 1829 by
another Ohio representative, John Wright. It called for a national popular
vote of “all free white male citizens,” age twenty-one and over, and further
provided for the simultaneous election of electors in each state who would
choose among the top two candidates if no candidate received an outright
majority of the popular ballots. The Electoral College, in effect, would be
transformed into a contingent election mechanism, thereby also achieving
the popular goal of preventing elections from devolving on Congress.18

There were few signs that the sponsors of these resolutions believed that
they had much chance of being enacted. Wright, in fact, indicated that he
shared the view of the Ohio legislature that it would be best not to amend
the Constitution at all: leaving the existing electoral system in place would



be preferable to adopting district elections or any of the other schemes that
had been brought forward. But if the Constitution were to be amended, he
argued, it should be done “on the basis of political justice … if we are to
make a new bargain, we must do the best we can for our state.”19 For
Wright and his allies, “political justice” meant that all citizens’ votes should
count equally, which would be possible only by abolishing “the ratio … the
three-fifths of the colored population held to involuntary service” and “the
equal representation … of the Senate in the electoral colleges.” (Limiting
the franchise to white citizens apparently did not violate norms of “political
justice.” Ohio had done so since 1803, when it became a state, and in the
late 1820s most states had racial exclusions.) By advocating a national
popular vote, thus, Adams backers were registering their objections to the
three-fifths clause and pointing to the hypocrisy of Jacksonians who were
promoting district elections in the name of democratic values. They “shrink
from the results of their own arguments,” declared Thomas Whipple of New
Hampshire. Only a national popular vote, which would eliminate the
advantages possessed by slave and small states, would actually meet the
goals of uniformity and “equal political weight” that the Jacksonians were
trumpeting.20 With uncanny precision, the arguments of the pro-Adams
representatives prefigured those that would be put forward by northern
liberals against the Lodge-Gossett bill in 1950.

The few NPV proposals that did surface in Congress before the Civil
War served primarily to underscore the limits of antebellum approaches to
reform. As long as slavery endured and the three-fifths clause was
operative, a national popular vote could not be seriously considered as a
remedy for the troubling defects of the Electoral College. The era’s most
persistent and well-known advocate of reform, Thomas Hart Benton,
emphasized that his plan for direct, district elections did not call for votes to
be combined into a national tally because “in that case the slaveholding
states would lose the three votes in five which they now give for their black
population.”21 Andrew Jackson’s stance was similar, despite his declaring
that “the right of electing their Chief Magistrate” belongs “to the people.”22

(Thanks to his embrace of slavery, the disappointed plurality winner of the
popular vote in 1824 could not advocate an NPV.) Mahlon Dickerson, who
spearheaded reform drives in the 1810s and 1820s, and who, unlike Benton
and Jackson, did not reside in a slave state, offered a different perspective



but still regarded the idea of a national vote to be outside the realm of the
possible. “The election of a President by the people at large would be a
preferable mode, if it were practicable,” Dickerson observed, “but whoever
will look at the situation of our country, with its different kinds of
population; different modes of election; different qualifications of voters,
must at once perceive that such an election is utterly impracticable.” It was
likely not by chance that “different kinds of population” was the first item
on Dickerson’s list.23

RECONSTRUCTION AND THEREAFTER

The Civil War and the abolition of slavery transformed the institutional and
political landscape, making it possible for a national popular vote to at least
be discussed as a credible alternative to the Electoral College. It was not
surprising then that NPV proposals appeared in Congress shortly after the
war ended and that they continued to appear during and after
Reconstruction; these proposals were less numerous than those for district
or proportional elections but, for a time at least, they were part of the
conversation.24 The proponents of a national popular vote were most often
Republicans whose political views had been shaped by abolitionism, the
Civil War, and the challenges of Reconstruction itself. They were intent on
strengthening the federal government and committed to the democratic
principles that informed the Fourteenth and Fifteenth Amendments.

The first such proposal was put forward in 1866 and again in 1868 by
Representative James M. Ashley of Ohio, a Radical Republican, former
abolitionist, and point man in the congressional effort to impeach Andrew
Johnson.25 Ashley’s resolution called for a national election to be held in
April of every fourth year, with a runoff election, among the top five vote-
getters, the following October. He also sought to limit presidents to one
term and, in an undisguised jab at Johnson, to eliminate the office of vice
president; the successor to a president who was impeached or died in office
would be chosen by Congress. Ashley’s proposal, drafted before the
passage of the Fifteenth Amendment outlawed racial restrictions on voting,
further provided that every citizen age twenty-one or over be entitled to
vote in presidential elections. “I want citizenship and suffrage to be
synonymous,” he declared.26



In a speech accompanying his resolution in May 1868, Ashley
acknowledged that his earlier proposals “have slept the sleep which knows
no waking in the committees to which, under our rules, they must be
referred.” He persisted, however, because of the gravity of the issues: “The
present mode of electing a President … seems to me to be violative of the
democratic principle and dangerous to the peace and stability of the
government.” Potentially corrupt party conventions were selecting the
candidates, and intermediaries, rather than the people, were choosing
among them. Ashley’s speech, delivered just days after the conclusion of
Johnson’s impeachment trial, also referred ominously to Johnson’s
ascension to the presidency as evidence that the existing structure offered
“temptations” to “conspirators and assassins.” Framing electoral reform as a
logical outcome of the Union’s victory in the war, he maintained that “but
for the existence of slavery the present indefensible anti-democratic system
of electing the President … would long since have been changed, and a
system more in accord with the democratic spirit of the age adopted.”27

Although Ashley’s ideas meshed well with the ideological thrust of
Radical Republicanism, he was not able to prod the House into giving them
a serious hearing. Congress in the late 1860s was preoccupied with other
compelling matters, including the impeachment of a president, the rights of
African-Americans, and the reentry of ex-Confederate states into the Union.
In the autumn of 1868 Ashley was narrowly defeated for reelection, as were
several other vocal supporters of equal suffrage for African-Americans. A
few months later, as his congressional career drew to a close (and the
wording of the Fifteenth Amendment was being hammered out in a
conference committee), he introduced two final amendments. The first,
which he preferred, was identical to the NPV proposal he had advocated a
year earlier. The second, tacitly recognizing the lack of adequate support for
a national popular vote, called instead for proportional elections to be held
in each state.28

In the Senate, Charles Sumner, the eminent Radical Republican from
Massachusetts, took positions similar to Ashley’s. In February 1867 Sumner
called for “the election of the President directly by the people,” a process
that “would give every individual voter, wherever he might be, a positive
weight in the election.” He also advocated a single presidential term as well
as the abolition of the vice presidency—because vice presidents were



“selected less with reference to fitness than to transient political
considerations.” The following day a resolution closely matching Sumner’s
ideas was put forward by his colleague Luke Poland of Vermont. Five years
later, Sumner himself introduced an amendment calling for a national
popular vote, with a runoff election to be held among the top three
candidates if no candidate gained an outright majority. Such a system, he
believed, would empower the people and eliminate the large role that
caucuses and conventions played in choosing presidential candidates. By
1872, however, the aging Sumner had lost much of his influence in
Congress and in the Republican Party, thanks in part to his attacks on the
Grant administration and his efforts to prevent Grant’s reelection. Sumner’s
proposal, following the itinerary so memorably described by Ashley,
disappeared into a committee chaired by Oliver Morton without ever being
brought to the floor. Less than two years later the Massachusetts senator
died of a heart attack.29

Ashley and Sumner were the most prominent, but not the only, post–
Civil War advocates of a national popular vote. In 1872–1873 NPV
resolutions were introduced in the House by Republican representatives
John Lynch (Maine), Nathaniel Banks (Massachusetts), and Charles Porter
of Virginia (a New Yorker temporarily living in the South, following a stint
in the Union Army). These measures, which varied in their details, were all
relegated to committees.30 A hint of bipartisan support came from Democrat
John Storm of Pennsylvania, who took to the floor in February 1873 to
endorse Banks’s proposal as the best replacement for an existing system
that was “cumbersome” and “dangerous” as well as “unjust and unequal in
its operations.” Storm argued that a national popular vote was superior to
district elections both because it avoided the problem of gerrymandering
and because it guaranteed that the winner of the popular vote would become
president. “Nothing but a direct vote of the people, irrespective of state or
district lines, and without the intermediation of electors, will give full and
fair expression to the popular will.”31 In the 1880s the NPV banner was held
aloft by Richard Townshend from southern Illinois, a six-term Democrat
who introduced measures calling for a national popular vote and runoff
elections in almost every Congress from 1880 until the end of the decade.
Labor and farmers’ organizations, as well as radical political parties, voiced
similar preferences for national popular elections.32



Support for an NPV also surfaced occasionally in the mainstream press
and in journals of opinion. In 1875 and again in 1880, the Chicago Tribune
expressed interest in the idea, and the Washington Post in 1884 declared
flatly that “the people ought to vote directly for President and Vice
President, and a plurality should elect—a plurality of all votes cast in all the
states.” That endorsement was followed by the Post’s approval of the Miner
Law in 1891 as “a step toward a consummation in which the present
electoral-college method will probably be abandoned, and the President be
elected by the popular vote of the nation.” In 1892 John Roebling pointed
out in the American Journal of Politics that only an NPV could prevent
election outcomes such as that of 1888 when the Electoral College had put
Benjamin Harrison in the White House despite his apparent loss of the
popular vote. He further argued (anticipating mid-twentieth-century claims)
that an NPV “would quicken the political life of all the states and bring out
the greatest part of the latent vote.” The New York Times, which preferred
proportional elections, nonetheless treated the idea of an NPV respectfully,
editorializing that the “one serious objection to” a national popular vote was
that it could “intensify and make perilous any sectional division that might
spring up.”33

Numerous other objections were raised, both in the press and in
Congress. A national popular vote constituted a more radical innovation
than either district or proportional elections because it would alter the
distribution of power among the states and create a truly national election
rather than an aggregation of state elections. Proposals for an NPV
accordingly spawned their own lines of resistance in addition to those that
had formed in defense of winner-take-all. One was that a national vote
would, in the words of Pennsylvania Democratic senator William Wallace,
destroy the “federative system,” obliterating “state lines” and “state
independence and equality.” (An ardent proponent of district elections,
Wallace also feared that an NPV would permit a few populous states to
overwhelm the votes of citizens elsewhere.) Similarly, Republican senator
Henry Dawes of Massachusetts, writing in the North American Review in
1885, insisted that “while more democratic,” an NPV “would be a stride
toward centralization at war with the whole theory of the government. It
does not admit of discussion.” Seven years later, Democratic representative
David De Armond of Missouri concluded that a “direct vote … will be but



another step toward wiping out state lines.” “I should oppose,” he
announced, “anything that tends to an obliteration of the autonomy of the
states.”34 Lawyer and writer Richard H. Dana Jr. believed that the
nationalization of the election would encourage fraud. “The result of every
… illegal act would go directly into the aggregate vote of the whole
country,” he cautioned.35

Opponents of an NPV also emphasized the “small-state” argument, a
line of criticism that rapidly acquired two somewhat distinct branches. The
first was that a national vote was unfair to the small states because it
disproportionately reduced their influence (by eliminating the two
senatorial electoral votes given to each state) and because it violated the
compact between large and small states embedded in the Constitution. This
historical and moral argument, although repeated with some frequency, did
not go unchallenged. (After all, the three-fifths clause had also been part of
the compact among the states.) The Washington Post, for example,
maintained that the small-state advantage “ought not have been given and it
could be surrendered without any apprehension of danger to the smaller
commonwealths.”36

The more common small-state argument was a pragmatic, political one:
pursuing an NPV was pointless because the small states would object and
would consequently prevent a national popular vote from ever being
approved by the requisite supermajorities in Congress and the states. This
was the reasoning offered by Oliver Morton in 1874 to justify his advocacy
of district elections, despite his personal preference for an NPV, and it was
reiterated by other politicians and commentators. Notably, those who
pressed this argument did not generally speak as representatives of small
states; nor did they produce evidence that the small states would, in fact,
line up against a national popular vote. But the claim was increasingly
believed to be true. In 1875 the Chicago Tribune had been dismissive of the
whole notion, certain that the small states would not “dare to defeat a
constitutional amendment.” Less than two years later, it ruefully concluded
that those states would indeed prevent passage of any amendment that took
away their “senatorial” electoral votes.37

Advocates of a national popular vote during the decades after the Civil
War never expressed high hopes about the fate of their proposals. Although
abolition of the three-fifths clause permitted the idea of an NPV to enter the



national conversation, it remained on the fringes of debate, pressed forward
more as a matter of principle than expectation. Two months before he died
in 1877, Oliver Morton reminded a lecture audience that his preferred
reform was “to elect the president by one great vote of the people,” but he
wistfully acknowledged that he had “not much hope” that it would be
accomplished. Similarly, the pro-NPV Washington Post editorialized seven
years later that “we have little hope that an amendment so radical as we
have suggested will meet with immediate and general favor, but its justice
will commend it to all who believe in anything like a close approximation
to democratic government.”38

Of at least equal and perhaps greater importance, obstacles to electoral
reform of any type were much in evidence by the late 1870s and 1880s—as
proponents of district and proportional elections were also learning. (See
Chapter 3.) Congress had its hands full with other matters (recurrent
downturns in the business cycle, civil service reform, tariffs, and the money
supply, to name a few), and its members’ remained preoccupied, after 1876,
with the tortuous process of resolving problems with the electoral vote
count.39 In addition, two partisan sources of resistance to change had begun
to emerge: the reluctance of the more centrist, pragmatic wing of the
Republican Party to relinquish the general ticket; and the strengthening of
states’ rights politics among southern Democrats.40 This resistance
complicated the path of any reform that sought to bring an end to winner-
take-all or to make nationally uniform the processes of presidential
elections.

LITTLE FORWARD PROGRESS, 1890–1945

The election of 1888, which brought Benjamin Harrison to the White House
despite his having received fewer votes than his opponent, produced no
great clamor to replace the Electoral College with a national popular vote.
Although the muted response was attributable in part to the uncertain
integrity of Grover Cleveland’s popular vote margin, it also reflected the
absence of strong political interest in altering the electoral system, a
condition that would prevail for the next half century.41 As recounted
earlier, the decades stretching from 1890 into the late 1940s constituted a
sluggish, even stagnant period for presidential election reform, partly



because there were no electoral crises and because the Republican Party
was known to oppose any departure from winner-take-all. The idea of
holding a national vote gained a small added measure of acceptability
during these years, but it was far removed from the central concerns of
political practitioners and intellectuals.

Still, amendment resolutions calling for an NPV were occasionally
introduced in Congress. Although there were none from 1900 to 1910, they
came in spurts between 1911 and 1917, sponsored by both Democrats and
Republicans and encouraged by the passage of the Seventeenth
Amendment, which provided for the direct election of senators. One
advocate was the young Kentucky congressman Alben Barkley, who would
become vice president in 1949 and who remained an advocate of a national
popular vote throughout his long career.42 Interest in an NPV was
particularly pronounced in the wake of the 1916 election, in which
Woodrow Wilson barely eked out an Electoral College victory despite
having a clear, if narrow, lead in the popular vote. A half dozen resolutions
were rapidly introduced in Congress, and a survey conducted by the New
York World in late November 1916 found numerous present and former
public officials who favored replacing the Electoral College with a “direct
popular vote.”43 Between 1920 and 1943 another nine amendment
resolutions were proposed, mostly from progressive Republicans, the last
from Henry Cabot Lodge Jr.44 But none of these proposals gained any
traction, and a study commissioned by Congress in the late 1920s flatly
concluded that any proposal calling “for the popular election of the
President with a complete disregarding of state lines would hardly be
ratified by the requisite three-fourths of the States.” In 1932 and 1933,
Massachusetts senator Marcus A. Coolidge (the Democratic Coolidge!)
introduced an amendment that the Boston Globe characterized as “the same
proposal” put forward by Charles Sumner in the 1870s. It was never
reported out of committee.45

The arguments advanced for a national popular vote during this long
period were similar to those put forward in earlier decades. As would
always be true, the case emphasized democratic principles, the importance
of all votes counting equally, and the desirability of guaranteeing “the
election of the candidate receiving the highest number of votes.” The
Washington Post, criticizing the Electoral College as “obsolete and



unsatisfactory,” stressed in 1904 that a national vote would remove the
inequalities built into the electoral system and “make the vote of the citizen
in one state as potent as that of the citizen of another.” “The electoral
college is an undemocratic institution,” declared the Pulitzer-owned (and
Democratic leaning) New York World in November 1916. “The President of
the United States ought to be elected like a Governor or a Senator by the
voters themselves.” The Washington Herald echoed that sentiment after
observing that Woodrow Wilson had come close to losing his reelection bid
in the Electoral College: “The President of this nation should be the man
desired by the greatest number of citizens and not a man who receives the
greatest number of votes technically under a system devised for a nation in
the babyhood of its existence.” Several writers pointed out—as did others
with regard to proportional elections—that an NPV would have the added
virtue of encouraging candidates from a “wider field” of states, an attractive
prospect in an era when nearly all candidates came from states with large
blocs of electoral votes, like Ohio and New York. Occasionally an advocate
even challenged the Republican apprehension that anything other than
winner-take-all would lead to consistent Democratic victories thanks to the
suppression of black votes in the South. “An unjust method of counting,”
declared one commentator, “is no proper remedy for an unjust method of
voting.”46

The arguments against an NPV also followed a well-trodden path. The
most common were the two variations on the small-state theme: a national
vote would harm small states, and it would never be approved because
those states would oppose it. An NPV would “decrease the power of the
small states” and “thereby affect the dignity and equality of the states,”
wrote two analysts in 1904.47 “It may be assumed that the smaller States
would object,” concluded another.48 In a slightly different vein, Republican
governor James Withycombe of Oregon worried that an NPV would harm
small states by giving “the overwhelming preponderance of power to half a
dozen thickly populated Eastern states.”49 Such arguments were invoked
both by advocates of district or proportional elections, like Congressman
Clarence Lea, and by those skeptical about the possibility of any reform.50

Schemes like a national popular vote, wrote Columbia University law
professor Lindsay Rogers in 1937, “even if … commendable in theory …
would have no chance of approval because they would be opposed by the



small states, which now have greater weight in the choice of a president
than their population warrants.”51 Speaking from within (and to) a small
state, the Sioux Falls (South Dakota) Argus Leader in the 1930s published a
series of editorials about an NPV with headlines such as “Electoral College
Helps Us” and “We Would Lose.”52

Concerns about federalism also persisted. “Shall state independence be
so far surrendered as to permit the people of the nation to vote en masse for
the chief executive?” asked J. Hampden Dougherty, the author of a lengthy
1906 disquisition about the electoral system. “Such a change would be
revolutionary.” (Dougherty evasively concluded that it was “unnecessary”
to answer that question because the requisite number of states would never
agree to an NPV.) A decade later, in response to demands to eliminate the
Electoral College, the North American Review insisted that “merging the
entire nation into a single electorate” would constitute an unacceptable
departure from the principles of federalism, even if it was desirable to “get
rid of the obsolete, cumbersome and actually evil features of the present
system.” The New York Times in 1916 dismissed concerns about state
sovereignty as “largely academic” but concluded nonetheless that an NPV
would alter “the fundamental basis of our institutions, which have merits
with all their faults.”53

Although most claims about federalism contained more rhetoric than
substance, some critics of a national vote did raise a concrete and potent
federalism issue: an NPV, they argued, would require presidential elections
to be managed not by the states but by the national government. In the fall
of 1916 both the New York Times and the Washington Post (which had lost
its affection for an NPV) focused on this concern. “It would require an army
of officials exercising functions within the states which most citizens would
prefer to have exercised in the present manner, under home control rather
than under orders of a distant power,” warned the Times.54 Clarence Lea,
among others, made the related argument that a national vote would
inexorably lead to national suffrage laws, which many states would find
objectionable. “The direct election of the President, ignoring State lines,”
Lea added, could “tend to lower the voting standards of the country.”55 In an
exchange on the Senate floor in 1934, Senators Simeon Fess of Ohio and
Joseph Robinson of Arkansas agreed that an NPV was the only way to



avoid the possibility of a minority victor, but they worried that it “would
inject the Federal authority in every State.”56

Among these recurrent themes were worries that a national popular vote
would encourage fraud—because the tallies reported anywhere could
potentially tip the entire election. A Progressive-era critic from North
Carolina warned that states dominated by one party might be tempted to
pad the totals to help its national candidates. This could yield charges of
fraud across the nation that could end up as a “provocation of civil war.”
The Philadelphia Evening Ledger agreed, without invoking the prospect of
war.57 A new objection, surfacing in the wake of the 1916 election, was that
the outcome of a national popular vote could take days or weeks to
determine, a prolonged “suspense” that the American people would be loath
to tolerate. In 1936 the editors of the New York Times fused these two
objections, cautioning that a slow count would yield “suspicion that
unscrupulous political managers were tampering with the counting of the
votes.”58

A unique turn in the debate occurred in the late Progressive era, when
women were able to vote in some states but not others. Congressional
interest in reform was relatively strong during these years, and a spate of
NPV resolutions were introduced in Congress from 1913 through 1917. The
partial enfranchisement of women, however, created a new barrier to
adoption of a national popular vote. As the New York Times pointed out, the
number of votes cast in 1916 in California, Washington, and Illinois (all of
which permitted women to vote) dwarfed the numbers in states of similar
size where only men were enfranchised. With the passage of a national
suffrage amendment far from assured, the Times, among others, concluded
that “it is not likely that states which have not yet granted the ballot to
women” would agree to a new electoral system that would significantly
“decrease their own relative importance” in presidential elections.59 That
issue happily disappeared after the ratification of the Nineteenth
Amendment in 1920, but so too did the reform impulses of the Progressive
era.

The South and the Electoral College after Redemption



Accompanying these varied arguments, seeping through them, and shaping
the political arena in which they were heard was something else: the
recognition that the post-Reconstruction political transformation of the
South placed an enormous obstacle in the path of a national popular vote.
By 1890 the disenfranchisement of African-Americans was well under way,
and by the early years of the twentieth century it was complete. The
southern electorate had become almost entirely white, the Democratic Party
firmly controlled the region, and general elections were usually
uncompetitive, with low turnout. Republicans had tried to check these
developments in 1890 by pressing for passage of the Federal Elections Bill,
but that effort had narrowly failed, with consequences that would endure
into the 1960s.

As Republicans somberly noted during the first decades of the twentieth
century, white southerners were wielding more influence in national politics
than they had before the Civil War. After the abolition of slavery and the
“three-fifths” clause, African-Americans counted fully toward
representation, and southern states consequently gained additional seats in
the House of Representatives and votes in the Electoral College. Yet once
blacks were again denied the right to vote, white Democrats effectively
became the beneficiaries of an unwritten “five-fifths” clause: they wielded
national political power on their own behalf and in the name of the region’s
entire African-American population.60

Northern critics like retired general Henry Edwin Tremain, author of a
forceful 1907 book entitled Sectionalism Unmasked, blasted this state of
affairs, compiling election results to demonstrate that the actual number of
votes cast per member of Congress (or electoral vote) in the South was only
a fraction of what it was elsewhere in the country. In 1904, for example,
Delaware had cast roughly the same number of votes for Congress as
Georgia had, but Georgia had eleven representatives while Delaware had
only one. Ohio that same year cast as many votes for president as nine
southern states together, but those nine states possessed ninety-nine
electoral votes in comparison to Ohio’s twenty-three. (The 1904 election
was no anomaly: in every presidential contest from the 1890s into the
1960s, there were many fewer ballots cast per electoral vote in the South
than elsewhere.)61 Tremain, a Medal of Honor winner and former president
of the Republican Club of New York City, demanded that Congress enforce



section 2 of the Fourteenth Amendment and thereby reduce the
representation of southern states in proportion to the number of citizens that
they had disenfranchised. That demand had passionate support among
Republicans in parts of the North, but it never came close to being acted
upon by Congress.62

Similarly, twentieth-century Republican calls for a revived “Force Bill”
to impose federal supervision of elections went nowhere. Such a measure
was forcefully advocated in December 1916 by Senator Boies Penrose, the
conservative boss of Pennsylvania’s Republican political machine. He went
on to declare that if Congress objected to federal supervision of elections,
then he would “work for the elimination of the Electoral College and the
election of President of the United States by a popular vote.” From
Penrose’s perspective, the Electoral College reinforced white supremacy in
the South and gave southern Democrats unmerited strength in national
elections. A national popular vote would eliminate winner-take-all (which
most Republicans defended), but it would at least prevent white southerners
from casting electoral votes allotted because of the presence of a large
population of disenfranchised African-Americans. (In that respect, an NPV
was considered preferable to either district or proportional elections.) “Let
us have Federal supervision or the popular election of President,” Penrose
urged.63 His demands, however, had little chance of being met in a Congress
dominated by Democrats. The New York Times dismissed them as
unrealistic fulminations, emanating from a defeated and fragmented
political party. Nonetheless, the paper acknowledged that “the South most
certainly does possess an unfair advantage in having its nonvoters counted
as voters, so that a handful of Southerners are more potent than a great
number of Northerners.” Governor Withycombe of Oregon, responding to
that same “unfair advantage,” proposed that electoral votes be apportioned
based on the number of votes cast in a state rather than on its population.64

What this turn of affairs meant for the prospects of a national popular
vote was clear, although most often left unspoken. Under the existing
electoral system, each southern state wielded influence in a presidential
election in rough proportion to its total population, black and white. With a
national popular vote, however, a state’s influence would be determined
only by the number of votes cast: southern whites would surrender the
electoral power that they gained from disenfranchisement and the “five-



fifths” clause. White southerners would then be left with a choice between
losing clout for their states in presidential elections or eliminating
restrictions on the franchise and permitting blacks to vote—which would
also limit white influence, if not the region’s. That southerners would balk
at such a prospect was evident, although they rarely said so in public.
Walter M. Clark, a progressive Democrat and long-serving chief justice of
the North Carolina Supreme Court, did address the issue candidly in a law
review article. Southern states, he wrote in 1917, “would not consent to a
system which would deprive them of representation by reason of the
negroes … not voting at the ballot box.”65 The Washington Post was more
emphatic, concluding that the South would surely resist an NPV because
“the abolition of the electoral college would mean the taking over of
presidential elections by the national government.… What would the South
say to national control of elections? Is the force bill forgotten?”66

Twenty years later the New York Times offered a similar assessment
after noting that the disparity between the electoral and the popular votes in
1936, when Republican Alf Landon garnered only eight electoral votes,
made the Electoral College look exceptionally “obsolete.” “Why not get rid
of the cumbrous and useless piece of old governmental machinery and have
the President chosen directly by popular vote?” an editorial asked. The
editors offered a multipart answer to their own question, predicting that an
NPV would contain “many complexities and will meet with many
objections,” not least the reluctance of the states to hand over control of
presidential elections and suffrage rules to the federal government. In
addition, “the Southern States would be almost sure to set up obstacles to
the plan. If the Presidential election were to be decided solely by a majority
of the popular vote, there would be enormous pressure everywhere to bring
all eligible voters to the polls. This would mean in the South a drive to
permit Negroes to exercise their right of suffrage. If they did it in a Federal
election, they would be encouraged to demand it in State and local
elections. Is this a prospect which would seem welcome in the Southern
states?”67

RICHMOND P. HOBSON: SOUTHERN EXCEPTION



Between 1900 and 1960, only one southern member of Congress introduced
an amendment resolution calling for a national popular vote: Richmond
Pearson Hobson of Alabama.68 Hobson, a Democrat, was born and raised in
Alabama and then attended the Naval Academy in Annapolis, where he
graduated first in his class. After further training in naval architecture and
construction, he served in the Spanish-American War, where he led a daring
and dangerous mission to block the escape of Spanish warships by sinking
an old American collier, the Merrimac, in the harbor of Santiago, Cuba.
Hobson was captured by the Spanish, who praised his valor, and later
returned to the United States in an exchange of prisoners. His wartime
exploits earned him a Medal of Honor and transformed him into a
nationally celebrated hero, a status that he thoroughly enjoyed. After the
war ended, he embarked on a cross-country speaking and greeting tour that
earned the handsome, charismatic captain the sobriquet of the “most kissed
man in America.”69

Ambitious, eloquent, self-righteous, and self-promoting, Hobson
returned to Alabama several years later and ran for political office. In his
second try he won election to the House of Representatives in 1906,
defeating ten-term incumbent John Bankhead. Both in his campaign and in
Congress he emphasized the need for U.S. naval supremacy while also
pressing for regulations to rein in the power of the railroads. Nationally
known, mentioned as a possible vice presidential candidate in 1908, he also
became a committed champion of temperance and prohibition both within
Alabama and nationally. Allying himself with progressives, as did many
temperance advocates, he sometimes took controversial stands in defense of
the rights of African-Americans and became an ardent promoter of
democratic reforms, including the direct election of senators and suffrage
for women, neither of which was a popular cause in the South.70

Between 1911 and 1913, Hobson also introduced six resolutions calling
for the abolition of the Electoral College and the election of presidents
through a national popular vote.71 These resolutions were neither debated in
Congress nor reported out of committee, but they did provoke an
extraordinarily candid and revealing expression of southern opinion about
the dangers of a national popular vote. In 1913 Alabama senator Joseph F.
Johnston died in office, and Hobson announced his candidacy to serve out
the remainder of Johnston’s term. His principal opponent in the all-



important Democratic primary was a senior congressional colleague, Oscar
Underwood, the House majority leader and chairman of the Ways and
Means Committee, framer of an important tariff measure, and recent
contender for the Democratic presidential nomination. The campaign—one
of the first popular elections for the Senate under the Seventeenth
Amendment—was heated and personal, with Hobson passionately
advocating prohibition and denouncing Underwood as a “tool” of the liquor
interests and Wall Street. Underwood, who could not match Hobson’s
eloquence and charisma, declined to debate him in person, although they
squared off several times on the floor of the House. Underwood’s campaign
made the case for its candidate and against Hobson largely through the
press and through a lengthy pamphlet entitled “The Issue and the Facts,”
authored primarily by Johnston’s son, Forney.72

That pamphlet attacked Hobson on numerous grounds, including his
advocacy of a national popular vote. “Hobson’s plan is to allow the honest
vote of a white man in Alabama to be neutralized by the fraudulent and
debauched vote which disgraces the larger cities,” the pamphlet proclaimed.
The vote of every white male Alabamian “would be paired with that of any
negro woman authorized to vote under his female suffrage plan in the
Northern or Western States, unless we adopt woman suffrage and negro
suffrage to maintain our proportion.” Nor was that all:

Is there a man in Alabama so foolish as to think that the Federal
Government would adopt an amendment to the Constitution of the
United States providing for direct election of presidents, without
providing uniform qualifications for voters … how long under this
system would we be able to prevent the adoption of a Federal statute
authorizing every negro over the age of twenty-one year to vote, and
regulating elections in Alabama?

“And suppose,” the pamphlet continued,

we were able to prevent the restoration of the nightmare conditions
of the black ballot. With the negro half of our people not voting, our
voice in the national elections, which is now based upon total
population, would then be based solely on our voting population
and, therefore, reduced by half.



Statistics from the 1912 election were offered to give precision to the claim:
standing General Tremain’s argument on its head, the pamphlet proudly
boasted that Alabama contributed more than 2 percent of the nation’s
electoral votes while casting less than 1 percent of the popular vote.
Hobson’s plan, in contrast, would “shrink Alabama to the size of Utah.”73

Underwood won the election decisively. That outcome was hardly
surprising, given that he was by far the more seasoned and influential
political figure; and it seems unlikely that Hobson’s views on presidential
election reform played a major role in the younger man’s defeat. (His views
on prohibition were not universally welcomed either.) Still, the Underwood
campaign’s strident attacks on Hobson had pulled back the curtain on a
partially hidden corner of southern politics, revealing, without disguise or
euphemism, the intensity and sources of hostility to the idea of replacing the
Electoral College with a national popular vote. An NPV was unacceptable
—not because of federalism, state sovereignty, or the needs of the small
states but because it was regarded as a direct threat to white supremacy and
the influence of white southern Democrats. A national popular vote was
simply anathema: for a southerner like Hobson to promote such a reform
was a betrayal of southern values. Given that climate of opinion, it was
fitting that the only southern sponsor of an NPV resolution in Congress was
a maverick, a native Alabamian yet an outsider, a man whose prestige as a
war hero permitted him to be elected to Congress without climbing through
the ranks of local Democratic politics. Hobson was from Alabama but, in a
sense, not of Alabama; he was often criticized for spending little time in the
state and failing to identify with sectional interests. Although Hobson did
make one final run for Congress in 1916, his career as a politician
effectively ended with his defeat by Underwood. He spent the next two
decades crusading for temperance and prohibition and against narcotics.74

Alabamians were hardly unique in taking a dim and hostile view of a
national popular vote. Throughout the South, politicians intent on
maintaining segregation and white supremacy believed they had nothing to
gain and much to lose from abolishing the Electoral College and replacing
it with a national ballot. The fourteen southern political leaders (governors,
senators, and representatives) who responded to the New York World’s
inquiry about “directly electing the president by popular vote” in November
1916 were nearly unanimous in opposing such a reform. The only



exceptions were House members from the border states of West Virginia
and Kentucky. The governors of Virginia, Alabama, and South Carolina, as
well as the four southern senators who were polled, were flatly against an
NPV. Mississippi’s governor, Theodore Bilbo, a notorious white
supremacist, declared that he was “unalterably opposed” to a national
popular vote, which “would destroy the last vestige of state rights.”75

Southern newspapers did not often editorialize on the subject, but when
they did, they commonly favored preservation of the Electoral College.76 In
1950, when the Senate voted on a national popular vote proposal for the
first time since 1816, only one senator from a state that had been part of the
Confederacy—the dedicated left-liberal Claude Pepper of Florida—voted
favorably.77

SMALL STATES AND SOUTHERN STATES

As late as the 1940s, there was little congressional enthusiasm for an NPV,
and the mainstream press consequently paid it little heed. That this was so,
that a national popular vote remained at the outskirts of public debate,
reflected both substantive opposition to the idea and the perception that
such a reform could never be implemented. Some of this opposition was
broadly ideological or even temperamental. Opponents of an NPV, from
diverse locales, worried about the encroachment of the federal government
on the autonomy of the states; many felt more comfortable leaving the
control of elections in the hands of familiar state officials; politicians were
apprehensive about the impact that an NPV would have upon election
campaigns. Change was threatening, and an NPV was more threatening
than either district or proportional elections.

Of greater salience was the resistance emanating from the two groups,
or categories, of states that would lose electoral clout if an NPV were
adopted. Southern political leaders, as we have seen, knew well that the
Electoral College served their interests: it gave each state influence in
proportion to its total population and imposed no penalties on states with
large, disenfranchised minorities. An NPV—unlike district or proportional
elections—would have reduced the region’s electoral weight unless, and
until, restrictions on the franchise were lifted. The South’s resultant
antagonism undergirded the judgment of the nation’s opinion leaders that a



national popular vote was an unrealistic alternative to the Electoral College.
Built-in opposition from the eleven formerly Confederate states (and
perhaps a few border states as well) would likely doom a constitutional
amendment that required supermajorities in Congress as well as ratification
by three-quarters of the states.78

Small states also loomed as an apparent obstacle to an NPV because
their citizens, under the Electoral College, wielded more electoral votes per
capita than did residents of larger states. That slight advantage had not
figured at all in antebellum discussions of an NPV: it was eclipsed both by
the three-fifths clause and by efforts to alter a contingent election system
that gave the small states a far more significant—if occasional—
advantage.79 Only in the 1870s did the edge given to small states in the
allocation of electoral votes begin to be invoked as a reason that a national
popular vote should not or could not be implemented. The small-state issue
was raised frequently thereafter and even more frequently in the twentieth
century. An inequality originating in the Constitution stood as a source of
resistance to the one reform that would make all votes count equally.

The small-state argument was always a plausible one, and it was surely
true that small states, or at least some small states, might seek to prevent
adoption of a national popular vote. There was, however, relatively little
direct evidence that either the people or the political leaders of small states
were systematically or consistently opposed to a national popular vote
between Reconstruction and the late 1940s. The politicians and writers who
publicly emphasized the issue tended to come from large or medium-sized
states. Declarations of hostility to an NPV from leaders of small states did
not surface often in the national press or the records of Congress.80

A sampling of (digitized) small-state newspapers sheds a bit of
additional light on the subject. Some papers, like the Sioux Falls Argus
Leader, were repeatedly critical of an NPV. “The suggestion of electing
Presidents by direct vote of the people contains an intriguing sound,”
cautioned the paper’s editors in 1932. “But South Dakotans, before
endorsing it, should realize that it means a curtailment of their voting
strength.” (The editorial, tellingly, implied that South Dakotans were
divided on the issue, and, in fact, one of the state’s senators, Edwin S.
Johnson, had sponsored an NPV amendment in 1916.)81 Other papers
offered more mixed or tentative opinions, and at least a few favored the



replacement of the Electoral College with a national popular vote. “It is
hard to get around the argument that the majority should rule,” concluded
the Republican-leaning Burlington (Vermont) Free Press in both 1924 and
in 1947.82 The Albuquerque Journal, the leading newspaper in New
Mexico, editorialized in favor of a national popular vote in 1933 and
applauded Henry Cabot Lodge’s 1940 announcement that he would
introduce an amendment calling for a national popular vote. Notably, the
Journal observed that it was not sanguine about the amendment’s prospects
because it feared that southern states—not other small states like New
Mexico—would block its adoption. Thirteen states could block approval of
a constitutional amendment, the newspaper pointed out, “and the Solid
South contains 13 states, not counting Maryland or Missouri. These 13
states might all refuse to ratify an amendment for popular election of the
president, on the ground that it would reduce their present importance in
electing a president.”83

Such evidence suggests that despite the frequent repetition of the small-
state argument, there was not a united small-state coalition that stood in the
way of a national vote in the first half of the twentieth century. There may
have been a tendency for politicians from small states to be more skeptical
of an NPV than their counterparts elsewhere, but small states (such as
Nevada, Delaware, and Wyoming) were geographically scattered as well as
diverse in their interests and political alignments. For residents of these
states, the extra weight that their votes received in the Electoral College was
presumably a factor in shaping their views of reform, but it was not
necessarily an overriding or even significant factor. In the South, in
contrast, a national popular vote was regarded as a vital threat to the post-
Redemption political order, and southern states constituted a regional bloc
unified by the dominance of the Democratic Party and the
disenfranchisement of African-Americans.

This contrast inescapably raises a question about why, in congressional
debates as well as other arenas, small states were invoked as an impediment
to an NPV far more often than were southern states. The South’s
antagonism to a national vote was known to political actors in Washington
and elsewhere, and it created at least as high a hurdle for an NPV as united
small-state opposition would have. One possible answer to this question—a
hunch derived from reading thousands of pages of documents—is that



members of Congress, as well as other commentators, commonly found it to
be more decorous and less contentious to attribute the challenges
confronting an NPV to the politically bland issue of state size rather than to
the historically charged matter of black disenfranchisement in the South.
Patterns of coded language in floor debates affirm that it was generally
considered impolite or inappropriate to speak in Congress about race and
the absence of democracy in the region.84 The small-state worry was real—
even a handful of small states acting in conjunction with the South could
easily kill an amendment in the Senate—but it was also an uncontroversial
peg on which to hang other concerns.

The paucity of congressional interest in a national popular vote, in sum,
was shaped by both southern and, to a far lesser degree, small-state
opposition to the idea. While the dominant, conservative wing of the
Republican Party was largely responsible for blocking district or
proportional elections during the first half of the twentieth century, southern
Democrats played that role with respect to a national popular vote. Given
their strident resistance (and the possibility that they would be joined by
some other states), the notion of replacing the admittedly flawed Electoral
College with an NPV seemed to hold no more promise than it had when
Abner Lacock was in the Senate.85 Whatever their personal views, most
members of Congress—like Henry Cabot Lodge by the mid-1940s—saw
little point in spending their time, or expending their political capital, on a
losing cause.

William Langer and John Pastore: 1944–1956

One small-state leader who had no reservations about a national popular
vote was Senator William Langer of North Dakota. A Republican, often
referred to as a “maverick” and well known for his isolationism in
international affairs, Langer had political roots in the Nonpartisan League,
an organization launched in 1915 in North Dakota and nearby states to
defend the interests of farmers, particularly against predatory banks,
railroads, and other large corporations. Langer generally described himself
as a “progressive” Republican and was regarded by many contemporaries
as being to the left of the New Deal on domestic issues. Before being
elected to the Senate in 1940, he had twice served as governor of his state—



although he had been removed from office during his first term as the result
of a politically entangled financial scandal.86

Langer was the flag bearer in Congress for a national popular vote in the
1940s and 1950s. He first introduced an NPV proposal in 1944 and did so
again three times in the late 1940s and twice in the 1950s. (His North
Dakota colleague, and occasional adversary, William Lemke, introduced a
similar resolution in the House in 1945.)87 Langer’s proposals were
distinctive in calling not only for a national presidential election but also for
national primaries to nominate candidates. Sharing the anti-party sentiments
of his fellow maverick, George Norris, Langer sought “to take the selection
of our highest executive offices out of the atmosphere of smoke-filled back
rooms” and check the power of corporate interests that, he believed,
dominated both major parties. Convinced that the Electoral College was
“obsolete, dangerous, and completely illogical,” he wanted “to make
absolutely certain that the man sworn into the Presidency of the United
States is the man that the majority of the people want.” Langer also
believed that the existing winner-take-all system concentrated “too much
political power in too few States,” especially the large, urban states with
“big-city bosses and their political machines.” A national popular vote, he
claimed, would reduce the influence of the largest states while enhancing
the power of citizens of smaller, rural states such as his own. It would have
the added virtue of increasing turnout, which in some states had fallen to
disturbingly low levels.88

A majority of the American people supported Langer’s core proposal.
The first reliable public opinion polls regarding the desirability of replacing
the Electoral College with a national popular vote were conducted by the
Gallup organization in 1944 and 1947. They revealed that two-thirds of
Americans favored the change while only a fifth preferred to keep the
existing system.89 (See Appendix Table A.1.) The unprecedented surveys
pointed not only to the broad appeal of an NPV but also to a remarkably
large gap between the views of citizens and the stances of the nation’s
political leaders and professional analysts. Officials in Washington and
elsewhere may have taken note of these polls, but the numbers had no
immediate impact in Congress: Langer’s proposals (as well as Lemke’s)
made little headway in the 1940s.90



Langer’s resolution did, however, gain a floor vote in 1950 as an
alternative to the Lodge-Gossett resolution. In the Senate, Langer’s views
were strongly seconded by (among others) the recently elected senator from
Minnesota, Hubert Humphrey. Humphrey, who had catapulted to national
attention with an impassioned call for civil rights at the 1948 Democratic
Convention, put forward his own NPV resolution, which made no mention
of national primaries. He compared the Electoral College to the “human
appendix” (“useless, unpredictable, and a possible center of inflammation”)
and introduced a new theme, and rationale, by insisting that “the American
people have a right to elect their President by direct popular vote.”
Acknowledging that neither his proposal nor Langer’s had much chance of
succeeding, he nonetheless urged his colleagues to “line up behind the
principle of majority rule.”91

Thirty-one senators voted in favor of Langer’s resolution in 1950; a
slightly smaller number endorsed Humphrey’s alternative. Although the
defeat was decisive, Langer’s proposal drew bipartisan, if scattered, support
from liberal Democrats as well as moderate and conservative Republicans.
The twenty Republicans who cast positive votes, an otherwise diverse
group, presumably shared the desire to prevent white southern Democrats
from wielding electoral strength in the name of disenfranchised African-
Americans. Those southern Democrats, unsurprisingly, were nearly
unanimous in opposing Langer’s amendment.92 Ten senators from small
states (with six or fewer electoral votes) supported Langer’s proposal.93

Six years later Langer succeeded in getting another floor vote on his
resolution, in the midst of the Senate’s consideration of proportional and
district election plans as well as the ill-fated hybrid promoted by Price
Daniel, Karl Mundt, and Estes Kefauver. (See Chapter 3.) This time
Langer’s proposal for an NPV and national primaries did less well,
garnering only thirteen votes; a straight NPV resolution sponsored by New
York liberal Herbert Lehman fared slightly better, with nearly half of its
support coming from small-state senators.94 Notably, Republican support
evaporated between 1950 and 1956, at least in part because two-thirds of
those who had favored an NPV were no longer in the Senate by 1956. This
left Langer and Lehman with the votes of roughly a dozen liberal
Democrats, Langer himself, and Oregon’s very independent (former
Republican) Wayne Morse.95 Appropriately nicknamed “Wild Bill,” Langer



was too loose a cannon to be effective at corralling votes or coalition
building, but those who voted “yea” were a geographically diverse lot,
including Senate notables like Paul Douglas of Illinois, Albert Gore of
Tennessee, Dennis Chavez of New Mexico, and Mike Mansfield of
Montana. The only senator from an ex-Confederate state who voted
favorably (Claude Pepper had been defeated for reelection) was Louisiana’s
Russell Long—giving voice perhaps to a populist impulse inherited from
his legendary father, Huey Long.96

In both 1950 and 1956, nearly all of the arguments against NPV
proposals were repetitions of those that had circulated earlier in the century.
(The one exception, shaped by perceptions of European politics leading up
to World War II, was that an NPV would lead to the formation of extremist
parties, the demise of the two-party system, and political instability.)97

Some conservative critics, like Ohio Republican Robert Taft, insisted that
an NPV would damage federalism and make it difficult “to maintain the
states.”98 Six years later, Massachusetts Democrat John Kennedy agreed,
claiming that that “the Langer amendment … would break down the
Federal system under which most States entered the Union.”99 Exactly how
and why that would occur was no more evident in the 1950s than it had
been in earlier decades, but the claim was often made.

A linked objection was that a national popular vote could not coexist
with “the differences in voting qualifications in the various States,” that
there could be no truly national election if suffrage laws varied from state to
state. Direct elections, it was further argued, would give an advantage to
states with an expansive franchise while putting pressure on states
elsewhere to enlarge the right to vote. The result, inevitably, would be
nationally uniform suffrage laws.100 Langer, never one to equivocate,
confronted this issue head on in 1950 by inserting a provision that Congress
would determine the qualifications for voting in presidential elections. That
addition was predictably denounced by southerners.101 “I would never
knowingly support anything that would fix the age limit at 18 years,”
maintained Florida senator Spessard Holland in 1956, speaking in the
circuitous code that focused on the age of voting in Georgia rather than the
disenfranchisement of millions of African-Americans. “Nor would I ever
want to take away from any State the privilege of doing it if they saw fit to
do it.” (Holland was one of many southern leaders who signed the



“Southern Manifesto,” promising to resist the Supreme Court’s 1954
decision mandating the integration of public schools.)102 More surprisingly,
Langer’s suffrage provision was applauded by some Republicans, including
Taft and Homer Ferguson. Although often hostile to federal interventions,
they recognized that congressional control over the franchise would lead to
the enfranchisement of African-Americans in the South, potentially creating
favorable conditions for their party even in the absence of winner-take-all.
It would, in addition, fulfill a Republican promise to African-Americans
that dated back to the late 1860s.103

Members of Congress, as well as commentators, also invoked both of
the small-state arguments. In 1956 Kennedy, who seemed intent on
blocking Electoral College reform, resurrected the claim that it would be
unfair to deprive small states of the senatorial electoral votes that they had
long possessed. It “would be a breach of the agreement made with the
States when they came into the Union. At that time it was understood that
they would have had the same number of electoral votes as they had
Senators and Representatives.”104 (An able and informed debater, Kennedy
surely knew that the same criticism would have applied to the Thirteenth
Amendment, which abolished slavery.) Far more common was the almost-
ritualized assertion that an NPV could never win the support of two-thirds
of Congress or three-quarters of the state legislatures because of the
opposition of the small states—Langer’s sponsorship of the resolution
notwithstanding. (The liberal New Republic even insisted inaccurately that
small-state opposition had prevented Electoral College reform for 150
years.)105 This argument was once again advanced both by firm opponents
of an NPV and by moderates like Henry Cabot Lodge and Tennessee
Democrat Estes Kefauver, who professed support for the idea despite their
sponsorship of other measures. During the floor debates in 1956, Kefauver
observed that

if in the beginning the Constitution had been written so that the
people of the States could have voted for President and Vice
President by popular vote, and if there could have been some
uniform requirements or qualifications for the voters, that would
have been a good thing. Even now I would support the idea.… The
reason I do not support the popular vote proposal today, is that the



political facts of life make it impossible to secure the approval of
such an amendment by three-fourths of the States. About two-thirds
of the States secure some benefit because the number of electors is
based upon the number of Senators and Representatives, which
gives to the small States a little advantage.106

Although Kefauver, who had refused to sign the Southern Manifesto, was
doubtless sincere in his stated, if theoretical, preference for an NPV, the
Tennessee senator surely knew that “the political facts of life” were not
limited to the “little advantage” possessed by small states.107

More unusual and noteworthy than these incantations of old arguments
were the forceful statements of Democratic senator John Pastore debunking
the notion that small states would inevitably resist adoption of a national
popular vote. Pastore, from the quite-small state of Rhode Island, was the
son of working-class immigrants and the first person of Italian-American
descent to serve in the Senate; before that he had been the first Italian-
American to be elected governor of any state. Pastore began his remarks in
1956 by announcing that he preferred an NPV to the hybrid proposal that
was before the Senate.

If we believe that this is a government of the people, by the people,
and for the people, and that the President of the United States is
President, not of the States, but of the people of the United States,
why should we not adopt the principle that the President of the
United States ought to be the popular selection of the people, and
that the popular vote of the country should count?

Pastore was quickly challenged by Kennedy, a leader of the anti-reform
forces in the Senate. Kennedy asserted that under Pastore’s preferred plan
“Rhode Island would cease to be of any real importance” whereas, under
the current system, “Rhode Island is overrepresented in the electoral college
today, based upon its population.”108

Pastore shot back immediately, demanding that Kennedy explain what
he meant by “any real importance.”

Why should one citizen in Rhode Island resent the fact that a man
who is elected President received 51 percent of the entire vote of the
country? Why is it of any importance to Rhode Island, if the man



who is elected President is the selection of the majority of the
people?

I want to do away with the electoral college. I want to elect my
President on election day. I say that when the people go to the polls
the man who receives the greatest number of votes should be elected
the President of the people.… It makes no difference to me how
many electoral votes the people of Rhode Island have. What
difference does it make?

Kennedy then shifted ground, claiming that the plan favored by Pastore
could never get a two-thirds vote and “the smaller States would not accept
it.” (The future president gave no hint that he grasped the irony of
addressing that criticism to Pastore of Rhode Island and Langer of North
Dakota.) Pastore retorted that he had “never worried about what gets by and
what does not get by. I am concerned with the principle involved.” He then
lobbed a question at Kennedy: “If we believe in the principle that this is a
government of the people, for the people, and by the people, why do we not
elect our President by popular vote?” Kennedy dodged, insisting “that the
people now have the right of electing their President” and claiming that
only once in the last 120 years had the loser of the popular vote become
president. Pastore then restated his position:

I would have the people elect the President of the United States on
election day.… Let the man that gets the most votes be our
President. It is as simple as that. That is my idea of representative
government. Everything else beyond that is a gimmick.109

Moments later, Paul Douglas, a liberal Democrat from Illinois,
intervened. Affirming that he too favored Langer’s amendment, Douglas
noted appreciatively that “representatives from two relatively small States,
North Dakota and Rhode Island, are proposing an amendment which would
decrease the power of their respective States.” This he found to be
“somewhat remarkable and to my mind praiseworthy.” (Kennedy chimed in
that it was “admirable.”) “It is an indication,” Douglas continued, “that in
the small States, as well as in the large States, people who are like these two
Senators put the interests of the Nation first. I believe the Senator from
Rhode Island and the Senator from North Dakota ought to be commended



for the position they have taken.” Pastore, principled to the end, rebuffed
the praise (as well as its premises) and denied that he was “making any
sacrifice.”

I believe that the power of a Rhode Islander lies in the fact that he
has the right of franchise to vote for the President of the United
States.… When we talk about the right to elect a President, we are
talking about carrying out the popular will of the people.… We are
all Americans. We are all one Nation. Our president ought to be
chosen by popular votes in an election by all the people.110

Neither Pastore’s powerful words nor Langer’s sponsorship, of course,
banished the small-state arguments from public or congressional debate.
They did, however, drain some strength from those arguments, making clear
by example—and in the roll call votes—that small-state political leaders
were not, as a group, committed to preventing the adoption of a national
popular vote. In so doing, Pastore and Langer helped to diminish, or at least
dilute, the pessimism that had long prevailed regarding the prospects of an
NPV. Indeed, despite the decisive defeats on the floor of the Senate in 1950
and (especially) 1956, Langer and his allies succeeded in enhancing the
political legitimacy of the notion that a national popular election might be
the best way for the United States to choose its presidents. Reputable and
respected politicians from both parties and from states of all sizes had
spoken out on behalf of a national popular vote; nearly a third of the Senate
had voted for an amendment resolution; even Senator Kennedy had
acknowledged that Langer’s plan offered “many advantages.” Then too,
there were those public opinion polls indicating that the American people
preferred an NPV to the Electoral College. In Congress in the 1950s a
national popular vote continued to take a back seat to district and
proportional plans, but it had joined the roster of options that had to be
considered. William Langer died in office in 1959 before he could witness
the fruits of his labor, but his decade and a half of tilting at windmills
helped to set the stage for the drama that would unfold in the 1960s.111



 

FIVE

AN IDEA WHOSE TIME HAS
COME

A sea change in attitudes toward a national popular vote occurred after
1960, both in Congress and among opinion makers in much of the country.
Over the course of the next decade, dissatisfaction with the Electoral
College remained widespread, and an NPV (or “direct election”) came to be
viewed in many quarters as the primary, and most attractive, alternative to
an electoral system that was clumsy, out of date, and potentially hazardous.1

This shift in opinion took place, not coincidentally, as all three branches of
the federal government were giving voice to more progressive values and
taking major steps to democratize the nation’s political institutions. The
Supreme Court’s embrace of the principle of “one person, one vote” and the
passage by Congress of the Voting Rights Act were of particular importance
in ushering the idea of a national popular vote onto center stage. What
ensued was the most dramatic chapter in the long history of attempts to
eliminate the Electoral College—a complex story deeply entangled in the
era’s highly charged tensions over race, equality, and political rights.

The 1960 Election: “A Game of Russian Roulette”

The election of 1960 did little to quiet critics of the Electoral College.
Although remembered afterward as a close contest that brought an
articulate and telegenic young leader to the White House, the election also
cast a spotlight on several of the more problematic features of the electoral



apparatus. Most visibly, machinations in the casting of electoral votes—
grounded largely in the mounting antagonism between northern and
southern Democrats—served as a reminder of the hazards of a system that
relied on intermediaries to select presidents. Some Democratic electors
from Alabama and Mississippi were formally “unpledged” and eventually
cast their ballots for conservative senator Harry F. Byrd of Virginia; a
faithless Republican elector from Oklahoma did the same, after first trying
to organize a revolt among electors to deny the presidency to the “labor,
Socialist” John F. Kennedy. Meanwhile, other southern Democrats tried to
arrange enough defections from Kennedy to throw the election into the
House of Representatives. There were also charges of fraud, especially in
Illinois, where, thanks to the unit rule, the Democrat’s tiny popular vote
margin of 8,858 votes gave Kennedy all of the state’s twenty-seven
electoral votes. The Massachusetts senator ended up winning a clear-cut
Electoral College majority, but the election raised once again the specter of
a president being elected while losing the popular vote: Kennedy’s margin
in the national popular vote was either razor-thin or nonexistent, depending
on how one counted the results of Alabama’s complicated ballot. In either
case, a shift of fewer than 12,000 votes in key states would have made
Richard Nixon president.2

In the wake of the election, extensive hearings on electoral reform were
held by the Subcommittee on Constitutional Amendments of the Senate
Judiciary Committee. Estes Kefauver, the subcommittee chair, stressed the
urgency of the task:

Defenders of the electoral college are hard to find. No less than
twenty members of the U.S. Senate have introduced proposals
before us today which are careful attempts to correct the inequities
and dangers of this outmoded relic. Originally adopted as a
compromise, the electoral college resulted from a distrust of the
people and conditions of geography and communications which no
longer exist. Despite its confusions and uncertainties, by sheer luck
it has managed in most instances to elect a President who reasonably
reflected the choice of a majority of the people. But this good
fortune has lulled us into inaction after each election and the system
has continued from one election to the next. Every four years the



electoral college is a loaded pistol pointed at our system of
government. Its continued existence is a game of Russian roulette.
Once its antiquated procedures trigger a loaded cylinder, it may be
too late for the needed corrections.

After that portentous introduction, the committee heard detailed testimony
from advocates of district and proportional elections, a minimalist
“automatic” plan (eliminating electors but retaining electoral votes and the
unit rule), and a national popular vote. Proposals for an NPV had been
introduced by Mike Mansfield of Montana, by Republican Kenneth Keating
of New York, and jointly by Republican Margaret Chase Smith (Maine) and
Democrat Dennis Chavez (New Mexico).3

Most members of the subcommittee, as well as several witnesses,
maintained that an NPV was not politically viable. They insisted that the
small states would oppose a nationwide election—despite the highly visible
stances taken by Senators Smith, Chavez, and Mansfield and despite
testimony from experts that the Electoral College, in fact, benefited large
rather than small states. Opposition was also believed to be strong in states
that were described—rather generically—as fearing further federal control
over elections and voting rights. One senator, Francis Case, a moderate
Republican from South Dakota, broke with decorum by asking aloud
whether “any Southern State today would agree to any constitutional
amendment which would diminish its voice in the election of a President?”4

Although there was widespread agreement within the subcommittee and
in the Senate that something ought to be done to eliminate faithless electors
and to prevent the election of a “minority” president, there remained little
consensus about the best course of action. The lines of cleavage that had
marked the debates over district and proportional elections in the 1950s—
between the North and the South, rural and urban interests, liberals and
conservatives—remained much in evidence in 1961.5 Faced with these
divisions, Smith chastised her colleagues for their unwillingness to unite
behind a single proposal, thereby permitting the “standpatters” to preserve
the Electoral College; she indicated that she would happily support
proportional elections despite her preference for an NPV.6 In the end, a
majority of the subcommittee tepidly endorsed a district elections proposal
put forward by Karl Mundt, but the full Judiciary Committee took no



action.7 Congress remained at the same impasse that had halted its efforts in
the 1950s.

One Person, One Vote: Moving into the Mainstream

The winds finally began to shift in the mid-1960s, driven and energized by
an ascendant liberalism as well as a burst of reforms intended to
democratize the nation’s electoral institutions. The Twenty-Third
Amendment, granting residents of the District of Columbia the right to vote
in presidential elections, was ratified in 1961; three years later, poll taxes in
federal elections were swept away by the Twenty-Fourth Amendment. More
far-reaching and influential were the Supreme Court’s decisions, in 1962
and 1964, requiring states to create legislative and congressional districts
that had roughly the same number of inhabitants. Those decisions upended
long-standing practices that, in many states, had produced districts of
widely disparate sizes, greatly favoring rural over urban areas. In
California, for example, Los Angeles County had one state senator for its
six million inhabitants; elsewhere in the state, a senator represented fewer
than 15,000. Disparities were also evident in congressional districts: in
Georgia, the district that included Atlanta had twice as many residents as
any other district in the state.8

The Supreme Court, which had long steered clear of districting and
apportionment issues, famously plunged into the “political thicket” in 1962
in the historic case of Baker v. Carr. In a series of cases decided over
several years, the Court put forward a new democratic yardstick. “The
conception of political equality from the Declaration of Independence to
Lincoln’s Gettysburg Address, to the Fifteenth, Seventeenth, and
Nineteenth Amendments can mean only one thing—one person, one vote,”
declared Justice William Douglas in Gray v. Sanders. The Court’s actions,
unsurprisingly, sparked great controversy, but liberals in Congress
applauded the decisions and blocked efforts to significantly delay their
implementation or reverse them through constitutional amendment.9 Urban
liberals also knew that the Court’s decisions would swell their ranks.

The apportionment decisions lent considerable strength to the arguments
for a national popular vote. Although Chief Justice Earl Warren had insisted
that “one person, one vote” did not apply to the U.S. Senate (and thus the



Electoral College) because of the special historical circumstances
surrounding the nation’s founding, the Court had articulated and given
constitutional sanction to a democratic principle that was powerful,
commonsensical, and widely recognized. And that principle, as advocates
like John Pastore had pointed out, could be realized in presidential elections
only through a national popular vote. If one accepted the Supreme Court’s
notion that having “a vote … worth more in one district than another” ran
“counter to our fundamental ideas of democratic government,” then the case
for eliminating the Electoral College became all the more compelling, and
the only proposed reform that gave life to that principle was a national
popular vote. “The ‘one man, one vote’ edict manifestly should apply to the
choosing of our highest officials,” concluded the Albuquerque Journal in
1967.10

An equally momentous step forward was the passage of the Voting
Rights Act (VRA) of 1965, which aimed to enforce the Fifteenth
Amendment and bring an end, at last, to the disenfranchisement of African-
Americans in the South. The VRA, of course, was a muscular affirmation of
democratic values by Congress, President Lyndon Johnson, and the
Supreme Court (which upheld the act in 1966), an insistence that all citizens
had the right to participate in elections. Although some white southerners
harbored hopes that the act would be declared unconstitutional or that its
implementation would be halting or temporary, African-Americans in the
region began to register to vote by the hundreds of thousands, and later the
millions, permitting them to play a role in casting the electoral votes of the
South. What this meant—if the VRA remained in force, something that was
not self-evident in the mid-1960s—was that white southerners would no
longer benefit from a “five-fifths clause” in presidential elections and the
prospect of a national popular vote would no longer pose the same threat to
white southerners that it had for the previous 175 years. If African-
Americans were fully enfranchised, under the protection of the federal
government, then direct elections would no longer confront southern states
with the unwelcome, and feared, choice between eliminating barriers to
voting or losing electoral power. It would take time—at least a decade—for
these implications to sink in, but the landscape of southern politics was
never the same once Lyndon Johnson had signed the Voting Rights Act into
law. The partisan coloration of that landscape, moreover, was already



shifting. In 1964, when both Johnson and congressional Democrats won
landslide victories nationally, Republican Barry Goldwater won five
southern states (and only one other, his home state of Arizona).

These institutional enlargements of democracy—expressions of a
widespread and newly forceful embrace of democratic values during and
after World War II—were soon followed by a series of developments
announcing the arrival of the NPV idea into the mainstream of public
debate. Early in 1966 the United States Chamber of Commerce, after
conducting a referendum, announced that more than 90 percent of its
members believed that the Electoral College ought to be replaced with a
national popular vote or district elections. At the same time, the New York
Times editorialized that it would be preferable to have an NPV or a
proportional plan rather than the “automatic” plan (limited to getting rid of
electors) advocated by Lyndon Johnson in 1965 and 1966. Several months
later a Gallup poll revealed that 63 percent of a large national sample
favored abolishing the Electoral College and instituting an NPV.11 Then, in
February 1967 the American Bar Association (ABA) issued a thorough,
careful report calling for a constitutional amendment “to provide for the
election of the President and Vice President by direct, nationwide popular
vote.”12

The ABA report proved to be particularly influential, in part because
“congressional and executive leaders” had urged the association to examine
the subject of presidential election reform, much as it had in developing the
Twenty-Fifth Amendment dealing with presidential disability and
succession. Early in 1966 the president of the ABA appointed a blue-ribbon
Commission on Electoral College Reform that included an array of
distinguished attorneys, judges, and academics, as well as two governors,
two former members of Congress (one of them Ed Gossett of Texas), and
Walter Reuther, president of the United Auto Workers.13 The commission
and its staff worked on the report for nearly a year, emphatically concluding
that “the electoral college method of electing a President of the United
States is archaic, undemocratic, complex, ambiguous, indirect, and
dangerous.”14

The commission report, endorsed by the ABA House of Delegates,
recommended that Congress pass a constitutional amendment abolishing
the Electoral College and instituting a national popular vote, with the



proviso that a candidate needed to obtain at least 40 percent of the vote to
be elected; if no candidate reached that threshold, a runoff election would
be held. The report recommended that suffrage requirements for
presidential elections be identical to those for congressional elections,
which would effectively leave the franchise in the hands of the states. At the
same time, it urged that states be permitted to deploy less restrictive
residence rules for those voting for president (as some already did) and that
Congress be given the “reserve power” to set age and residence
qualifications, if necessary.15

In making its case for an NPV, the bar association argued that the most
commonly voiced objections to a national vote were not persuasive. Its
report rebuffed the claim that the Electoral College was necessary to
preserve a two-party system while maintaining that the 40 percent plurality
rule would encourage “factions and splinter groups to operate … within the
framework of the major parties.” Nor did the ABA find credible the notion
that direct elections “would wipe out state lines or destroy our federal
system.” Of equal importance, the ABA report took aim at the small-state
objection that an amendment favoring an NPV could never be passed by
Congress or “the necessary number of state legislatures.” It pointed out that
members of Congress from both large and small states were on record
favoring direct elections and called attention to a recent poll of several
thousand state legislators indicating that a significant majority, in small
states as well as large, endorsed an NPV. “In summary,” the report
concluded, “direct election of the President would be in harmony with the
prevailing philosophy of one person, one vote.”16

Meanwhile, an unusual legal attack on the Electoral College was
launched by the State of Delaware. Explicitly invoking a parallel to the
apportionment cases, the “First State” (Delaware’s nickname), later joined
by twelve other states, filed a motion in the Supreme Court in July 1966
asking that it be permitted to file a complaint against New York State (and
all other states) alleging that the laws providing for the “general ticket” or
“unit vote” system were unconstitutional. According to Delaware, the “unit
system” violated the equal protection and due process clauses of the
Fourteenth Amendment “by arbitrarily cancelling” the votes of political
minorities “and misappropriating their voting power to assert it for
candidates whom they oppose.” It also abridged the rights of Delaware’s



citizens “under the Ninth and Tenth Amendments to engage in national
political activity in association with citizens of other states.” The motion
further asserted that “the state unit system operates to the unfair advantage
of the large states and their citizens and denies citizens of Delaware and
other small states privileges of United States citizenship, in violation of the
Fourteenth Amendment.” Delaware acknowledged that a durable solution to
these problems could come only through a constitutional amendment;
proportional or district elections could offer a remedy, but the “ultimate
result might be the submission of a proposed constitutional amendment for
direct national election.” Meanwhile, the First State asked the Court for
interim relief that would “open the door” to change by “requiring each state
to appoint its presidential electors by a method reasonably calculated to
reflect the will of all the people of the state.” Otherwise, “entrenched
political interests” would block any reform of the system.17

New York’s attorney general adamantly rejected Delaware’s claims,
insisting that any advantages that accrued to the large states from the
general ticket were offset by advantages the small states possessed by virtue
of the allocation of electoral votes. He also maintained that Delaware
lacked standing to bring a suit and that the issues Delaware had raised were
not justiciable.18 The Supreme Court seemed to agree: without explanation,
it refused to hear the case.19 Nonetheless, Delaware’s legal action, coupled
with the support it received from other states, signaled loudly that the
notion that all votes should count equally was gaining traction—for
presidential as well as other elections. It also put a few more nails in the
coffin of the claim that small states benefited from the Electoral College
and would never accept a national popular vote. Among the states that
joined tiny Delaware’s motion were three other very small states
(Wyoming, North Dakota, and South Dakota) and a half dozen medium-
sized states. Notably, two large states, Pennsylvania and Florida, also
backed Delaware’s action, as did two southern states, Arkansas and
Kentucky.20

THE CONVERSION OF BIRCH BAYH

These cascading expressions of public opinion, backed by establishment
organizations and more than a dozen state governments, set the stage for a



new surge of activity in Washington. The first key step in Congress was
taken by Indiana senator Birch Bayh, a young Democrat first elected to the
Senate in 1962, who had become the chair of the Subcommittee on
Constitutional Amendments of the Senate Judiciary Committee after the
death of Estes Kefauver in 1963. (Bayh played a crucial role in persuading
the Judiciary Committee chairman, James Eastland, not to abolish the
subcommittee.)21 In May 1966, after holding two months of hearings on
reforming the electoral system, Bayh announced that his views had changed
and that he would henceforth promote a constitutional amendment
providing for a national popular vote. In so doing, he was dropping his
support for, and sponsorship of, the minimalist measure backed by
President Johnson: an “automatic” plan that would eliminate electors and
provide for the “automatic” casting of a state’s electoral votes, thereby
solving the problem of faithless electors.22 Johnson, who was personally
close to Bayh, was not pleased, but Bayh, “after a great deal of soul-
searching,” had become convinced that simply making changes to the
Electoral College was “like shifting around parts of a creaky and dangerous
automobile engine, making it no less creaky and no less dangerous.” A
national popular vote, in contrast, was the “next logical outgrowth of the
persistent and inevitable movement toward the democratic ideal” of
universal suffrage and all votes counting equally.23

Bayh’s shift in position was critical. Although he was a first-term
senator, he had already garnered respect for his deft handling of the soon-to-
be-ratified Twenty-Fifth Amendment, dealing with presidential disability
and succession.24 More importantly, it marked the first time a congressional
committee in charge of electoral reform was chaired by an advocate of a
national popular vote. Bayh formally introduced a direct election resolution
(S.J. Res. 2) in 1966 and again in 1967 in the Ninetieth Congress, the
second time with eighteen co-sponsors. His proposal to abolish the “archaic
and dangerous electoral college” required a winning candidate to gain at
least 40 percent of the national vote; if no one reached that threshold, the
election would be decided by a joint session of Congress. Soon after the
ABA report was issued, however, Bayh modified his resolution, accepting
the ABA’s recommendation that a runoff election be held between the top
two candidates. The Indiana senator’s amendment was backed by majority



leader Mike Mansfield, and, in March 1967, by the Republican minority
leader, Everett Dirksen of Illinois.25

Bayh’s subcommittee held extensive hearings in the spring and summer
of 1967; before the committee were Bayh’s own resolution as well as a
district elections proposal sponsored by Karl Mundt and a proportional plan
drawn up by Democrat John Sparkman of Alabama. (Similar resolutions
were also put forward in the House, which did not hold hearings on them.)26

Although all three ideas remained under consideration, the dynamics of
reform had shifted in favor of an NPV: the district and proportional schemes
loomed as vestiges of earlier political moments or rearguard efforts to slow
the momentum of a national popular vote. Accordingly, much of the
testimony at the hearings came from proponents of direct elections,
including representatives of the ABA and the Chamber of Commerce.
Support was also offered by academic experts, such as Lucius Wilmerding
and Joseph Kallenbach, who were known to have endorsed other plans in
the past. Opposition was voiced by groups on the political right (like the
American Good Government Society) and by conservative senators from
both parties.27

The most resonant expert testimony came from John F. Banzhaf III, a
lawyer, an MIT-trained electrical engineer, and a specialist in using
mathematics and computers to address voting issues, including in
apportionment cases. At Bayh’s invitation, Banzhaf offered the committee a
lengthy “mathematical analysis of the electoral college” in which he
assessed the “voting power” (“the ability to affect decisions through the
process of voting”) of citizens in different states under the Electoral
College. Banzhaf concluded that the Electoral College, with the unit rule,
“greatly favors the citizens of the most populous states and deprives citizens
of the less populous states of an equal chance to affect the election of the
President.” Each resident of New York, California, Pennsylvania, and Ohio
wielded more than twice as much power as a resident of the smallest states.
Banzhaf also pointed out that under both proportional and district plans, the
large states would lose their advantage but significant inequalities in voting
power would persist: residents of Alaska and other small states, for
example, would possess a far greater chance of influencing an election
outcome than would a resident of New York or California. Only a national



popular vote could guarantee “to each citizen the chance to participate
equally in the election of the President.”28

Banzhaf’s testimony and an article detailing his analysis attracted a
great deal of attention, largely because they seemed to scientifically debunk
the long-standing, if already eroding, notion that the Electoral College
benefited citizens of small states who would understandably be loath to give
it up. As the political editor of Congressional Quarterly noted, “Banzhaf
has given mathematical proof for a phenomenon which politicians have
grasped intuitively since the early nineteenth century: the disproportionate
weight of the votes cast by citizens of the large states under a unit-vote …
system of electoral voting.” To be sure, not everyone agreed with Banzhaf’s
conclusion that an analysis of “voting power” pointed inexorably toward
the desirability of direct elections. Mundt believed that Banzhaf’s work was
“interesting but … irrelevant” (based, as it was, “upon a mechanical
computer and not the Constitution”), while Sparkman urged that reform be
shaped by “broad and long term values” rather than an impulse “to assure
an exactly equal value” of every vote for president.29 Nonetheless,
Banzhaf’s testimony, as well as the findings of other social and political
scientists, appeared to slice analytically through the fog of competing
opinions and to widen the strategic path toward a national popular vote.30

GEORGE WALLACE AND THE ELECTION OF 1968

One person who was not invited to testify before Bayh’s subcommittee—
but who was much on the minds of its members—was George C. Wallace
of Alabama. By the spring of 1967 it was widely known that Wallace, a
former governor and the husband of the sitting governor, would seek the
presidency in 1968 as a third-party candidate. His candidacy, and the
likelihood that he would run well in southern states roiled by the Voting
Rights Act and federally mandated desegregation, lent urgency to the
reform cause. Echoing Strom Thurmond’s Dixiecrat candidacy in 1948
(although Thurmond himself was backing Richard Nixon), Wallace
threatened to win a handful of states and prevent either Nixon or Democrat
Hubert Humphrey from winning an electoral vote majority. Wallace could
then barter his support—either in the Electoral College or in the House of
Representatives—for a commitment, or even an understanding, that the



pace of federal intervention in the South would be slowed. The prospect of
Wallace as kingmaker was chilling to many and encouraged some leaders in
Washington, including Dirksen, to press for rapid action on Bayh’s
resolution so that the Electoral College could be abolished before the 1968
elections.31 Bayh and his Democratic allies, however, thought it unrealistic
to push forward that fast: they were far from certain that they had the votes
to get an amendment through Congress, and time seemed too short to get an
amendment ratified by thirty-eight states before November 1968.32

As it turned out, the election did not precipitate the crisis that many had
feared. Wallace won five states and 45 electoral votes, but that was not
enough to block the election of Richard Nixon, who won a clear majority of
the electoral vote while besting Humphrey by less than 1 percent of the
popular vote. Nonetheless, political leaders in both major parties knew that
they had narrowly dodged a bullet: two months before the balloting,
Wallace had been running more strongly in the national polls (21 percent)
and seemed to have a chance to win more than 100 electoral votes. Only a
belated surge by Humphrey, coupled with a fairly predictable melting away
of some of the Wallace vote, prevented the Alabamian from securing
enough electoral votes to create turmoil. Nixon’s margins of victory over
Wallace in North Carolina and Tennessee, moreover, were uncomfortably
close, and a shift of 53,000 votes from Nixon to Humphrey in three key
northern states would have left Nixon short of an electoral vote majority.
Adding to the potential confusion, a disgruntled Republican elector from
North Carolina chose to be “faithless” and cast his ballot for Wallace. A
crisis had been averted, but the hazards of the Electoral College were all too
evident, even glaring, to anyone who looked closely at the election returns.
The stage was set for a strong, and perhaps final, assault on the “archaic and
undemocratic” institution in 1969.33

Almost over the Top
It has become a condition of American life that a citizen could always look forward to
death, taxes, and electoral college reform. But today, across this land, there breathes
a new hope. Perhaps, at long last, electoral college reform is an idea whose time has
come.

—William M. McCulloch, House of Representatives, February 5, 1969



When the Ninety-First Congress convened on January 3, 1969, presidential
election reform ranked high on its agenda. The recent election intensified
concerns that had been building throughout the 1960s, and advocates of
change—particularly advocates of direct election—were convinced that the
time for action had arrived. The need for reform was foregrounded on
January 6, when one of the shortcomings of the Electoral College came into
full public view: as the House and Senate met in joint session to count the
electoral votes, members of both chambers raised formal objections to the
vote cast for George Wallace by Dr. Lloyd Bailey, an ultraconservative
Republican elector from North Carolina. Following the procedure spelled
out in the 1887 Electoral Count Act, the two chambers then met separately
to consider the challenge; after debate, both permitted the vote to be
counted, implicitly upholding the right of an elector to be “faithless” and
adding strength to calls to amend the Constitution.34

Outside of Congress the conviction that something had to be done about
the Electoral College was widespread; in late 1968 and early 1969 the
nation’s newspapers and news magazines were peppered with articles
taking sides on different proposals. Alexander Bickel, a Yale Law School
professor and prominent opponent of direct elections, quickly leaped into
the fray, publishing an essay in Commentary in December 1968 that urged
Congress to limit itself to solving the faithless elector problem and
modifying the contingent election process. An NPV, he believed, would
throw off the balance between urban and rural biases that had been built
into the Constitution and was sustained through the Electoral College.
Bickel also argued strenuously that direct elections would lead to the
dissolution of a two-party system that promoted “a politics of coalition and
accommodation,” as well as moderate, stable governments.35 Lucius
Wilmerding, a one-time adversary of direct elections, weighed in a few
weeks later, in the National Review, with an impassioned article urging
Congress to abolish the Electoral College and adopt an NPV. The Wall
Street Journal urged caution, warning that “the issue is encrusted with loose
thinking.” A signed editorial by the editor of the Charlotte Observer, C. A.
McKnight, declared that electoral reform was an “urgent” task and that the
“creaky old system has few defenders left.” After surveying various reform
options, McKnight, a voice of southern liberalism, indicated that his own
preference was for direct elections.36



Yet presidential election reform was hardly the only thing on the minds
of members of Congress or writers of opinion pieces. The nation was
sharply divided as the increasingly unpopular Vietnam War consumed
policymakers in Washington, and an energetic antiwar movement prepared
to square off against President Nixon. The country was also feeling the
aftershocks of race-related riots that had exploded in cities around the
country in 1967 and 1968, not to mention the assassinations of Martin
Luther King Jr. and Robert Kennedy. Within the government too, divisions
and uncertainties abounded. When Nixon took office on January 20, he
became the first incoming president in more than a century to face a
Congress entirely controlled by an opposing party; and the Democratic
Party, despite holding decisive majorities in both the Senate and the House,
was far from unified, with tensions high between its southern conservative
and northern liberal wings. At the same time, younger and more liberal
members of Congress, growing in number, were challenging both the
existing leadership and traditional methods of conducting business,
including the filibuster rule in the Senate. As the session opened, thirty-six-
year-old Edward Kennedy defeated Russell Long of Louisiana for majority
whip in the Senate, while the moderate Hugh Scott of Pennsylvania, a
staunch civil rights advocate, bested Nebraska conservative Roman Hruska
on the Republican side.37

THE ROAD TO VICTORY IN THE HOUSE

Congress began its full-fledged consideration of electoral reform soon after
Nixon’s inauguration. Bayh’s Subcommittee on Constitutional Amendments
opened hearings on January 23, 1969, while the full Judiciary Committee in
the House, chaired by Emanuel Celler, launched its own hearings on
February 5. Both sets of hearings were extensive, with long rosters of
witnesses, including members of Congress, registering their views about
possible reforms. In the House alone, more than fifty proposals were
introduced, most of them advocating some version of an NPV, a district
plan, a proportional plan, or an “automatic” scheme to solve the problem of
faithless electors. Observers found the House hearings particularly notable
because the leadership of the Judiciary Committee was not firmly
committed to any one proposal and many committee members began the



hearings without having staked out positions. Education took place, minds
were changed, and the committee frequently dug deep into the details and
implications of the different proposals.38

Chairman Celler opened the hearings by pointing out that he was
sponsoring both H.J. Res. 179, a direct elections proposal identical to
Bayh’s, and H.J. Res. 181, which was limited to eliminating electors and
reforming the contingent process. In a similar spirit, the ranking Republican
on the Committee, William McCulloch of Ohio, introduced three
resolutions: a district plan, a proportional plan, and a proposal for an NPV.
He then rehearsed the “seven defects” of the existing system, all of which
made it plain “that reform is necessary.” “The disease is clear,” McCulloch
declared, “the remedy is not.… Each of the plans has its advantages and
disadvantages. We must sort them out.”39

The witnesses who testified, like the committee members themselves,
were in nearly universal agreement that something had to be done to reform
the contingent procedure and end the threat of faithless electors. (Some
states were attempting to address the latter issue, but state laws were widely
viewed as thin reeds.)40 More than a few of the witnesses, backing H.J. Res.
181 or a similar approach, argued that Congress should limit itself to
solving these “housekeeping” or “mechanical” matters—that the system
worked well enough otherwise and any further changes could prove to be
risky and politically contentious. As Republican David Dennis of Indiana
put it, “When you start fooling with the basic system, you can’t avoid
getting into arguments about who is advantaged and who isn’t.”41 Most of
the testimony, however—including detailed, often probing and fruitful
exchanges between witnesses and committee members—took the form of a
multipronged debate between those who favored a national popular vote
and those who preferred district or proportional elections or other schemes
designed to abolish the unit rule.42

Advocates of a national popular vote had a relatively simple case to
make: only direct elections could solve the most glaring problems and also
guarantee that the candidate who won the most votes would become
president. “The rule of the majority,” declared AFL-CIO president George
Meany in lengthy testimony, “is the very essence of democracy.” Meany,
who deftly parried critical questions, stuck to his democratic guns by also
signaling his support for uniform national suffrage laws in presidential



elections. Similarly, Margaret Heckler, a Republican congresswoman from
Massachusetts (later a member of Ronald Reagan’s cabinet) stressed that
“philosophically,” direct election was “in keeping with the modern concept
of one man, one vote” and that it “is meaningful for the simplicity in its
approach.”43 Advocates of an NPV almost uniformly emphasized the
importance of democratic principles while eschewing discussions of “who
is advantaged and who isn’t.” Proponents did voice some differences
among themselves regarding the 40 percent threshold for a plurality victory
(some thought it should be higher or lower), the need to give Congress
control over suffrage requirements, and the optimal timing of runoff
elections. But they kept the spotlight on the values undergirding direct
elections while steadfastly avoiding claims about political consequences.
An emotional highlight of the hearings was the spirited testimony of eighty-
nine-year-old Jeannette Rankin of Montana, who in 1916 had become the
first woman ever elected to Congress. She not only endorsed a direct vote
but—still forward-looking—urged Congress to take advantage of newly
available “computers” and adopt a “preferential” (or ranked-choice) ballot
that would obviate the need for a runoff election.44

Advocates of other proposed reforms did not have a democratic, or
values, argument of equal strength or simplicity. District elections (like the
well-known “Mundt plan”) or a proportional allocation of electoral votes
would likely bring the electoral vote closer to the popular vote, but neither
method gave equal weight to the votes of all Americans; nor could they
guarantee that the winner of the popular vote would assume office. The
advantages of these less “radical” proposals, according to supporters like
the National Cotton Council, the American Farm Bureau, and the American
Jewish Congress, lay elsewhere: they lacked the defects, or objectionable
features, of a national popular vote. The list of alleged defects (most of
which had been invoked for decades) included the risk of undermining the
two-party system by encouraging third parties, the weakening or destruction
of federalism and “state sovereignty,” the prospect of widespread fraud, and
the unpredictable hazards of election campaigns run according to new rules.
Going a step further, a witness from the crankily conservative Liberty
Lobby declared that “the United States is not, and was never intended to be
a mass democracy.” A national vote also drew criticism because of its
purported political consequences: a loss of power for small states and rural



regions, and the vesting of too much power in large, urban areas (no matter
what John Banzhaf might have calculated). Alaska’s sole representative in
Congress, Howard Pollock, thus preferred district elections because under a
“direct popular vote, a candidate need carry only the population centers of
the country,” and the interests of his constituents were not the same as
“those of the nation’s urban centers.” Like Pollock, numerous advocates of
district elections, particularly those from rural areas, also insisted that an
NPV would never be ratified by the states. This pessimism about
ratification—rooted in the claim that the “less populous” states would
inevitably oppose direct elections—led Democrat John Dingell of
Michigan, among others, to endorse a proportional plan, despite his
personal preference for a national vote.45

Supporters of an NPV, of course, countered these charges. Banzhaf
reiterated at length his 1967 Senate testimony, mathematically
demonstrating that large, rather than small, states benefited from the
existing system. Harvard Law professor Paul Freund, who had served on
the ABA panel, observed that “the fraudulently disposed … could operate
more readily under the present system where a few votes in one or two
heavily populated states can swing a decisive electoral bloc.” He also
maintained that holding a runoff election would deter splinter parties (it
would not “be worth the candle” to mount a national campaign just to force
a runoff between the major parties) and that the two-party system had
numerous institutional buttresses that had nothing to do with presidential
elections. His views were strongly seconded by William Gossett, president
of the American Bar Association. Representative John B. Anderson, a
Republican from Rockford, Illinois (later an independent candidate for
president), countered the claim that an NPV could not win ratification by
reporting that a poll conducted in his conservative district indicated that 82
percent of his constituents supported direct elections.46

Near the end of the hearings, Attorney General John Mitchell appeared
before the committee to promote a proposal that President Nixon had
included in a message sent to Congress in late February. Nixon had urged
Congress to take prompt action on electoral reform and indicated that he
would accept any reform that disposed of electors and brought the electoral
vote more in line with the popular vote; he also maintained that despite his
personal preference for an NPV, he did not think it was politically feasible.



The president advocated, in its place, a new composite plan calling for
eliminating electors, holding district or proportional elections to allocate
electoral votes, and conducting a popular vote runoff in the event that no
candidate received 40 percent of the electoral votes. Mitchell defended both
proportional and district plans as “a compromise of sorts” between a
national election and the existing “unit vote system.” He also lectured
supporters of direct elections that if they really wanted to seize the
opportunity to enact reform, they would have to back some other plan.
Celler and his colleagues—who had become increasingly sympathetic to an
NPV—challenged Mitchell to provide evidence to back up his claim that
there was little or no chance of passing an NPV resolution. The attorney
general’s most concrete response was that there was very little support for
direct election “in the southern states.” Nixon’s message muddied the
waters for a short time but in the end attracted very few backers. The
president also drew substantial criticism for not speaking out strongly on
behalf of the reform that he purportedly favored.47

What was going on in the southern states was also at the heart of the
troubling testimony offered by Clarence Mitchell Jr., director of the
Washington Bureau of the NAACP and one of the key actors in the 1950
effort to block the Lodge-Gossett bill. Mitchell stated that his organization
was, in principle, in favor of direct elections but only if there were
“adequate safeguards against all forms of discrimination that deny the ballot
to our citizens because of race.” He acknowledged that progress had been
achieved since the passage of the Voting Rights Act but insisted that those
gains were neither sufficient nor secure: the proportion of African-
Americans who were registered to vote in the South remained well below
the figure for whites, and there were still 188 counties in covered
jurisdictions that had never received federal examiners. Many southern
officials were still trying to “circumvent” the law; and particularly with the
VRA up for renewal in 1970, Mitchell feared that things could go
“backward,” that “the Negro voting population could be reduced to
minuscule proportions.” Given these circumstances, Mitchell stated that the
only reform the NAACP could endorse was an “automatic” plan that would
eliminate electors while preserving the swing-vote role of African-
Americans in key northern states. Sympathetic committee members like
liberal Democrat Abner Mikva of Chicago, as well as Republicans Clark



MacGregor and Robert McClory, gently quarreled with Mitchell, urging
him to reconsider and to support an electoral process that “would be more
representative of the will of the people than the existing system.” But the
NAACP leader—still influenced perhaps by the battle over Lodge-Gossett
—was not yet ready to commit to a reform that, in his eyes, presupposed
that systematic racial discrimination in voting had come to an end.48

Within weeks after the conclusion of the hearings, the Judiciary
Committee began its deliberations, in executive session, and by the end of
April it reported out, by a vote of twenty-nine to six, a bill (H.J. Res. 681)
hewing closely to Bayh’s proposal for a national popular vote with a runoff
election, if needed. (Four of the six dissenters were southerners.)49 The
unexpectedly one-sided vote, which marked the first time an NPV
resolution had been reported favorably by a congressional committee, was
nourished by the strength and simplicity of the core arguments for direct
elections. As the committee’s majority report emphasized, a direct popular
election was “the only electoral reform proposal which would eliminate all
of the principal defects in the present system, and guarantee that the popular
winner is elected President.” The committee also affirmed that the electoral
system “should no longer afford favored positions for certain classes of
voters” (whether from large or small states or different regions). “No
citizen’s vote should have more weight than any other’s.”50 The Wall Street
Journal praised the work of the committee for its openness and lack of
“emotionalism,” noting that some members ended up favoring direct
elections because the simplicity of the case made by its supporters stood in
such contrast to “the confusing welter of arguments for retaining the
Electoral College in some form.” Ironically, in light of President Nixon’s
intervention, some members, including minority leader Gerald Ford, shifted
their stances and backed a direct vote in part because they believed it to be
the only reform that had a chance of getting through Congress.51

The Judiciary Committee’s decisive, bipartisan vote energized reform
advocates and weakened the resistance of some skeptics. In early May the
New York Times editorialized that the vote indicated that small states would,
in fact, be willing to support direct elections, despite prevailing views to the
contrary. Time magazine reported that “electoral reform is an idea whose
time has come,” although it cautioned that an NPV still faced “formidable
obstacles” from rural and conservative areas. Reader’s Digest brought the



issue of electoral reform into the homes of its substantial audience by
publishing a condensed version of novelist James Michener’s Presidential
Lottery; Michener, who had served as a Pennsylvania elector in 1968,
judged the Electoral College to be a “time bomb lodged near the heart of
the nation.”52 To be sure, there remained skeptical currents in the national
media, not always in predictable places: the New Republic dismissed direct
elections as “a proposal for simplistic democracy,” while the New Yorker
was reluctant to tinker with “a system that has worked as well as ours.”
Like many other opponents of reform, the New Yorker emphasized that a
“wrong winner” scenario was extremely unlikely.53

The House committee vote was important also because Bayh’s
amendment in the Senate had become stalled in his own subcommittee (as
discussed below), and action by the House was thus critical to sustaining
the momentum of the reform effort. That momentum was slowed slightly in
the early summer by the Rules Committee, whose chair, William Colmer of
Mississippi, was no friend of direct elections, but by the end of July Celler,
a savvy legislative strategist, had succeeded in getting a rule that would
permit the Judiciary Committee’s measure to come to the full House for a
vote. The rule permitted amendments to be made from the floor, a
procedure that would allow alternative proposals to be introduced and
brought to a vote before the House voted on H.J. Res. 681. The New York
Times reported that the bill’s prospects remained uncertain.54

The floor debate in the House began on September 10, with Chairman
Celler outlining the defects of the electoral system and characterizing it as
“barbarous, unsporting, dangerous, and downright uncivilized.” As
expected, a host of amendments were introduced, including proposals to
substitute district or proportional elections, or an automatic plan, for H.J.
Res. 681. As was also expected—by early September both Celler and the
Chamber of Commerce had reliable headcounts—all of these amendments
were rejected by majority votes. What remained uncertain was whether
Celler and his allies could then muster the two-thirds vote necessary to
approve a constitutional amendment: reaching that threshold would require
the support of representatives who had preferred other plans but were now
faced with a choice between an NPV or no reform at all. That such support
might be forthcoming was signaled by Virginia Republican Richard Poff,
who had announced that if the district plan he co-sponsored failed, he



would support an NPV. As the debate came to a close, Celler sentimentally
announced that he was nearing his eighty-second birthday (“the abyss
awaits me”) and that the passage of the resolution “will be a crowning
achievement in my own life.” This personal appeal did not likely change
any votes, but when the roll was finally called on September 18, H.J. Res.
681 was approved by an overwhelming vote of 338 to 70, well above the
two-thirds threshold. Eighty-three percent of the representatives who cast
ballots favored replacing the Electoral College with a national popular
vote.55

Strong support in both parties, and in most regions of the country,
contributed to what New Yorker columnist Richard Rovere labeled “a
stunning and quite unanticipated majority.”56 As Table 5.1 indicates, 184
Democrats voted in favor of the resolution, while only 44 were opposed;
among Republicans, the vote was 154–26. Nearly all northern Democrats
voted positively, but southern Democrats were evenly split, with sizable
variations from state to state and opposition concentrated in the deep
South.57 (In contrast, more than three-quarters of southern Republicans,
including George H. W. Bush of Texas, voted in favor of the amendment.)
A majority of the negative votes (41 out of 70) came from southern
Democrats, with most of the rest cast by conservative Republicans,
particularly from the mountain and plains states. Representatives from
states of different sizes had quite similar voting patterns: 93 percent of those
from the largest states voted favorably, but so did 80 percent of
representatives from small states. (The figure was lowest—but still 72
percent—for medium-sized states, a category that included much of the
South.) Importantly, a substantial number of Republicans, as well as some
southern Democrats, gave their support to H.J. Res. 681 on the final vote,
despite having earlier favored district elections or other proposals.58

TABLE 5.1: HOUSE OF REPRESENTATIVES VOTE ON H.J. RES. 681, SEPTEMBER 18, 1969

Yea Nay Not voting

All representatives 338 70 22
Democrats 184 44 15
Republicans 154 26 7

Southa

Democrats 42 41 5



TABLE 5.1: HOUSE OF REPRESENTATIVES VOTE ON H.J. RES. 681, SEPTEMBER 18, 1969

Republicans 24 6 1
Total 66 47 6

Non-South
Democrats 142 3 10
Republicans 130 20 6
Total 272 23 16

Large statesb

Democrats 96 8 9
Republicans 84 5 6
Total 180 13 15

Medium-sized statesb

Democrats 72 35 4
Republicans 53 14 1
Total 125 49 5

Small statesb

Democrats 16 1 2
Republicans 17 7 0
Total 33 8 2

Source: 115 Cong. Rec. 26007–26008 (1969).
a. South includes FL, GA, SC, NC, VA, KY, TN, AL, MS, AR, LA, OK, TX. See Chapter 5, note 57.
b. “Large” includes all states that had fifteen or more electoral votes in the 1968 presidential election;
“medium-sized” includes all states that had between seven and fourteen electoral votes in the 1968
presidential election; and “small” includes those with six or fewer electoral votes in the 1968
presidential election.

The scale of the victory in the House unleashed a wave of optimism—
unprecedented optimism—among supporters of direct elections. Obstacles
remained, to be sure, but successful passage of an amendment seemed, for
the first time ever, within reach. This optimism was reinforced, a week after
the vote, by the release of a Gallup poll indicating that 81 percent of
Americans (a percentage almost identical to the House vote) approved of an
amendment to replace the Electoral College with a direct national election.
Surely the Senate would not stand in the way of a measure that enjoyed
such enormous popular support! At the end of September, President Nixon
climbed on the bandwagon, announcing his support for direct elections and
urging the Senate to act expeditiously. Early in October the New York Times
reported that a survey of state legislatures indicated that thirty states seemed
certain or likely to ratify an amendment, while six were toss-ups; a similar
poll commissioned by Republican senator Robert Griffin found thirty-five



states favoring direct elections. Thirty-eight states would be needed, so
ratification was no sure thing, but the lineup of states was more promising
than many skeptics had anticipated. Critics of direct elections, meanwhile,
were dejected, even resigned, although they continued to trumpet their
objections; neoconservatives Irving Kristol and Paul Weaver spelled out
their views in an op-ed entitled “A Bad Idea Whose Time Has Come.”59

THE SENATE AND THE SOUTH

The victory in the House tossed the joint resolution back to the Senate,
where the sailing was far less smooth than it had been in the larger chamber.
Bayh’s subcommittee had held hearings beginning in late January 1969 and
stretching into the spring. They covered much the same ground as the
House hearings, with diverse viewpoints amply represented in the 1,000-
page printed record. Howard Baker, a political moderate and a rising
Republican star from Tennessee (as well as the son-in-law of Everett
Dirksen), endorsed direct elections and insisted that they would not
undermine the two-party system for which he had “deep reverence.” He
also tried to thread a needle (or perhaps square a circle) by arguing that
“some national qualifications” for voting would be “proper,” although he
did not wish to interfere with “the rights of the states to control elections.”
Sam Ervin of North Carolina, a member of the subcommittee, staked out his
position as both an advocate of electoral reform (a proportional plan with a
40 percent threshold for victory) and a staunch adversary of direct elections.
Retaining electoral votes, he maintained, would ensure that a state would be
represented in the selection of the chief executive by its entire population
and not just by those who showed up to vote. Ervin also argued that a direct
elections amendment had no chance of passage (because many states would
lose influence) and that it “might also result in uniform qualifications for
voting” which “could further erode the powers of our States.” Perhaps the
most revelatory testimony, at least for historians, came from Theodore
Sorenson, who had been a close aide to John Kennedy both in the Senate
and the White House. Sorenson noted that opponents of direct elections
often cited Kennedy’s words from the 1956 debates, but he maintained that
Kennedy was not, in fact, averse to a national popular vote. His posture in
1956 had been tactical, objecting to all reforms as a means of blocking the



district and proportional schemes that had a “real prospect of passage that
year.” Sorenson also reminded the committee that Kennedy’s views were
expressed before the Supreme Court’s apportionment decisions and before
the close elections of 1960 and 1968.60

After the hearings had concluded in May 1969, the subcommittee—
which included three prominent southern opponents of civil rights—voted
six to five to replace Bayh’s direct-election amendment with the district
plan long advocated by Mundt. The vote was a setback to Bayh and his
allies, but the Indiana senator was reasonably confident that the outcome
could be reversed in the full Judiciary Committee.61 That committee,
however, took no action in the summer and early fall of 1969, ostensibly
waiting to see what would transpire in the House. The committee’s agenda
was controlled by its powerful chairman, James Eastland, a wealthy planter
from Mississippi, who ardently defended segregation (even in the
restaurants of Washington) and fought hard to defeat every civil rights bill
that came before Congress in the 1950s and 1960s. Eastland was a sharp
critic of Bayh’s resolution and had no interest in facilitating its passage, but
the House vote, and the momentum it created, put pressure on him to allow
the Judiciary Committee to begin deliberations. That pressure was partially
counterbalanced by Strom Thurmond’s repeated threats to filibuster the
issue within the Judiciary Committee if Eastland acceded to Bayh’s demand
that it be brought forward. The Senate had no rule, or procedure, for
terminating a filibuster within a committee.62

Detours
On November 3, 1969, Eastland announced that the question of electoral
reform would be shelved indefinitely, or at least until his committee had
finished dealing with the nomination of Clement Haynsworth to the
Supreme Court. President Nixon had announced Haynsworth’s nomination
in mid-August. He was to fill the seat vacated by the resignation of Justice
Abe Fortas in the face of a widening financial ethics scandal. (Fortas’s
earlier nomination to be promoted to chief justice had been rebuffed by the
Senate because of similar issues.) Haynsworth, the chief judge of the
Virginia-based Fourth Circuit, had strong professional credentials, and his
confirmation, at the outset, seemed unproblematic. A South Carolinian, and
a friend of Thurmond, Haynsworth was the first southerner nominated to



the Supreme Court in three decades. His selection was strongly backed by
Attorney General John Mitchell, one of the key architects of the Republican
strategy to build electoral strength in the South (and marginalize George
Wallace).63

Opposition to Haynsworth’s nomination appeared quickly. It came first
from civil rights and labor groups who believed that Haynsworth’s record in
school desegregation cases, among others, suggested a disregard for the
rights of African-Americans and workers. Haynsworth lacked a “balanced
view and a compassionate sensitivity to the needs and feelings of those
dispossessed in our country,” declared the National Catholic Conference for
Interracial Justice. George Meany testified against the nomination, pointing
out that Haynsworth’s decisions on labor issues had been reversed seven
times by the Supreme Court. A statement issued by eight African-American
members of the House opposed the confirmation of “a man whose views
have been so often at odds with a Supreme Court which achieved
distinction through its attack on the malaise of racial discrimination.”64 It
then emerged that Haynsworth, as a judge, had participated in decisions
affecting firms in which he had financial interests, albeit distant or indirect
ones. In the eyes of some senators, Haynsworth had been, at a minimum,
insensitive to the appearance of judicial impropriety. Questions about the
judge’s ethics, moreover, provided a rationale for opposing the confirmation
on grounds other than the nominee’s political “philosophy” (which was
frowned upon at the time). Two Republican leaders of the Senate, Robert
Griffin and Margaret Chase Smith, indicated that, having fought the
nomination of Fortas, they could not deploy a double standard and endorse
Haynsworth.65

Despite the mounting opposition, Nixon refused to withdraw the
nomination, and in late November the Senate voted fifty-five to forty-five
not to confirm Haynsworth. The vote marked the first time that a nominee
to the high court had been rejected since 1930 and was regarded as a
“stunning” political defeat for Nixon. For those interested in Electoral
College reform, the Senate vote and the debate that preceded it held added
significance: it sharpened the battle lines between southern and northern
Democrats, in particular, and between liberals and conservatives more
broadly. Every southern Democrat except Ralph Yarborough of Texas and
Albert Gore of Tennessee voted to confirm Haynsworth; all but one of the



Democrats from elsewhere in the country voted negatively. Meanwhile, the
Republicans were split (twenty-six to seventeen in favor), with
conservatives generally backing the president’s nominee, while moderates
like Ed Brooke, Clifford Case, and minority leader Hugh Scott voted
against confirmation. Eastland, furious at the opposition, denounced the
“liberal press” for distorting the facts of the case and declared that “the so-
called liberal establishment … does not understand what is in the minds and
hearts of the American people.” That liberal establishment apparently
included Birch Bayh, who had been one of the Senate’s leading critics of
Haynsworth.66

The divisive aftertaste of the failed Haynsworth nomination was soured
further by Nixon’s subsequent nomination of G. Harrold Carswell in
January 1970. Carswell had been a district court judge in northern Florida
until June 1969 when Nixon, with the approval of the Senate, elevated him
to the Fifth Circuit Court of Appeals. The White House, announcing his
nomination to the Supreme Court, indicated that Carswell had been
thoroughly vetted and that his record revealed no trace of the ethical or
financial improprieties that had dogged Haynsworth. The Senate was
initially receptive, hoping to get past the rancor that had enveloped the
Haynsworth nomination. Within days, however, problems emerged. The
news media revealed that Carswell, while running for a seat in the
legislature in 1948, had delivered a speech defending segregation and white
supremacy. This was followed by a steady trickle of information suggesting
that Carswell, as a judge, had acted unsympathetically on civil rights issues
and antagonistically toward African-American attorneys; as a private
citizen, he had also lent support to segregated organizations. Civil rights
organizations rapidly declared their opposition to the appointment, as did—
strenuously—Republican Ed Brooke of Massachusetts, the only African-
American in the Senate.67

Criticism of Carswell also came from the legal profession. Scores of
attorneys, scholars, and law school deans questioned Carswell’s legal and
intellectual competence, as did one of the most respected senior judges on
the Fifth Circuit. A widely publicized study found that his decisions had
been overturned by appeals courts at an exceptionally high rate, and the
liberal Republican Ripon Society deemed the nomination “an insult to
southern jurisprudence.” The case for Carswell was even undercut by one



of his defenders, Roman Hruska, the ranking Republican on the Judiciary
Committee. In response to criticism of Carswell’s abilities, Hruska
memorably declared that “even if he was mediocre, there are a lot of
mediocre judges and people and lawyers. They are entitled to a little
representation, aren’t they?”68

In early April, Carswell’s nomination was voted down by the Senate
fifty-one to forty-five; the partisan and regional lineups were similar (but
not identical) to the vote on Haynsworth. Nixon, hoping to salvage some
political gain from the debacle, immediately issued a statement declaring
that the Senate evidently would not confirm any nominee “from the South
who believes as I do in the strict construction of the Constitution.” He
indicated that he would not subject another southerner “to the kind of
malicious character assassination” accorded to both Haynsworth and
Carswell. “I understand the bitter feeling of millions of Americans who live
in the South about the act of regional discrimination that took place in the
Senate,” the president concluded.69

The theme of “regional discrimination” also figured prominently in
another issue that confronted Congress in the latter months of 1969 and the
spring of 1970: the renewal of key portions of the Voting Rights Act, which
were set to expire in August 1970. In the fall of 1969 the House Judiciary
Committee, encouraged by northern liberals and civil rights groups,
approved a simple extension of the VRA until 1975. In December, however,
the full House voted, by a narrow margin, in favor of a substitute measure
supported by President Nixon, Attorney General Mitchell, and most
southerners. It extended the ban on literacy tests to all states (not just those
in the South with a record of racial discrimination) and, more
consequentially, terminated the “preclearance” provision that required many
southern states and counties to get the approval of the Justice Department or
a federal court in Washington before making changes to their election laws
and processes. Liberals like Joseph Tydings of Maryland believed that this
substitute would “gut” the VRA, while southern spokesmen, including
Ervin, Thurmond, and Eastland, found it to be an improvement on the 1965
act, although they remained convinced that the entire VRA was
discriminatory and unconstitutional.70 (The Supreme Court had concluded
otherwise.) Ervin declared the VRA to be an “iniquitous law” that ought to
be “allowed to expire quietly.”71



After some complex procedural maneuvers—largely designed to
prevent Ervin and Eastland from bottling up the renewal in committees, a
strategy long deployed to thwart civil rights legislation—the administration
measure came to the floor of the Senate in March 1970. There, a carefully
designed substitute, a compromise crafted by Democrat Philip Hart and
Republican leader Hugh Scott, was introduced and subsequently approved,
despite the opposition of most southerners, including Ervin and Eastland.
The bill retained the national ban on literacy tests while keeping the
preclearance provision intact, with a slightly revised triggering formula. In
mid-June the House accepted the Senate version, and several days later
Nixon signed it into law.72 For many southerners, the renewal was another
painful defeat, reinforcing their conviction that the region was being bullied
by unsympathetic liberals who had gained control of the federal
government. In his testimony to Congress, Georgia’s flamboyant
segregationist governor, Lester Maddox, had proclaimed that the Voting
Rights Act was “ungodly, unworkable, unpatriotic and unconstitutional.”
When, he asked, would Congress “stop warring on the South?”73

Spring and Summer in the Judiciary Committee
It was against this backdrop that the Senate resumed consideration of
Electoral College reform in the spring of 1970. That it did so at all was the
result of a hardball parliamentary maneuver carried out by Bayh in early
February. Even after the Haynsworth affair had been settled the previous
November, Thurmond’s threat to filibuster gave Eastland a rationale for
keeping electoral reform off the Judiciary Committee agenda, and Bayh
feared that the committee might be indefinitely prevented from taking
action. The Indiana senator then announced that he would filibuster the
Carswell nomination, which both Eastland and Thurmond supported, unless
the Judiciary Committee consented to discuss Electoral College reform.
Bayh’s decision to fight fire with fire led to an agreement to hold a timely
committee vote on Carswell in exchange for a commitment that the
Judiciary Committee would consider and vote on the various electoral
reform plans by April 24.74

Eastland and Ervin made a tactical move of their own in early April by
scheduling, on short notice, hearings with a lopsided witness list that
featured well-known opponents of a national popular vote, including



Alexander Bickel, journalist Theodore White, and former Democratic
presidential adviser Richard Goodwin. White, the author of widely read
books about presidential election campaigns, insisted that an NPV would
lead to increased fraud as well as to political chaos if no candidate won a
large plurality. Goodwin, who believed that the existing system worked
well, was convinced that direct elections would undermine the “two-party
system which has helped make the United States the most able and long-
lasting democracy in the history of the world.”75 The hearings offered an
exquisite example of Ervin’s frequently deployed technique of rhetorical
“crossquotemanship”: citing or showcasing liberals in defense of
conservative causes.76

The full Judiciary Committee, in fact, was sharply divided: on April 19
the New York Times reported that “direct election” was “in serious trouble.”
Nonetheless, Bayh was able to achieve his long-sought objective a few days
later. After a recommendation for a proportional plan had been turned back
by the narrowest of margins (eight to nine), the Judiciary Committee voted
eleven to six in favor of S.J. Res. 1, a resolution nearly identical to the one
passed by the House. (Notably, two key senators who had supported a
proportional plan, Republican leader Hugh Scott and Democrat Robert
Byrd of West Virginia, voted for S.J. Res. 1 after the proportional option
had been defeated.) The Bayh amendment, as it came to be called, would
finally get a hearing on the floor of the Senate. The New York Times
editorialized that there was now “a relatively simple choice between right
and wrong … the shoddy compromise devised by the founding fathers for
the purpose of keeping the union intact … must be discarded to avoid risks
of chaos, sordid manipulations and defeat of the will of the people.”77

Six weeks later, the need for reform was underscored, in the eyes of
many Democrats and Republicans alike, by George Wallace’s come-from-
behind victory in the Democratic gubernatorial primary in Alabama. His
defeat of Albert Brewer, the sitting governor and a racial moderate
supported by Nixon, seemed certain to propel Wallace back into
presidential politics, and he appeared capable of winning at least three and
perhaps as many as nine states in 1972. The Washington Post editorialized
that Wallace’s election “should be the signal for a full-scale drive in the
Senate for enactment of the direct-election amendment.” Birch Bayh
wholeheartedly agreed.78



Still, despite the added spur provided by the revival of Wallace’s
political fortunes, the repeated delays in the Senate had taken a toll. The
passage of seven months between the House vote and the Senate Judiciary
Committee’s decision had broken the momentum that had built up in the
late summer of 1969, dissipating some of the optimistic energy that had
been so palpable in the immediate wake of the House’s action. The delays
also made it less likely that any amendment could be ratified in time for the
1972 election, a development that, for some, lessened the urgency of
reform.79 Just as importantly, the intervening months gave opponents of
direct election time to regroup, to focus their arguments, to strategize and
organize resistance. The recently founded American Conservative Union
was active in this effort, and Ervin tirelessly wrote to his Senate colleagues,
suggesting strategies and rationales for blocking Bayh’s amendment.80

Developments in Congress also stiffened the resolve of southerners who
identified a national popular vote with the same liberal forces and
politicians that had pressed for the renewal of the VRA and defeated the
nominations of Carswell and Haynsworth.81

In addition, the passage of time had permitted worries and doubts to
strengthen among allies of reform and uncommitted senators, particularly
regarding the 40 percent threshold for election, the desirability of a runoff,
and the risk of weakening the two-party system by encouraging minor-party
candidacies. Senators Thomas Eagleton of Missouri and Robert (Bob) Dole
of Kansas consequently put forward a complicated alternative plan designed
to prevent “fragmentation and polarization” and to make certain that an
incoming president had a national mandate. Joseph Tydings and Republican
Robert Griffin offered a different proposal that would avoid a runoff by
maintaining roles for the Electoral College and Congress. In May 1970,
Time magazine, while acknowledging that all electoral schemes had
potential drawbacks, urged Congress to go “back to the drawing board in
pursuit of the best plan possible.”82

The delays, moreover, had not come to an end. The majority report from
the Judiciary Committee, which was supposed to have been written in a
week, was completed only five weeks after the late-April committee vote;
the minority report took a remarkable sixteen weeks. As a result, S.J. Res. 1
was not formally reported to the full Senate until August 14, and debate
began only after Labor Day.



The two committee reports were strikingly different from one another,
in content, tone, and length, and they prefigured the debate that would
ensue. The majority report, written by Bayh, was concise and matter-of-
fact. It enumerated the major flaws in the existing system and sketched the
reasons the committee majority preferred direct election to the well-known
alternatives that had been presented in committee—emphasizing the
importance of all votes counting equally and of ensuring that the candidate
who won the most votes would become president. At more length, it
justified the choice of a 40 percent threshold for election as “a prudent
cutoff point” that would make runoffs infrequent while providing “a
sufficient mandate to govern.” The report defended the concept of a runoff
election—in contrast to other schemes that involved Congress or electoral
votes—on the grounds that the “final choice” ought to be made by “the
people” and that only a runoff could guarantee that the winner of the
popular vote took office. It concluded with a reminder that an NPV had
received overwhelming support in the House as well as in public opinion
polls and was endorsed by “a formidable array of national organizations.”83

In a separate statement, Senators Griffin and Tydings endorsed the
principle of direct elections but expressed serious reservations about the
desirability of a runoff. They feared that the runoff provision would
encourage third parties to field candidates in the hope of preventing anyone
from reaching the 40 percent threshold; they could then bargain with the
major-party candidates, deforming policy decisions and potentially
undermining the perceived legitimacy of an election’s outcome. Griffin and
Tydings proposed instead that, if no candidate received 40 percent of the
vote, the popular vote winner would still become president if he also won a
majority of the electoral vote; if not, the decision would go to a joint session
of Congress, with each member casting one vote. Griffin also favored a
provision that would give to Congress the power to establish “uniform
election procedures and voter qualifications.” Since the premise of an NPV
was that all votes should count equally, the Michigan Republican wrote, it
was “essential to guard against any device which would tend to dilute the
vote of any individual or class of individuals.”84

The minority report was more than twice as long and mounted an angry,
full-throated attack on the idea of direct elections. Signed by four prominent
southerners (Eastland, Ervin, Thurmond, and John McClellan of Arkansas),



as well as Republicans Roman Hruska and Hiram Fong, the document was
a jeremiad, decrying the damage that a national popular vote would inflict
upon the republic. Its focus was not on principles but on consequences—or
alleged consequences. Direct elections would destroy the two-party system,
undermine “the federal system,” jeopardize the separation of powers,
“radicalize public opinion,” “endanger the rights of all minorities,” create
“an irresistible temptation to electoral fraud,” lead to “interminable”
recounts and challenges, and “necessitate national direction and control of
every aspect of the electoral process.” Only the last of these claims was
anything other than highly speculative: it was plausible, as Griffin had
implied, that a national presidential election would indeed lead to federal
regulation of election processes and voting qualifications.85

The minority report, in addition, assailed the “invincible innocence” of
NPV advocates, accusing them of a “naïve” embrace of “mathematical
purity.” It dismissed the majority’s concern about votes counting equally
with the declaration that “ ‘one-man, one-vote’ can be bought only at the
price of constitutional destruction.” The minority defended winner-take-all
(although several of its leading members had long championed district or
proportional elections) and chided the majority for overreacting to George
Wallace: “A constitutional amendment will be with us long after Governor
Wallace has disappeared from the scene.” They flatly rejected the notion
that the Electoral College was “antiquated or outmoded; no more viable
institution, nor a more salutary one, will be found today.” The report curtly
dismissed the Griffin-Tydings proposal—which was seen as a compromise
that might satisfy some skeptics of Bayh’s plan—as “no cure for the ills of
direct election.”86

The most disingenuous, if not downright hypocritical, claim of the
report was that an NPV would “endanger minority rights.” The argument
buttressing that assertion was a murky and perverse rechanneling of pieces
of the debate over the Lodge-Gossett resolution: minorities could more
readily make strategic alliances, and thus better protect their interests, under
the Electoral College (with winner-take-all and a two-party system) than
“under direct election, with its emphasis on mere numbers” (and a
multiplicity of parties). The not-so-hidden subtext was to suggest that
defenders of the Electoral College, including the four ardent segregationists
who signed the report, were sensitive to minority rights and were not simply



voicing long-standing southern apprehensions about a national popular
vote. Accordingly, the report quoted a brief excerpt from testimony given in
the Senate in April by William Clay, an African-American congressman
from Missouri. Clay, who had voted against an NPV in the House, had
voiced concern that “the direct popular vote would inhibit the political
influence of minority groups,” particularly African-Americans in urban
communities. The report, however, made no mention of Clay’s reasoning,
which he had spelled out in his testimony. Like Clarence Mitchell, Clay
feared that African-Americans would face continued and intensified efforts
at disenfranchisement unless there were ongoing and strengthened federal
protections of the right to vote. Without such protection, “two and a half
million black people” would remain disenfranchised in the South, while
direct elections would deprive African-Americans of their swing-vote clout
in key northern states. The fact that five of the six authors of the minority
report had opposed renewal of the Voting Rights Act (and thus the
continuation of federal protection of voting rights) was not mentioned. Nor
did the report acknowledge that Clay’s testimony was given before the
VRA had been renewed or that he was one of only two African-Americans,
out of ten, who had voted against the direct election amendment in the
House.87

Showdown in the Senate
The floor debate in the Senate opened on September 8, with the fate of
electoral reform far from certain. Bayh believed that he could count on
fifty-five votes, and possibly as many as fifty-eight, in support of S.J. Res.
1; these were sizable numbers but still short of the two-thirds (of those
voting) needed for passage. The Indiana senator and his allies—including
more than forty co-sponsors—could only hope that the undecided votes,
roughly a dozen in all, would break heavily in their favor as the debate
proceeded. Alternatively, they might be able to clear the two-thirds
threshold by agreeing to replace the runoff provision with some version of
the Griffin-Tydings proposal. Hugh Scott, the Republican leader, predicted
that the vote would be close but that S.J. Res. 1 would likely be approved if
it were voted on after all of the substitute amendments had been considered
and rejected—precisely the dynamic that had won the day both in the
House and in the Senate Judiciary Committee. In contrast, Strom Thurmond



announced that opponents of S.J. Res. 1 “have the votes to beat it outright”
and publicly discounted the possibility of a filibuster, although privately he
was reported to be preparing for one.88

Indeed, the threat of a filibuster hung in the air during the first weeks of
September, held aloft in part by the constraints of the Senate calendar. The
two parties had agreed to a customary pre-election recess beginning on
October 15, and majority leader Mike Mansfield was intent on pushing
through key pieces of legislation before that date. The Senate consequently
was meeting in double sessions, debating Electoral College reform until
mid-afternoon and then turning to other matters. Although the Senate would
reconvene after the November elections, the window for passage of Bayh’s
amendment in the Ninety-First Congress seemed likely to close by mid-
October.89

Bayh opened the debate with a familiar recitation of the virtues of a
national popular vote as “the only system that is truly democratic, truly
equitable, and truly responsive to the will of the people.” He alluded to the
long history of efforts to reform the Electoral College, stretching back to
1816; he underscored the remarkable breadth of support for S.J. Res. 1 as
evidenced by the House vote, public opinion polls, and the endorsement of
major organizations; and he briefly sketched the shortcomings of the
alternative proposals. Bayh also anticipated, and countered, the small-state
objection by noting that nine of the co-sponsors of S.J. Res. 1 came from
small states. Republican Henry Bellmon of Oklahoma agreed, noting that in
the 1968 campaign, sixteen relatively small states had received no visits
from a major party candidate. He argued that less-populated states like his
own would be helped, rather than hurt, by direct elections. Throughout the
opening salvos, Bayh’s views were forcefully seconded by Howard Baker,
who insisted on keeping the spotlight on the broad principles at stake.
While identifying himself as being “from a relatively small state” and “a
relatively southern state,” Baker declared that “the paramount issue … is
the fundamental right of every citizen to cast a vote that has no more weight
nor no less weight than that of any other citizen.” Russell Long, from the
unarguably southern state of Louisiana, took a folksier approach. “The
average American,” he observed, “would think that if the electoral system is
going to be reformed, the logical way to do it would be simply to say that
the man who gets the most votes wins.” Long, who had voted for the



Langer amendment in 1956, was the only senator from the deep South to
voice support for S.J. Res.1.90

Opponents of direct election quickly jumped into the fray, voicing their
own (equally familiar) perspectives and, not infrequently, interrupting Bayh
and Baker to register objections and score debating points. Nebraska
Republican Carl Curtis, for example, baited Baker that his concern for
electoral equality led logically to the abolition of the Senate. Eastland
claimed that the threshold for election ought to be 50 percent rather than 40
percent; he then acknowledged that he would not support S.J. Res. 1 even if
the threshold were raised. Eastland also dismissed Banzhaf’s study and
challenged the credentials of the American Bar Association panel that had
endorsed direct elections.91 Hruska voiced the fear that farm states would be
overwhelmed by urban areas in a national election; he linked the prospect
of direct elections to a broad loss of power by the states, decrying their
newfound inability (thanks to the Supreme Court) to determine the
composition of their own legislatures. Hruska, Curtis, and Eastland all
hammered away at the notion that direct elections would lead to a federal
takeover of voting and registration rules, and Thurmond weighed in with
his own distinctive argument that direct elections would harm the party
system. An NPV, he claimed, would encourage ideological parties, which
were divisive, whereas the Electoral College encouraged regional
coordination, which was “a healthy development.”92 Two novel
considerations were introduced by Florida’s Spessard Holland, a Democrat
nearing the end of his fourth and final term in the Senate. Holland was
disturbed that under S.J. Res. 1 the District of Columbia would have more
influence than numerous small but “sovereign” states. He also worried that
some states, like Florida, would be disadvantaged by a national popular
vote because inclement weather in November could prevent many of their
citizens from getting to the polls.93

Despite a few highlights, there was a desultory quality to the first week
of debate. Although Bayh himself seemed eager (almost too eager) to
engage any and all criticisms of S.J. Res. 1, the Senate chamber was often
largely empty, and many of the speeches seemed designed to fill the record
and use time rather than to gain converts or persuade the undecided.
Opponents of reform quoted extensively from statements made by Bickel,
Goodwin, Charles Black of Yale, conservative columnist James Kilpatrick,



and even their own minority report. The proceedings did not match the
classic image of a filibuster—one senator at a time holding the floor to
speak for many hours, as Thurmond had famously done for twenty-four
hours in 1957—but the debate was moving sideways, or in circles, rather
than forward. On September 14, Mansfield convened a lengthy meeting
with Bayh as well as other key senators to try to agree on a timetable for
voting. In the absence of such an agreement, Mansfield was prepared to
introduce a cloture motion, which, if successful, would force an end to the
debate.94

Meanwhile, one person who was conspicuously absent from the public
dialogue was Richard Nixon—who had said little about electoral reform
since his endorsement of the House-approved amendment a year earlier. In
late August the leaders of five major organizations supporting S.J. Res. 1
(the ABA, the AFL-CIO, the Chamber of Commerce, the United Auto
Workers, and the League of Women Voters) had formally requested a
meeting with the president; they heard nothing from the White House until
September 10, when they received a telegram that Nixon was unavailable.
The following day Nixon issued a message to Congress urging action on a
long list of issues, including electoral reform. “Every four years,” the
president observed, “the American democracy places a large, unacceptable,
and unnecessary wager” that the Electoral College “will work one more
time.” Recalling that he had “originally favored other methods” of changing
the system, he nonetheless deemed the House-passed amendment to be a
“thoroughly acceptable reform,” and he urged the Senate to pass it in time
for the 1972 elections, thereby averting “calamity by anticipating it.”
Nixon’s less-than-enthusiastic words were formally welcomed by Bayh and
Griffin, but one staff member found the statement “so backhanded that I
fear it won’t help at all.” Of equal importance, Nixon expended no effort to
persuade individual senators, even though a majority of the undecided votes
belonged to Republicans. “The White House,” noted another staffer, was
not “putting the hammer on anyone.”95

Nixon’s tepid stance—which some commentators regarded as
consequential—was shaped by his own political interests. By endorsing S.J.
Res. 1, he was gesturing his support for congressional moderates,
particularly those from his own party; by doing little to promote passage, he
was placating conservatives. Several observers also believed that Nixon



was disinclined to help produce a major policy victory for Birch Bayh, who
had spearheaded the campaigns against Haynsworth and Carswell and was
a potential, if long-shot, Democratic candidate for president in 1972. Above
all, Nixon was trying to thread the needle of his own, and his party’s,
“Southern Strategy.” Obsessed with the threat that Wallace might pose in
1972, Nixon was more than willing to do away with the Electoral College;
on the other hand, he did not want to press too publicly for a reform that
was widely disliked in the South. Already under fire from Thurmond
because he was carrying out long-delayed, court-ordered steps to implement
school desegregation, Nixon’s primary objective was to keep as many
southern states as possible in the Republican column.96

On September 15 the Senate proceedings took a turn, perhaps an
inevitable one. In the morning, southern Democrats held a private meeting
at which they decided that they would oppose any attempt to hold a vote on
Electoral College reform. This decision to filibuster (or, rather, to
collectively commit themselves to the filibuster that was already under
way) was ostensibly curious: if the opponents of reform had enough votes
to sustain a filibuster (a two-thirds vote would be needed to end debate),
they presumably also had the votes to prevent passage of a constitutional
amendment. The southerners, however, did not want to run the risk of
something going awry on a decisive, substantive vote. They feared that a
series of floor votes on the various alternatives to direct elections might—as
had happened in the House—create dynamics favorable to the passage of
S.J. Res. 1. Ervin was particularly alert to that possibility, perhaps because
many of North Carolina’s House members had ended up voting for direct
elections after their preferred options had been rejected. The southern
opposition also worried that if the Senate voted on the substantive
questions, the Griffin-Tydings amendment to S.J. Res. 1 might be approved
(it needed only a simple majority vote), leading subsequently to the passage
of a modified version of Bayh’s resolution. Then too, a filibuster was a
familiar tactic for Eastland, Ervin, and their southern colleagues; they had
used it repeatedly over the years to impede civil rights legislation. They
knew that cloture had been successfully enacted only eight times since
World War I and that some senators would be reluctant to support cloture,
even if they did not oppose electoral reform. A filibuster would also give
opponents of reform two bites at the apple: if they failed to prevent cloture,



they could then try to block S.J. Res. 1 in a vote on the amendment
resolution itself.97

The strategy was uncompromising, but to be successful it needed help
from Republicans: southern Democrats alone were not numerous enough to
defeat a cloture vote. That help arrived at noontime when the Republican
opponents of reform caucused and, despite considerable disagreement,
decided not to agree to a timetable for voting and not to support any cloture
motions. They reached that decision only after learning of the stance taken
by the southern caucus.98

Shortly thereafter, Bayh rose on the Senate floor to announce that he
was about to make a series of “unanimous consent requests to see if there is
any common ground” that would permit the Senate to move forward. (A
“unanimous consent” request was a conventional step, under Senate rules,
to structure debate and move legislation forward; if no senator objected, the
request was acted upon.) He then asked for the unanimous consent of the
Senate to vote the next day on the Griffin-Tydings amendment to S.J. Res.
1; if such a vote were successful, a final vote on S.J. Res. 1 would be held
on September 18. Ervin objected. Bayh requested a vote on a different
pending amendment; Ervin objected again. Bayh then asked for consent to
consider all of the pending amendments to S.J. Res. 1, including four
sponsored by Ervin, with two or four hours (or even an entire day) of debate
on each, followed by a vote. Ervin objected “especially with reference to
my own four amendments.” Bayh, in the circuitous, overly polite style of
speech that characterized Senate debates of the era, then voiced puzzlement
about the efforts being made to prevent the senators from standing up and
voting “on the merits on an issue as vital as this.” Ervin responded that
senators ought not “stand up and vote until they have had time to exercise
their intelligence in a deliberative fashion,” especially since there were
“almost as many varieties of proposals as there are numbers of Heinz
pickles.” With all doubt removed that a filibuster was under way, Mansfield
filed a cloture motion, signed by himself and nineteen other senators,
including the two Republican leaders, Scott and Griffin. The cloture vote,
under the senate’s standing Rule XXII, would take place on September 17.
If it succeeded, the Senate would be limited to one hundred hours of debate
before voting on electoral reform.99



The two sides then continued sparring, less over the substance of
different proposals than over the need for more debate. Ervin insisted that
he did not wish the Senate to be “hurried” by Bayh, observing that
California had spent many weeks dealing with the sensational murder trial
of Charles Manson and that the Senate ought to give “at least as much
consideration” to amending the Constitution. Republicans John Cooper of
Kentucky and John Williams of Delaware stated that they opposed cloture
because the amendment needed full-time attention and the Senate was
occupied with too many other issues. Hruska complained that the Senate
had had only “seven skinny days” of debate and dodged Bayh’s effort to get
the Nebraska senator to commit to a vote after a longer and more ample
discussion. Charles Percy, a moderate from Illinois, responded to his fellow
Republicans by reminding them that it was the “dilatory tactics” of
opponents of S.J. Res. 1 that had delayed the onset of the Senate debate. He
also noted, citing opinion polls, that “if the members of this body have not
had time to make their minds up, the American people apparently have.” In
an important new development, Bayh read into the record a telegram that he
had received from Clarence Mitchell and Joseph Rauh of the Leadership
Conference on Civil Rights, strongly endorsing direct elections (a shift in
Mitchell’s stance) and insisting that the Senate vote on an issue that had
been actively discussed in Washington since February 1966. “All of the
arguments on both sides have been made, and there is no point in further
talk—unless the Senate intends to strangle the measure by delay.” “A vote
against cloture,” Mitchell and Rauh continued, “will be a vote to kill
electoral reform without ever facing the question of its merits.”100

Before the cloture vote was taken, Mansfield—a diplomatic, soft-
spoken, and long-serving majority leader—took the rare step of publicly
chastising some of his colleagues. “Using the filibuster device in this
fashion to force a two-thirds vote,” he declared, “when the question itself
calls for two-thirds, abuses the clear purpose and intent of the Senate rules.”
He strongly urged that the Senate be “permitted to vote” on the substantive
question.101 To Mansfield’s dismay—although not his surprise—the cloture
vote did not succeed. Fifty-four senators voted in favor of ending debate,
while thirty-six were opposed: Bayh and Mansfield were six votes short of
the two-thirds vote that they needed. As Table 5.2 reveals, Democrats voted
strongly in favor of cloture, while Republicans were fairly evenly split, with



opposition most common among those from the plains and Rocky Mountain
states. Nearly all senators from the largest states voted for cloture, and
slight majorities of those from small and medium-sized states did the same.
Notably, small-state Democrats strongly favored ending debate, while
small-state Republicans went the other way. The most striking pattern in the
vote was the contrast between southern and non-southern Democrats: the
former voted sixteen to three against cloture, while the latter voted thirty to
two in favor.102

The cloture vote was a blow to Bayh and his allies, but not a fatal one—
in part because the outcome was anticipated, viewed as a test of strength
rather than a final verdict. Although Mansfield was somewhat skeptical,
both Bayh and Baker thought that it would be possible to win a second
cloture vote after additional debate, in part because several senators who
favored reform had been absent on September 17. Baker and Bayh also
believed that a direct election amendment could still be enacted, if they
reached a substantive vote, because they were aware of senators who were
pro-reform but reluctant to invoke cloture. Meanwhile, the filibuster was
widely criticized in the press. On September 18, not only the New York
Times and the Washington Post, but the Atlanta Constitution, a politically
moderate southern voice, published editorials calling for an end to the
stalling. “Talk should not block such an important change,” wrote the
venerable and influential Atlanta paper.103

TABLE 5.2: FIRST CLOTURE VOTE IN THE SENATE, SEPTEMBER 17, 1970

Yea Nay Not voting

All senators 54 36 10
Democrats 33 18 6
Republicans 21 18 4

Southa

Democrats 3 16 0
Republicans 3 4 0
Total 6 20 0

Non-South
Democrats 30 2 6
Republicans 18 14 4
Total 48 16 10

Large statesb

Democrats 5 0 0



Republicans 8 1 2
Total 13 1 2

Medium-sized statesb

Democrats 16 15 2
Republicans 6 5 0
Total 22 20 2

Small statesb

Democrats 12 3 4
Republicans 7 12 2
Total 19 15 6

Source: 116 Cong. Rec. 32357 (1970).
a. South includes FL, GA, SC, NC, VA, KY, TN, AL, MS, AR, LA, OK, TX. See Chapter 5, note 57.
b. “Large” includes all states that had fifteen or more electoral votes in the 1968 presidential election;
“medium-sized” includes all states that had between seven and fourteen electoral votes in the 1968
presidential election; and “small” includes those with six or fewer electoral votes in the 1968
presidential election.

With neither side surrendering, the debate sputtered on, with Bayh
indicating that he and his allies would refrain from lengthy speeches in
order to give opponents ample floor time to make their case.104 Ervin
responded with a disquisition about what had occurred in the elections of
1824 and 1876, followed by a series of his trademark homespun stories, a
challenge to the integrity of the ABA panel on electoral reform, and the
claim (often made before) that Hitler had come to power thanks to
Germany’s adoption of a national popular vote. Ervin also introduced a
letter from former congressman Ed Gossett maintaining that the Chamber
of Commerce’s endorsement of direct elections was “completely false,”
based on a poll that was “dishonest and misleading.” (A subsequent letter
from the Chamber of Commerce dismissed Gossett’s assertions as
unfounded.)105 Ervin, moreover, did not carry the ball alone: between
September 17 and September 29, opposition to direct elections and / or to
ending debate was also voiced by Thurmond, Hruska, Holland, Herman
Talmadge of Georgia, Edward Gurney of Florida, Clifford Hansen of
Wyoming, William Fulbright of Arkansas, John Stennis of Mississippi, and
the two senators from Alabama, John Sparkman and James Allen (the latter
of whom engaged in a long, drawn-out colloquy with Ervin). Nothing was
said in these speeches that had not been heard many times before, although
numerous speakers insisted that the subject was complicated, requiring



more time for discussion and consideration. Carl Curtis offered evidence of
the dangers of direct elections with runoffs in an erudite discourse about the
instability of French governments, entering into the record a list of every
president and prime minister of France from 1870 to 1940.106

Supporters of direct elections also spoke out, although far more briefly.
Pastore declared that the issue was in fact “very simple” (as it had been
when he first debated it in 1956), but “we come here and talk … and we
keep repeating the same thing over and over again, and we never come to a
vote.” Fred Harris of Oklahoma and Joseph Montoya of New Mexico both
affirmed their support of S.J. Res. 1, and Michigan’s Philip Hart, known as
the “conscience of the Senate,” commended Bayh for his patience while
endorsing the amendment. Bayh himself peppered his adversaries with
challenges to their assertions and arguments, often annoying them in the
process. He also tried to advance the process by signaling his openness to
the Griffin-Tydings amendment or other alternatives to the oft-criticized
runoff provision of S.J. Res. 1. He even offered to amend S.J. Res. 1
himself to incorporate the Griffin-Tydings plan and simplify the way
forward, if there were no objections. To no one’s surprise, Ervin announced
that he would object.107

In a last-ditch effort to force a vote on S.J. Res. 1, Bayh turned, on
September 24, to a version of the maneuver that he had successfully
deployed in the Judiciary Committee. Once again fighting fire with fire, he
announced that he would object to all unanimous consent requests to
proceed with any business other than electoral reform or to permit
committees to meet while the Senate was in session. He would, in effect,
force the filibusterers to live with the consequences of a genuine filibuster
—shutting down the workings of the Senate—rather than permitting them
to kill electoral reform without sacrificing other legislation. (The
Washington Post called Bayh’s strategy “poetic justice.”) Bayh justified this
effort, on the floor and in a letter to his colleagues, by chronicling the
delaying tactics that opponents of electoral reform had engaged in since the
House vote a year earlier; he even singled out Thurmond by name as a
particularly important culprit. Mansfield, always the conciliator (and aware
in advance of Bayh’s undertaking), then took the floor to voice his
sympathies with Bayh, agreeing that one or two members of the Judiciary
Committee had engaged in a regrettable “deliberate delay.” He also



explained that he, as majority leader, had “responsibilities” that went
beyond S.J. Res. 1. He consequently urged committees to meet in the early
morning before the Senate went into session and proceeded, the next day, to
file a second cloture motion with a vote to be held on September 29.108

Bayh’s strategy did not cause his opponents to blink. With the Senate
now fully focused on electoral reform for a few days, the attacks on S.J.
Res. 1 continued unabated, complete with more quotations from
newspapers and magazines as well as repetitions of the (by now very
familiar) minority report.109 The criticism also became more personal, with
Alabama’s James Allen, in particular, attacking Bayh for taking up so much
floor time and being the real “filibusterer.” On Tuesday, September 29,
during the final hours of debate before the second cloture vote, Ervin
declared that the Senate should not attempt “to solve this problem in the
closing days of a hurried and harried session.” Mansfield once again
decried the misuse of Senate rules to prevent a vote on a constitutional
amendment, even suggesting that Rule XXII itself (already unpopular
among liberals) might need to be revisited. He also maintained that a vote
against cloture “must be considered a vote to protect the antiquated status
quo of national elections.” (That characterization was resisted by Fulbright
and Hruska, who claimed that the vote was only about the need for more
time to examine the issue.) Bayh repeated his readiness to alter the runoff
provision and pledged, if cloture succeeded, to confer with the authors of all
pending amendments to devise an acceptable procedure to consider each
one. A morsel of perspective was injected into the debate by Jennings
Randolph of West Virginia, who had first served in Congress during the
early New Deal. He reminded his colleagues that under cloture rules the
Senate would still be allowed 100 hours of debate; 8 hours a day for twelve
and a half days seemed to Randolph to be ample time “to come to grips”
with the issue.110

The words spoken had little impact on the vote, which the New York
Times had dubbed the “last call for electoral reform.” The final tally was
fifty-three in favor of ending debate, thirty-four opposed: Bayh and his
allies were still five votes short. Only two senators who had opposed cloture
on the first vote supported it the second time; the absences were different,
and more numerous, than on September 17, but they were not decisive.111

As Table 5.3 makes clear, the voting patterns on September 29 were similar



to those twelve days earlier. Shutting off debate was supported by 61
percent of all senators who were present and voting; Democrats were
strongly in favor, while Republicans were evenly divided. Eighty percent of
southerners opposed cloture, while 73 percent of senators from other
regions voted favorably. Senators from the largest states, both Democrats
and Republicans, supported cloture, their views apparently immune to
claims that large states were advantaged by the Electoral College. In
contrast, small-state senators tended to vote along party lines, with
Democrats favoring cloture while Republicans voted negatively. If there
was small-state resistance to an NPV, it was present only among
Republicans! Boiled down to the essentials, reform was blocked by a
coalition of southern Democrats and small-state conservative Republicans.
The thirty-four senators who voted “nay” came from states with 27 percent
of the nation’s population.112

TABLE 5.3: SECOND CLOTURE VOTE IN THE SENATE, SEPTEMBER 29, 1970

Yea Nay Not voting

All senators 53 34 13
Democrats 34 15 8
Republicans 19 19 5

Southa

Democrats 2 13 4
Republicans 2 3 2
Total 4 16 6

Non-South
Democrats 32 2 4
Republicans 17 16 3
Total 49 18 7

Large statesb

Democrats 3 0 2
Republicans 9 0 2
Total 12 0 4

Medium-sized statesb

Democrats 19 11 3
Republicans 5 5 1
Total 24 16 4

Small statesb

Democrats 12 4 3
Republicans 5 14 2
Total 17 18 5



Source: 116 Cong. Rec. 34034 (1970).
a. South includes FL, GA, SC, NC, VA, KY, TN, AL, MS, AR, LA, OK, TX. See Chapter 5, note 57.
b. “Large” includes all states that had fifteen or more electoral votes in the 1968 presidential election;
“medium-sized” includes all states that had between seven and fourteen electoral votes in the 1968
presidential election; and “small” includes those with six or fewer electoral votes in the 1968
presidential election.

That the Senate effort fell short after reformers had won such a decisive
victory in the House can be traced to two key factors. One was that the large
urban states, whose elected representatives tended to be liberal Democrats
and moderate Republicans, wielded considerably less power in the Senate
than they had in the House: the eight largest states (six of which were in the
Northeast or Midwest) accounted for nearly half of all House seats but only
sixteen senators. Both the senators and the representatives from those states
were overwhelmingly in favor of an NPV, but their preferences carried less
weight in the Senate. On the other hand, 40 percent of all senators, but only
10 percent of House members, came from small states, and Republicans
from those states tended to be considerably more conservative than their
large-state colleagues. The contrast between the 83 percent positive vote in
the House and the 61 percent vote (for cloture) in the Senate was, in part, a
consequence of the differences in composition of the two chambers.113

The second key factor was that the South was more united in opposition
to an NPV in the Senate than it had been in the House a year earlier. In
September 1969 a majority of representatives from Arkansas, Florida,
North Carolina, and Virginia had voted in favor of the NPV amendment;
twelve months later, all of the senators from those states voted against
ending debate on Bayh’s amendment.114 One source of this divergence was
the presence of geographic pockets of liberalism or moderation that elected
House members (such as Florida’s Claude Pepper, or Jack Edwards, an
Alabama Republican) who were receptive to the reform of political
institutions. Such moderates, however, were scarce in the Senate, where
seats had to be won in statewide elections.115 Even in the House, moreover,
much of the southern support for direct elections was less than enthusiastic:
it came from representatives who had initially supported district or
proportional plans but voted for an NPV when it became the only
alternative to preserving the Electoral College.116 After H.J. Res. 681 had



passed, those votes were criticized in the regional press, suggesting that
opposition was hardening amid mounting apprehensions that an NPV might
actually be adopted. Ervin accordingly made it clear to North Carolina
newspapers as early as October 1969 that he had no intention of following
in the path of the state’s representatives who had first supported district
elections and later voted for H.J. Res. 681.117 Indeed, the filibuster strategy
that he advocated was designed to prevent a replay of the legislative
dynamics that had unfolded in the House.

After the second cloture vote was tallied, Bayh announced that he
would no longer object to unanimous consent requests, thereby permitting
the Senate to turn to its regular business. His decision was welcomed even
by allies, many of whom had chafed at their inability to deal with other
legislation. He also pledged to consult with other senators individually in
search of a solution to the electoral reform impasse.118 Several days later, on
October 2, Mansfield filed a third cloture petition (Bayh’s resolution was
still a pending item of business), with a vote to be held on October 6. What
Mansfield sought to achieve remains unclear, but his action led to a meeting
in his office on October 5. Present were Bayh, Baker, Griffin, Hruska, and
Ervin, as well as Bob Dole and Virginia Democrat William Spong, both of
whom had put forward alternative reform measures. If Mansfield hoped to
forge a compromise, to finally hold a substantive vote and bring years of
legislative labor to a conclusion more satisfactory than a pair of defeated
cloture petitions, he was disappointed. Hruska, according to sparse firsthand
accounts, was taciturn and negative about possible compromises; Ervin
objected to them on behalf of the southern caucus; the tone of the gathering
became less than cordial, particularly between Bayh and Ervin. After an
hour the meeting broke up, and the cloture petition was withdrawn.119 More
than a month later, after the election recess, a few final efforts were made to
revive the issue, centering on Spong’s hybrid scheme that would have
required a successful candidate to win a majority of the electoral vote
(without electors) as well as a plurality of the popular vote. But that
proposal never generated much enthusiasm, among either supporters or
opponents of direct elections.120

The second cloture vote had, in fact, brought to a halt the years-long
campaign for direct elections. The Associated Press declared the reform
effort to have been “all but killed” by the cloture decision, while United



Press International agreed that it was “a probable fatal blow.” Ervin himself
pronounced S.J. Res. 1 to be dead and pledged to make a major effort to
bring about “genuine reform” in the next Congress.121 The conservative
newspaper Human Events celebrated the outcome, giving credit to the
recently founded American Conservative Union for its lobbying effort and
to Attorney General Mitchell for persuading Nixon not to actively support
Bayh’s amendment. Newsweek, which had been lukewarm about direct
elections, was fatalistic, concluding that the reformers simply did not have
the votes to get the amendment passed. Time, favoring reform but skeptical
about S.J. Res. 1, offered a quotation from Lord Falkland that John
Kennedy had invoked during the 1956 debates: “When it is not necessary to
change, it is necessary not to change.”122

Newspapers sympathetic to direct elections conceded that nothing
further could be done in the Ninety-First Congress or in time for the 1972
election, but they expressed guarded hope for the future. The New York
Times urged congressional reformers to “regroup their forces for yet another
try later on.” It also urged them not to settle for “halfway” measures that
would perpetuate some of the flaws of the existing system by, for example,
retaining electoral votes or congressional participation. The Los Angeles
Times echoed that advice. The Washington Post, on the other hand, urged
Bayh and his allies to return to the issue in the next Congress and to
develop alternatives to the runoff plan, such as the Griffin-Tydings
proposal. It also denounced the filibuster and the “stubborn minority” that
had prevented a vote on a measure with widespread support. Perhaps the
most heated response in the national press came from New York Times
columnist Tom Wicker, a native North Carolinian who was particularly
incensed at the numerous “inconsistencies” in the arguments put forward by
his fellow Tar Heel, Sam Ervin. On the morning of the second cloture vote,
Wicker described the filibuster as “a blatant case of a little band of willful
men who fear, and are therefore thwarting, both popular will and the
political process that they extol.”123

The Rise and Fall of Direct Election

In 1969–1970 the United States came closer to adopting a national popular
vote for presidential elections than it ever had—or has—in its history. This



moment also marked the closest the nation had come to any significant
reform of the Electoral College since 1821, when the House fell a few votes
short of endorsing a district elections amendment already passed by the
Senate. In the twelve months beginning in September 1969, a constitutional
amendment calling for direct popular election was approved by an
overwhelming margin in the House and attained majority support in the
Senate. Had an additional handful of senators been more favorable to
reform or less reluctant to invoke cloture, the Senate too might have passed
that amendment or a slightly modified version of it. Whether such an
amendment would have been ratified by the requisite thirty-eight states is
uncertain, but the prospects were reasonable and the momentum for change
was strong. Although little remembered a half-century later and rarely
mentioned in chronicles of the 1960s, this was a political juncture of no
small consequence. Had the “Bayh amendment” become the law of the
land, presidential elections since the early 1970s would have been
conducted according to new rules and possibly with different outcomes.124

A full grasp of this episode requires not simply an understanding of why
reform was thwarted (more on that soon) but also how it managed to come
so near to success. The drive to replace the Electoral College with an NPV
attracted stunningly widespread support for a proposal that had only
scattered adherents in the political arena fifteen years earlier, or fifty years
before that. For those citizens of the twenty-first century who regard a
national popular vote as the most natural and democratic way to choose a
president, this surge of support for the idea may seem to have been
inevitable, even belated. But historians are rightly taught to be skeptical of
explanations that rely heavily on presumptions about the direction of
historical change. What needs to be explained is why the sharp rise in
congressional support for direct elections occurred in a particular period,
under particular conditions—not twenty years earlier, and not twenty years
later. That Congress has never come close to adopting a national popular
vote since 1970 only underscores the presence of historically specific
factors in the 1960s.

One of these factors was ideological: the rise of support for an NPV had
roots in a broader zeitgeist—in the strengthened embrace of democratic
values that was widespread, if not quite global, after World War II and
especially in the 1960s. It was during these years that “one person, one



vote” became the principle undergirding representation in legislatures and
the House of Representatives, while numerous restrictions on the franchise
were eliminated by Congress and the courts. Equality, political and social,
was celebrated as never before; measures promoting civil rights were
passed by Congress; and long-standing discriminatory laws—laws that
treated some groups and individuals differently than others—were newly
found to violate the Constitution. For men and women who believed in, or
came to respect, these democratic principles, it required no great leap of
logic or imagination to see the Electoral College as a flawed institution and
to conclude that direct national elections were a better fit with the nation’s
values.

It is not surprising, then, that popular support for a national vote rose in
the late 1960s and into the early 1970s, reaching 78 to 80 percent. (See
Appendix A.) This was a noticeable, although not a dramatic, shift from the
1940s when the first reliable opinion polls found that roughly two-thirds of
adults favored adopting a national popular vote. Importantly, those polls
from the 1940s had also revealed that the nation’s citizens were far more
receptive to the idea than were members of Congress. What this suggests is
that the critical shifts in opinion that took place between the 1940s and the
late 1960s occurred less in the population at large than among political
elites, including members of Congress.

Senators and House members, of course, were themselves affected by
the shifting zeitgeist, as evidenced by the legislation they passed (such as
Lyndon Johnson’s Great Society program) and by the stated views of
liberals and moderates in both parties. As political actors, moreover, they
were also influenced by events and developments in the electoral arena to
which they were compelled to pay close, professional attention. Among
these was the recurrent appearance of actual or threatened faithless electors,
most commonly among southern Democrats who objected to their party’s
candidate or policies. The incidents of faithlessness never amounted to
much, but they pointed a finger at the havoc that intermediaries could
wreak. In addition, the close elections of 1948, 1960, and 1968 served as
disturbing reminders that a candidate who lost the popular vote could still
become president, an outcome that would violate prevailing conceptions of
democracy and might, as Richard Nixon observed, make the country
ungovernable.125 The four-candidate contest in 1948 also brought into focus



the potential hazards of a contingent election mechanism that seemed not
only undemocratic but all too subject to partisan or factional manipulation.
Twenty years later, George Wallace’s candidacy drove that same point
home, prompting both Republicans and northern Democrats to accelerate
their efforts to change the system. In their own way, both Strom Thurmond
and George Wallace contributed substantially to the cause of Electoral
College reform.

These electoral events propelled political leaders from both major
parties to search for alternatives to the existing system, yet they did not
immediately generate significant support for a national popular vote. In the
early postwar years, the reform proposals that had the widest backing were
for proportional or district elections. But the decisive defeat of the Lodge-
Gossett amendment in the House in 1950 made clear—despite later
attempts to revive it—that northern liberal Democrats, as well as some
Republicans, would block any proportional election scheme, at least as long
as the South remained a one-party region with a disenfranchised minority.
Hearings in Congress in the mid-1950s and the early 1960s made it equally
clear that district election schemes would have great difficulty gaining the
endorsement of two-thirds of Congress—in part because of apprehensions
about their political consequences and in part because they would not
actually solve the “wrong winner” problem. Proposals for the modest
“automatic plan,” which would end the threat of faithless electors while
locking winner-take-all into the Constitution, also fell by the wayside,
without ever gaining many adherents.126

By the early 1960s, thus, the reform ideas that had been most prominent
for a century and a half had been rejected or so politically weakened that
they likely could not be adopted by Congress. Meanwhile, the idea of an
NPV was gaining adherents, in part because of its straightforward appeal to
democratic principles, and in part because the forceful testimonies of
Langer, Pastore, and other small-state politicians were gradually
undermining the long-standing objection that a direct election amendment
could never be approved. What then followed was a snowball effect—even
if, at times, the snowball seemed to be rolling uphill! As other options
faded, politicians who were determined to reform the Electoral College
gave direct elections a closer look, and the erosion of the small-state
argument made the passage of an NPV amendment seem more realistic, a



perspective buttressed by opinion polls as well as by endorsements from
mainstream organizations like the ABA and the Chamber of Commerce.
The stance that had been voiced by men like Lodge and Kefauver—that
they preferred an NPV in principle but doubted its prospects—began to
melt away in the later 1960s. The key symbolic moment in that transition
was Birch Bayh’s announcement in 1966 that his views had changed and he
had come to favor a national vote.

Bayh’s consequential public shift also points to a cluster of contingent,
although not entirely fortuitous, factors that contributed to the almost-
successful drive for direct elections: the presence of reform advocates in
key institutional positions in the Ninety-First Congress. Bayh, of course,
was the most prominent, and his chairmanship of the Subcommittee on
Constitutional Amendments, after Kefauver’s sudden death at the age of
sixty, positioned him as a gatekeeper for electoral reform proposals and as
the point man for direct elections in the Senate. Similarly, passage of the
amendment resolution in the House was facilitated by the powerful
chairmanship of its Judiciary Committee being in the hands of Emanuel
Celler, a New York liberal with seniority dating back to the Harding
administration. It helped too that John McCormack, a Massachusetts
Democrat, was Speaker of the House, that Mike Mansfield was the majority
leader of the Senate, and that the Republican leaders of the Senate, Hugh
Scott and Robert Griffin, were both pro-reform moderates.127

One other, more structural, factor warrants mention: the party system
and the two national political parties themselves were in flux in the 1960s.
Most critically, the tensions between the southern and northern wings of the
Democratic Party were reaching a breaking point, with the latter wing
becoming increasingly liberal while southern conservatives, led by
Thurmond, were beginning their long and permanent migration to the
Republican Party. What this meant was that the United States did not have a
coherent two-party system in the 1960s. The nation’s political forces were
divided into three (or arguably four) key factions: northern Democrats,
southern Democrats, and a Republican Party that had both conservative and
moderate branches. As a consequence, the political responses to electoral
reform proposals did not bifurcate along national party lines, as might have
happened in a more ideologically stable two-party environment. Instead, the
jaggedness and fluidity of the party structure opened up the political space



for dramatic reform to receive serious consideration. Politicized responses
were factional, rather than partisan, and there were no indications that either
national party would be advantaged or disadvantaged by the adoption of
direct elections. From the beginning (and at the end), support for reform
was bipartisan—as was the opposition.128

If a diverse set of circumstances made it possible for an NPV
amendment to rise from the political hinterlands to near-passage, an equally
varied set of factors contributed to its defeat by slightly more than a third of
the Senate. One of these, of course, was structural: the difficulty not only of
gaining a two-thirds majority but of doing so through an amendment
process that involved multiple committees and numerous veto points. The
process, particularly in the Senate, permitted determined minorities to rule.
A second factor was simply fear of change—apprehensions about shifting
from a flawed but familiar institution to an untried system that might
operate in unforeseen ways. “The idea is somewhat new to them,” observed
Henry Bellmon as he tried to explain why some of his colleagues declined
to endorse direct elections. “It will be far wiser” for the country “to stick to
the devil it knows,” advised the Wall Street Journal. A third factor sprang
from the limits of the postwar zeitgeist: although the impulse to
democratize American society and American political institutions was
widespread, it was not universal. There was ferocious opposition, largely in
the South, to civil rights legislation and the Voting Rights Act, and the
Supreme Court’s apportionment decisions were denounced by many
conservatives nationwide. In some quarters these legal changes were
perceived not as democratic advances but as unwelcome intrusions by a
too-powerful federal government into local and customary ways of ordering
society and politics.129

Such perceptions permeated the opposition to direct elections. The
conservative Republicans who broke with their own party leadership to vote
against cloture were not, for the most part, averse to electoral reform or to
amending the Constitution. Mundt, Hruska, and many of their allies were
outspoken proponents of replacing winner-take-all with district elections.130

But they were wary of federal power, and they worried that a national
popular vote would invite the federal government to take control of the
electoral process and thereby diminish the power of state officials. As
importantly, these senators, many from predominantly rural states, feared



being dominated by the rapidly growing, and increasingly liberal, urban
centers to their east and west. Hruska, for example, lamented that “we who
come from States comprising the farm bloc no longer have the power we
used to have.” He was joined in opposition to an NPV by the American
Farm Bureau (which lobbied fiercely on the issue), as well as the National
Grange and the National Cotton Council. Peering into the future and
imagining that prevailing trends would also lead to the abolition of the
Senate, Hruska envisioned a nation in which there would be “dominance of
the national picture by the populous States.… The rest of the States can
resign themselves to the proposition of taking a highly inferior role.”131

Such sentiments went beyond the purported small-state reluctance to
give up the two “senatorial” electoral votes. Hruska, of course, did not want
to surrender those votes, and he viewed Nebraska’s five electoral votes as a
slight check on the “excesses” that large states might perpetrate. But his
worries, and those of his Republican colleagues from the western plains and
the Rockies, were focused more on broader power shifts, as well as on the
sheer number of voters—liberal, Democratic voters—who might be
mobilized in the major metropolitan centers. In a similar vein, the
predictably conservative Human Events forecast that the major beneficiary
of a national popular vote would be the “megalopolis,” the band of high-
population states running from southern New England and the mid-Atlantic
to the industrial states of the Great Lakes.132 What was at issue was less
state size than ideology, party, and demographic change in an era of
ascendant urban liberalism.133 Small-state Democrats, notably, voiced no
similar fears and strongly favored a national popular vote.

Southern opponents of S.J. Res. 1 shared many of these apprehensions
about the growth of federal power and the increasing influence of northern
liberals. They felt beleaguered and threatened by Washington, and they
worried, with reason, that a national popular vote would invite the federal
government to impose national suffrage laws or intrude further into the
conduct of elections. As representatives of mostly medium-sized states,
southern senators were reluctant to surrender their two “senatorial” electoral
votes, and they were concerned that their region would lose even more
influence because turnout (among whites) had long been significantly lower
in the South than elsewhere. (That fact may have helped fuel Ervin’s
repeated, and curious, complaint that a popularly elected president would



only “represent those who happen to vote on the particular election day.”)134

Southern Democrats, moreover, feared that a national popular vote would
diminish the power of state parties and further the domination of their party
by its northern wing. In their eyes, other reform options—such as district or
proportional schemes—did not possess the same defects.135

The southern opposition to direct elections also had gnarlier roots,
irretrievably entangled in the region’s history of white supremacy and racial
exclusion. As recounted in Chapter 4, the South had long rejected, and
fiercely attacked, the idea of a national vote because it would directly
diminish the electoral power of white southerners while also creating
pressure to enfranchise African-Americans throughout the region. Such a
prospect was anathema to many white southerners, as Richmond Hobson
had discovered in 1914. In addition, numerous southern leaders in the late
1940s and 1950s had come to embrace the view, spelled out in Charles W.
Collins’s widely read Dixiecrat treatise Whither Solid South? (1947), that
the Electoral College gave the South the ability to form a regional bloc that
could successfully resist northern pressure to end segregation and the
disenfranchisement of blacks. Collins, whose book was highly
recommended—and freely distributed—by James Eastland, urged
southerners to resist “any attempt to do away with the College because it
alone can enable the Southern States to preserve their rights within the
Union.”136

That perspective endured into the 1960s, and the southern senators who
spearheaded the fight against S.J. Res. 1 had been steeped in it for decades.
“The Electoral College is one of the South’s few remaining political
safeguards,” wrote Alabama senator James Allen in October 1969. “Let’s
keep it.” The legal landscape, of course, had changed in the 1960s, thanks
to the Voting Rights Act, the Twenty-Fourth Amendment, and numerous
Supreme Court decisions: in 1968 three million African-Americans voted in
the South. But the long-standing conviction that a national vote was
inimical to the interests of white southerners did not dissipate overnight,
and it remained the prism through which many of the region’s leaders
viewed presidential election reform. Its enduring presence helps to explain
the animus, the intensity of commitment, that key southern senators brought
to the fight against the Bayh amendment.137 It also helps to explain why
Ervin, among others, thought it more important to defeat S.J. Res. 1 than to



advance any particular alternative proposal—despite his oft-repeated
statements about the need for Electoral College reform.138

Ervin, Eastland, and Thurmond, the three primary architects of the
filibuster, had, in fact, built their careers by fiercely opposing civil rights
measures and by doing everything in their power to preserve the traditional
racial order of the South. Thurmond, of course, had bolted the Democratic
Party because of civil rights issues; all three had signed (and Ervin had
helped to write) the Southern Manifesto in 1956; Eastland had denounced
the Brown decision as “crap” and urged Mississippians to defy it. Ervin, a
Harvard law graduate and former justice of the North Carolina Supreme
Court, was appointed to the Judiciary Committee, as well as a key
subcommittee, precisely because of his ability to deploy clever and high-
sounding constitutional arguments to obstruct or slow civil rights
legislation. (“Civil rights are constitutional wrongs,” he once declared.) At
the heart of many of these efforts was the belief that the federal government
was exceeding its constitutional powers by interfering in matters (such as
schooling, public accommodations, and voting rights) that had traditionally
been controlled by state and local governments. A national popular vote
amendment would deepen that trend, potentially weakening state control
over elections and enhancing the power of Washington. “The name of this
game,” declared North Carolina television commentator, and later senator,
Jesse Helms in the wake of the House vote, “is absolute centralization of
political power in Washington.”139

Although the handwriting of change was surely on the wall, these
senators, and many of their colleagues, were not yet reconciled to the
permanence of a new order in the South, to a world without segregation in
which African-Americans voted freely and in large numbers. Thurmond
would come around in the 1970s, hiring black staff and courting black
voters, but in July 1970 he published an article in Human Events voicing
the hope that recent legal challenges to the renewed Voting Rights Act (“a
weapon to penalize the South”) might be successful and lead to broader
attacks on the law.140 Ervin shared that hope, arguing not only in 1970 but
into the 1980s that the Supreme Court decisions upholding the VRA were
erroneously decided and should be reversed.141 Ervin also maintained
repeatedly that he was not aware of any “qualified” citizen having been
denied the right to vote in North Carolina because of race. Not surprisingly,



nearly all of the southerners who voted against cloture opposed the 1970
renewal of the Voting Rights Act.142

As long as Ervin, Thurmond, and others clung to the hope that black
enfranchisement could be rolled back or even slowed down (only half of all
African-Americans in the South voted in 1968), they did not want to see a
national popular vote replace the Electoral College. Direct elections would
only weaken, or further jeopardize, the fading political order that they were
dedicated to preserving. If barriers to black voting, such as literacy tests,
could somehow be preserved or reinstated, then white southerners would
prefer to avoid the distasteful choices that would arise under a federally
mandated popular vote regime. If such a rollback proved impossible and
African-Americans were to be permanently enfranchised, an NPV could
still have undesirable consequences, such as preventing the formation of an
influential southern bloc of electoral votes or stimulating black turnout,
which could impact local and state races in addition to the contest for the
presidency.143 The South’s political future appeared uncertain in 1970,
uncertain and difficult to read, and the Electoral College seemed far more
likely than direct elections to help sustain the old order.

Then too, there was the Wallace factor. Southern senators were not, on
the whole, great fans of the Alabama governor or his forays into
presidential politics. Thurmond had abandoned third-party politics and
campaigned for Nixon in 1968, while Democrats like Stennis, Talmadge,
Richard Russell, Ervin, and Eastland remained publicly loyal to their
party.144 These senators knew well that the South was not a political
monolith and that many white southerners rejected Wallace’s loud racism
and regretted his national prominence. At the same time, they were aware
that Wallace enjoyed great popularity in some strata of southern society; he
had won much of the deep South in 1968 and did well in other states,
including North and South Carolina. They also recognized that the Bayh
amendment was widely viewed as an effort to prevent Wallace, or any like-
minded regional candidate, from wielding influence in a national election.
(Ervin, in a draft speech, called it the “Bye-Bye Wallace” amendment.)
Adamant opposition to Bayh’s measure, thus, carried political benefits. All
of the senators from states that Wallace had won voted against cloture on
September 17; twelve days later, only Louisiana’s Russell Long broke
ranks.145 Two days after that second cloture vote, the Atlanta Constitution



editorialized that the defeat of reform in the Senate would benefit Wallace
and harm Nixon’s chances of being reelected. It also published a cartoon
depicting Wallace speaking to Ervin and saying “Thanks, Senator. Things
are LOOKING GOOD!”146

Although the filibuster against electoral reform would not have
succeeded without the votes and voices of conservative Republicans, its
animating energy and tactical sharpness came from the South, from men
with abundant experience utilizing the rules of the Senate to thwart the will
of majorities. It rightly belongs in the line of filibusters that southerners
mounted to impede the adoption of democratizing reforms—both political
and social—in the 1950s and 1960s. Convinced that direct elections
constituted a grave threat to the South, and with the backing of most of their
regional colleagues, Thurmond, Eastland, and Ervin took advantage of their
strategic positions on the Judiciary Committee to stall consideration of
electoral reform for a year after the House had endorsed it by an
overwhelming vote. Once the issue finally reached the Senate floor, a
determined southern caucus chose not to seriously debate or negotiate but
rather to prevent the Senate from voting. It successfully induced the more-
divided Republican opposition to follow its lead and, together, they
shrewdly exploited the intricacies of Senate procedure to block a change
that was clearly desired by a large majority of the American people.147

Although advocates of reform came tantalizingly close to achieving a
goal that had been pursued since the early nineteenth century, the upshot of
this dramatic episode was the preservation of an institution that had notably
few contemporary defenders.148 In the years of hearings and debates that
unfolded between 1966 and 1970, almost no one argued that the Electoral
College, with winner-take-all, was the best way to choose a president—or
even a particularly good and reasonable way to do so. (The minority report
of the Senate Judiciary Committee took a stab at such a claim, but its words
rang hollow, coming from senators who had actively promoted other
reforms.) Nor did opponents of direct elections openly reject the democratic
principles that advocates of an NPV so strongly stressed: no member of
Congress made the case that the votes of some people should count for
more than the votes of others or that it was acceptable for a candidate other
than the winner of the popular vote to be inaugurated as president.
Opponents maintained instead that “arithmetic equality” was desirable but



not of paramount importance and that the likelihood of a “wrong winner”
was extremely low. As is often the case with electoral reform, the
opposition to change was grounded less in principles or in differing visions
of ideal electoral institutions than in apprehensions about the political
consequences of doing things differently.149 Those apprehensions,
concentrated in three dozen members of the Senate, closed the window on
the twentieth century’s best opportunity to rid the nation of an institution
that most citizens, and most political leaders, had come to regard as archaic,
undemocratic, and dangerous.



 

SIX

LAST CALL FOR THE
TWENTIETH CENTURY

The presidential election of 1976 was a cliff-hanger. The television
networks waited until 3:30 in the morning to declare Jimmy Carter the
winner, and even then, some uncertainty lingered. Carter had a lead of 1.7
million votes in the popular tally, but his margin in the Electoral College
was precarious. He had won several states by razor-thin margins, and a
switch of fewer than 4,000 votes in Hawaii and 6,000 in Ohio would have
given President Gerald Ford an Electoral College victory.

Shortly after that long, tense election night, Birch Bayh placed a phone
call to Senator Henry Bellmon, the Oklahoma Republican with whom he
had worked closely in 1969–1970. “Henry, what do you think?” Bayh
asked. “Do you think we ought to give it another try?” Bellmon replied that
he had been intending to call Bayh. If the election “had backfired and Ford
had been elected, it would have been good for the Republicans but it would
have been bad for the Republic.”1

Thus began the final chapter in the quest of Birch Bayh and his
congressional colleagues to replace the Electoral College with direct
presidential elections. This episode would unfold over two and a half years,
beginning in January 1977 and reaching its anticlimactic conclusion in the
summer of 1979. In many respects it was an echo, a rerun, of what had
transpired in the late 1960s and 1970. Most of the arguments put forward by
both advocates and opponents of reform were the same as they had been a
decade earlier, and there were repeat performances by many of the dramatis



personae. Once again the Senate was the decisive arena, with the legislative
journey of the proposed constitutional amendment governed by that
chamber’s distinctive rules.

Yet there were also key differences, including the active support (at
least for a time) of a Democratic occupant of the White House and the
presence, by 1979, of sixty senators who had not engaged in the battles of
1970. (Twenty new senators, an unusually large number, were elected in
1978 alone.) Of equal importance, the political climate had shifted
considerably between 1969–1970 and the late 1970s. The war in Vietnam
had, at long last, come to an end, removing a bitterly divisive issue from the
national agenda, but nagging economic problems had unsettled Washington
and the nation for much of the decade. The Democratic Party retained its
majorities in Congress, but its liberal wing had suffered stinging defeats in
the presidential election of 1972 and the primary campaigns of 1976. The
Republicans, meanwhile, were regrouping after the scandals of Watergate
and the resignations of both a vice president and a president. In the South,
white leaders were coming to accept the permanence of African-American
enfranchisement and to accommodate a new electorate as well as shifting
partisan lineups. The African-American community was flexing its muscles
nationally and looking beyond the voting rights and civil rights victories of
the 1960s. George Wallace was again governor of Alabama although, after
surviving an assassination attempt in 1972, he had ceased to be a factor in
presidential politics.

This last major reform attempt of the twentieth century, thus, unfolded
with the country in a far different mood than it had been just a decade
earlier. The renewed campaign to get rid of the Electoral College began
auspiciously, with many participants and observers believing, well into
1979, that a national popular vote would finally be adopted. It ended in a
decisive failure tinged with historical ironies.2

Chronology: The Winding Road Revisited

Although the failure to break the filibuster in 1970 had been a severe blow
to the cause of electoral reform, its advocates in Congress had not
abandoned hope. Proposals for constitutional amendments were introduced,
by members of both parties, in every Congress in the early to mid-1970s,



and in 1972 the platform of the Democratic Party—which had solid
congressional majorities throughout the decade—called for the abolition of
the Electoral College “to give every voter a direct and equal voice in
Presidential elections.” It was widely believed that the House would again
endorse a direct election proposal, but its leadership understandably
preferred to let the Senate act first.3

Before the 1976 election, however, there was little movement in the
Senate. In September 1973, Bayh’s Subcommittee on Constitutional
Amendments held two days of hearings on his new proposal (S.J. Res. 1),
which was transparently, if perhaps too ingeniously, designed to win over
those who had objected to the runoff provision in 1970. It called for direct
elections while retaining roles for both Congress and the existing electoral
system: a popular vote winner with more than 40 percent of the vote would
become president, as would a plurality winner with less than 40 percent
who had been victorious in states with the equivalent of a majority of the
nation’s electoral votes. If no candidate reached either of those thresholds,
the decision would be made by a joint session of Congress.4 The proposal
gained bipartisan support, including an endorsement from President Nixon’s
Justice Department, and was approved unanimously by Bayh’s
subcommittee, but the full Judiciary Committee gave it no further
consideration. The hearings themselves attracted little attention, in or out of
Congress—a sign both of diminished interest in electoral reform and the
nation’s growing preoccupation with the Watergate scandal and the brewing
impeachment of a president.5

Two years later, in May 1975, Bayh’s reconstituted subcommittee again
endorsed a direct elections proposal, this time dropping the idea of electoral
vote equivalents and handing the decision directly to a joint session of
Congress if no candidate won more than 40 percent of the vote. Despite
having forty-four co-sponsors, including a dozen Republicans, Bayh was
unable to move the resolution through the Judiciary Committee, in part
because of adamant southern opposition. The obstacles and veto points built
into the amendment process remained as salient as they had been in 1970.6

Meanwhile, political scientists and other analysts set out to provide
answers to some of the questions that had been hotly debated, and never
fully resolved, in 1969–1970. Which states and social groups would gain or
lose influence if the nation jettisoned the Electoral College and adopted



direct elections? Small states, obviously, would surrender some electoral
power, but would the same be true of large urban states that were also
widely viewed as being advantaged by winner-take-all? (And if large states
were to lose influence, who would gain?) Would direct elections harm the
interests of African-Americans and other minorities (or urban liberals, as
Alex Bickel had repeatedly claimed)? Articles and books poured forth,
some of them polemics, others serious empirical investigations, laced with
statistics and often buttressed by mathematical models, many of them
variants on John Banzhaf’s celebrated model of “voting power.”7

The upshot of these efforts was murky, at best. Some scholars
maintained that the Electoral College enhanced the electoral clout of large
states and metropolitan areas, whereas others maintained that only urban
voters were advantaged. A strongly argued book by political scientist
Harvey Zeidenstein concluded that the Electoral College did not “bestow
special advantages” on either small states or urban residents of large states
but that it did advantage “some southern states.” Several scholars concluded
that African-Americans did gain influence from their potentially pivotal
role in large urban states; others found that to be untrue or argued that a
national popular vote offered greater benefits to the black community as a
whole, particularly given the large number of African-Americans still living
in the South. In sum, the net effects of transforming the electoral system
remained impossible to gauge with precision and seemed likely to vary as
the partisan and demographic makeup of states and cities changed over
time. Social science did not resolve the conflicts between competing
political predictions, although as one carefully couched article pointed out,
all of the studies made clear that biases and inequities abounded under the
Electoral College.8

The 1976 election jolted Congress back into action. Birch Bayh and
Henry Bellmon were hardly the only members who were shaken by the
close call, which had been anticipated by some analysts before the election.9

Not only was the election another “near miss” (in which the winner of the
popular vote came within a whisker of not moving into the White House),
but it was a close enough near miss that the losing ticket had contemplated
a behind-the-scenes effort to see if they could reverse the outcome—much
as critics of the Electoral College had long feared and predicted. As vice
presidential candidate Robert (Bob) Dole affably acknowledged after the



election, the Republicans, knowing that the Ohio vote would be subject to
an automatic recount, began “shopping” for potentially faithless electors
elsewhere who could get the Republicans over the top if they did end up
winning Ohio. “We were looking around for electors,” he acknowledged,
naming a few states where they concentrated their efforts.10 Politicians also
knew that Jimmy Carter (and the Electoral College) had dodged a different
bullet in New York. Eugene McCarthy, the iconoclastic liberal and former
Democratic senator, had run as an independent candidate in thirty states,
including New York. At the very last minute, however, the New York State
Court of Appeals, responding to lawsuits launched by the state Democratic
Party, decided to remove McCarthy’s name from the ballot on highly
technical grounds, involving the formatting of his signature petitions. Some
observers believed that had he remained on the ballot, McCarthy might
have attracted enough votes from liberals, who were lukewarm about
Carter, to deliver New York and the presidency to Gerald Ford.11

In the weeks following the election, the nation’s editorial (and op-ed)
pages bristled with calls for the abolition of the Electoral College and the
adoption of direct elections. The day after the election, the Chicago Tribune
published a column by Jerald terHorst, Ford’s former press secretary,
demanding that Congress take action. The Seattle Post-Intelligencer
declared that the “Electoral College System Must Go.” “Abolish the
College,” insisted the Rocky Mountain News, only to be outdone in
vehemence by the Washington Post’s call to “Demolish the College.” The
Austin American-Statesman urged Senator Bayh “to take up the cudgel
again this year while the memory of … last November still is fresh.”12 Such
views, to be sure, were not unanimous: the Wall Street Journal, for
example, stressed the need to retain the Electoral College as one of the few
remaining vestiges of federalism. Even some liberal newspapers, like the
Boston Globe, urged caution—although within a few months the Globe
would strongly back direct elections.13 Perhaps the most surprising stance
was that of the New York Times, which had been a strong advocate of direct
elections in 1969–1970: two weeks after the 1976 election, the Times ran an
editorial pointing to potential problems with a national vote and urging
reformers to focus instead on eliminating electors and changing the
contingent election system. The same issue of the newspaper contained a
column by Tom Wicker favoring direct election.14



Meanwhile in Washington, Bayh, still chair of the Subcommittee on
Constitutional Amendments, moved quickly, introducing Senate Joint
Resolution 1 (S.J. Res. 1) on January 10, 1977; the resolution had forty-one
co-sponsors. Reverting to the direct elections formula of 1969–1970, the
resolution called for a national popular vote, with a runoff between the top
two candidates if neither received 40 percent of the vote. Bayh made it clear
that he and his allies strongly preferred a runoff to the alternative of a joint
session of Congress because only a runoff could ensure that an incoming
president had the backing of a majority of voters. He characterized his
proposal as “the longest considered and most carefully debated
constitutional amendment in the history of our country.” A variety of
companion resolutions were introduced in the House, although it was
understood that the House would not move forward until after the Senate
had acted.15

Less than three weeks later, hearings began under the auspices of the
Judiciary Committee.16 Bayh opened the proceedings on January 27 by
underscoring the lessons of the recent election, observing that the “archaic
electoral college came closer to defeating the popular will” than it had in
either 1960 or 1968; a switch of “one-hundredth of 1 percent of the popular
vote” would have kept Jimmy Carter from taking office. He also noted that
the record of his subcommittee’s hearings on Electoral College reform,
beginning in 1966, was nearly 2,600 pages in length. The testimony of
scores of witnesses added 600 pages to that total by the time the five days
of hearings concluded in February; more than a few of the witnesses had
testified in earlier years, and most of the testimony repeated arguments and
viewpoints that had been put forward in the 1960s. “I admit to being
somewhat hard pressed to find something new to say on this subject,”
observed Ruth Clusen, president of the League of Women Voters. “The
American people have been ready for this for a long time,” she added. “We
hope that Congress is too.”17

The most emotionally resonant testimony came from two men who had
been candidates for national office, Senators Hubert Humphrey and Bob
Dole. Humphrey, a former vice president who had returned to the Senate
after his failed presidential bid in 1968, recalled that he had been testifying
against the Electoral College for decades and urged Congress to act “while
we have fresh in our memories the potential chaos of 1968 and 1976.” A



large and ebullient personality, Humphrey may have felt the press of time
acutely because he had already been diagnosed with the cancer that would
end his life a year later. The “present system,” he insisted, “is a violation of
democratic principle”; he also thought it regrettable that presidential
candidates—himself included—ignored large sections of the country during
election campaigns. Dole was characteristically more succinct but no less
firm in his embrace of direct elections. There were simply “too many built-
in pitfalls” in the current system, and he believed that, contrary to the
claims of critics, direct elections would strengthen the two-party system and
enhance the influence of small-state residents, without advantaging or
disadvantaging either party. “The beauty of the direct election is its
simplicity, its straightforwardness,” he observed. “It’s easily understood by
the electorate, it’s easily administered.” “These characteristics are vitally
important,” he concluded, referring obliquely to the Watergate scandal, “if
we’re going to regain that public confidence or if we’re going to restore that
public confidence in the electoral system.”18

A less well known witness who offered politically promising testimony
to Bayh’s committee was Representative Jack Edwards of Alabama.
Edwards, whose career in the House had begun in 1965, was one of the first
Republicans elected to Congress from the deep South since the nineteenth
century; unlike some others in that cohort, he came from a longtime
Republican family and was not an anti-civil-rights defector from the
Democratic Party. A respected figure, Edwards sponsored one of the
companion resolutions to S.J. Res. 1 and noted proudly that he had also
voted for direct elections in 1969. That an Alabama representative was so
actively supporting an NPV suggested to Bayh and others that it might be
possible to crack the wall of southern opposition. In response to questions,
Edwards indicated that several of the newspapers in his district “had
concluded that I am right, I am happy to say.” He also promised to promote
the ratification of a direct elections amendment in Alabama, if the measure
got that far. “I think if we take the time to explain it,” he concluded, “the
people will understand.”19

Supporters of direct election received a boost in late March when
President Jimmy Carter sent a message to Congress advocating an array of
electoral reforms, including election-day voter registration, public financing
of congressional elections, and a constitutional amendment to replace the



Electoral College with a national popular vote. Carter, like many other
leaders, was worried about declining electoral turnout as well as the loss of
trust in government prompted by the Watergate scandal. Still, his
unequivocal endorsement of direct elections was somewhat unexpected
because he had in the past—even the recent past—appeared to favor more
modest reforms. Vice President Walter Mondale, on the other hand, was
known as a stalwart backer of direct elections, and Carter, according to
some reports, relied on Mondale’s judgment as he finalized his reform
proposals. The president’s views may also have been influenced by his own
“near miss” in 1976 and by a strong pro-reform letter from the presidents of
six major organizations, including the American Bar Association and the
League of Women Voters. Whatever its sources, Carter’s message meant
that, for the first time, a sitting president—and a southerner at that—was
publicly committed to a national popular vote.20 “Mr. Carter’s backing
hopefully will provide the necessary impetus to move the Electoral College
measure toward approval this time in both houses of Congress,” predicted
the Denver Post. The president’s “endorsement is a shift in his position,”
noted the Raleigh News and Observer, signaling support for the measure
among southern moderates, “and should hasten the end of a system
designed for times when the electorate was regarded as an uneducated
rabble and when the communication of information took weeks or months,
not seconds.”21

The drive for direct elections was buoyed by public opinion polls
conducted during the first six months of 1977. A widely reported Gallup
poll released in February found that 75 percent of the American people
approved of replacing the Electoral College with a national vote, while only
15 percent disapproved; even in the South, where support was weakest,
two-thirds of all respondents preferred direct elections. Seventy-nine
percent of Republicans and 71 percent of Democrats favored a national
popular vote, with support widespread across lines of gender, age, and
levels of education. Only among two groups did support for direct elections
fall below 60 percent: southern Democrats (57 percent) and nonwhites (48
percent).22 At the end of May, Louis Harris released a poll with similar
findings, including the notable gap between black and white preferences.
The Harris poll also offered some breakdowns that Gallup had not included.
Protestants, Catholics, and Jews (a remarkable 88 percent) all heavily



favored direct election, as did residents of cities, suburbs, and rural areas;
the same was true of executives, professionals, and blue-collar workers.
Citizens who had voted for Ford and Carter preferred an NPV in roughly
equal proportions (74 and 77 percent), while more than 70 percent of those
who identified as conservative, liberal, or “middle of road” were on board
with the proposed constitutional amendment.23 As Birch Bayh observed in
the Senate, all of the recent polling indicated that the preference for an NPV
was “nationwide and fairly even distributed throughout the country.”24

Positive sentiment about direct elections, however, was less widespread
in the Senate than among the nation’s citizens—as had also been true in the
late 1960s. Urban, liberal-leaning states were underrepresented in the
chamber, many southern Democrats continued to oppose an NPV, and
despite the presence of prominent Republican advocates (including Dole
and minority leader Howard Baker), more conservative members of the
GOP, who were numerous, displayed little interest in jettisoning the
Electoral College. Indeed, in late April the Republican National Committee,
increasingly reflecting the views of Ronald Reagan and his wing of the
party, declared its opposition to President Carter’s entire electoral reform
package. (Reagan described Carter’s reforms as an effort to destroy the
Republican Party and “institutionalize one-party rule” in the United States;
in barely coded language, he stated that eliminating the Electoral College
“would almost certainly result in presidential elections being decided by
swing votes in a handful of the largest cities.”) In part because of this
opposition, most of Carter’s proposals were dead in the water by the end of
the year, and the debate over Electoral College reform took on a more
partisan cast than it had a decade earlier.25 Congressional opponents of
direct election, moreover, resorted once again to a strategy of delay,
obliging Bayh and his allies to spend more than two years wrestling with an
array of procedural obstacles that must have been all too reminiscent of
1969–1970.26

The opposition’s tactical approach became apparent in June 1977 when
Bayh, having spent the spring working to bring undecided colleagues on
board, sought to bring the amendment to a vote in the Judiciary Committee,
which was still chaired by James Eastland. As soon as the issue was
brought forward, Bill Scott, the first Republican senator from Virginia since
Reconstruction, immediately moved to recommit the measure to the



subcommittee—which would effectively have killed it. Scott’s motion was
tabled by a narrow nine to eight margin, with the decisive vote cast over the
phone by Robert Byrd of West Virginia, who had become majority leader
after Mike Mansfield’s retirement the previous January. Scott then began to
filibuster Bayh’s amendment within the Judiciary Committee, the same
tactic that Strom Thurmond (still a committee member) had deployed for
months in 1969–1970. Bayh, fearing that the momentum generated by the
recent election would dissipate, responded with a threat to bypass the
committee and have the resolution placed directly on the Senate calendar,
an unusual stratagem that he had used successfully in 1971 to bring the
Equal Rights Amendment to the floor. He also accused Scott of attempting
to prevent the direct elections resolution from coming to any vote at all.
“You’re not willing to trust the will of the Senate or even the Judiciary
Committee,” he declared.27 Scott may have been a newcomer to the Senate,
but this was not Birch Bayh’s first Electoral College rodeo.

The impasse was broken a month later when Scott ended his filibuster
as part of a committee agreement promising a vote in September, to be
preceded by additional hearings at which opponents of direct elections
would have ample time to air their views. The hearings, held in late July
and August, featured testimony from numerous defenders of the Electoral
College, including academics Aaron Wildavsky, Herbert Storing, and
Martin Diamond, an increasingly prominent conservative political scientist
who was a sharp critic of direct elections and a forceful celebrant of the
virtues of the Electoral College. The committee also heard from a few new
advocates of direct elections, including Joseph Caudle, a member of West
Virginia’s House of Delegates, who reported that his state’s legislature had,
under Article V of the U.S. Constitution, passed a resolution calling for a
constitutional convention to abolish the Electoral College and institute a
national popular vote. Overall, the hearings attracted little attention and did
not appear to change the minds of any Judiciary Committee members. What
did draw attention was the sudden, tragic death of Diamond, who collapsed
from a fatal heart attack shortly after completing his testimony.28

The Judiciary Committee finally voted on September 15, 1977.
Replicating the dynamics of 1969–1970, southern opponents of direct
elections put forward a series of substitute amendments (for district
elections, proportional elections, and an “automatic” plan). All were



narrowly defeated, as was a later proposal by James Allen of Alabama to
replace the runoff election with a joint session of Congress. The committee
then voted nine to eight to approve S.J. Res. 1. The favorable votes were
cast by non-southern Democrats and by Republican Charles Mathias of
Maryland. The opposition consisted of three southern Democrats, two
southern Republicans, and three mountain-state Republicans.29 A
substantial committee report, offering majority, minority, and “additional”
views, was submitted on December 6, 1977.30

Then nothing happened—for more than a year. (For Bayh, this must
have felt like “déjà vu all over again,” in the immortal words of New York
Yankees catcher Yogi Berra.) Jimmy Carter, preoccupied with other issues,
had gone silent on election reform; the Senate calendar was clogged with
pressing business well into 1978; and Majority Leader Byrd was reluctant
to schedule S.J. Res. 1 for a floor debate until Bayh could establish that he
had the sixty votes needed to break the filibuster that loomed ahead.31

(Thanks to a change made to Rule XXII in 1975, invoking cloture now
required sixty votes rather than two-thirds of those voting. Bayh, among
others, believed that this shift would make it easier to shut off debate and
pass an amendment.) Although Bayh assured Byrd more than once that he
had the votes to defeat a filibuster, Byrd chose to prioritize other issues and
to not risk letting the Senate get bogged down, particularly in the busy final
months of 1978. (One key item before Congress during those months was
extending the time period for ratification of the Equal Rights Amendment,
another cause important to Bayh.) The Ninety-Fifth Congress consequently
adjourned without taking any further action on Electoral College reform,
although the Senate leadership promised to bring the issue to the floor early
in 1979, once a new Congress had been seated.32

While Bayh was waiting for the Senate leadership to place S.J. Res. 1
on the calendar in 1978, a new proposal had been thrust into the public
arena, put forward by a prestigious task force of political analysts,
strategists, and scholars assembled by the Twentieth Century Fund. The task
force, which included both advocates and opponents of direct election,
managed to unite its diverse factions behind a scheme called the National
Bonus Plan. Under this plan, the Electoral College would continue to
operate as it long had, but the winner of the national popular vote would be
awarded an additional 102 electoral votes (two for each state and the



District of Columbia). The plan’s appeal was that it would effectively
guarantee victory to the winner of the national vote, while appearing to
preserve the role of states in presidential elections and to protect the major
parties against incursions from splinter parties. Although he made clear that
he still favored direct elections, Bayh took the strategic step in March 1978
of introducing an amendment resolution to implement the National Bonus
Plan—to ensure that it would be discussed in the Senate. Despite its
ingenuity and pedigree, the bonus plan proved inconsequential, never
gaining much traction in or outside of Congress. Bayh was not alone in
concluding that it was something of a “sham,” a “direct election
masquerading as the Electoral College.”33

As the Senate leadership had directed, Bayh reintroduced the direct
elections amendment, now relabeled Senate Joint Resolution 28 (S.J. Res.
28), on January 15, 1979. The passage of more than two years since the
Carter-Ford election had, once again, slowed the momentum for reform and
diminished the sense of urgency spawned by a close presidential election. It
was also apparent that no action taken in the Ninety-Sixth Congress could
be implemented in time for the 1980 election. The delays did, however,
have one silver lining: changes in the membership of the Judiciary
Committee rendered it far more sympathetic to direct elections. Scott and
Eastland had retired at the end of the Ninety-Fifth Congress, and two other
opponents of reform—John McClellan of Arkansas and James Allen—had
died in 1978. (Sam Ervin, a particular thorn in Bayh’s side in 1969–1970,
was long gone, having decided not to seek reelection in 1974.) The new
chair of the committee was Massachusetts senator Edward Kennedy, a
committed backer of direct elections. Bayh’s resolution had thirty-eight co-
sponsors, including twelve Republicans.34

In light of both the long trail of procedural delays and the certainty of
Judiciary Committee approval, Bayh attempted to speed things up by
bypassing the committee and placing the issue directly on the Senate
calendar. Orrin Hatch of Utah, the ranking Republican on Bayh’s
subcommittee, objected to this maneuver, pointing out that there were six
new members of the Judiciary Committee who had not participated in its
previous deliberations.35 Nonetheless, Bayh brought his resolution to the
Senate floor on March 14, opening the debate—in an almost empty Senate
chamber, before the “half-shut eyes of twenty spectators”—with an



impassioned review of both the resolution’s history and the need for
reform.36 After “43 days of hearings, including 9 in the last Congress,” he
declared, it was time for the Senate “to come to grips with the issue on the
merits.” In response, Hatch, who was becoming the point man for the
opposition, listed numerous substantive objections to direct elections and
insisted that it was simply “wrong not to have committee hearings on this
matter,” given the presence of not only new committee members but also
twenty new senators in the chamber (and a total of forty-eight who were in
their first terms.) The next day a compromise was reached, with Bayh
agreeing—again—to additional hearings in return for assurances that the
amendment could be brought up on the Senate floor after June 1.
Strategically, Bayh had little choice—he did not want to hand his
adversaries a procedural club with which to attack the resolution—but the
Indiana senator’s annoyance was palpable. He could not resist pointing out
that in 1977 senators Scott and Thurmond had demanded more hearings,
but when the hearings were held, Scott attended for only part of one day
and Thurmond never showed up at all.37

“I must admit to a certain sense of having been here before,” Bayh
acknowledged as he opened the hearings less than two weeks later. Indeed,
many of the witnesses (including James Michener, Theodore White, Barry
Goldwater, and Bob Dole) had testified at earlier hearings, and there was
little said in the four days of hearings that Bayh and others had not heard
before. The most notable development was the lengthy discussion sparked
by the testimony of Vernon E. Jordan Jr., who was president of the National
Urban League and chair of the Black Leadership Forum. Expanding on
views that he had expressed often since the election of Jimmy Carter,
Jordan sharply criticized the plan to replace the Electoral College with
direct elections as being inimical to the interests of African-Americans.
(More on that below.) The hearings also featured a deft exchange between
Bayh and Jeane Kirkpatrick, a political science professor at Georgetown
who warned of the possible harms that could come from direct elections.
“Remedies produce ills, I think,” she concluded. “But sometimes they save
the patient,” Bayh quickly retorted.38

After the hearings were completed on April 9, the Judiciary Committee,
without a vote, reported S.J. Res. 28 back to the Senate floor, filing its
written report early in May. The majority report was more extensive and



more thoroughly argued than its earlier incarnations had been; in addition to
making the affirmative case for direct elections, it also sought to rebut, one
by one, the major objections that had been raised to an NPV. The “minority
and additional views,” authored by Hatch, Thurmond, and Republican Alan
Simpson of Wyoming, were far more temperate in tone than the Ervin-
inflected minority report of 1970 had been. Hatch and Simpson maintained
that there was no need for Electoral College reform, while Thurmond,
resurrecting the Lodge-Gossett proposal of 1950, argued that it was
essential to eliminate winner-take-all and that the best way to do so would
be through a proportional allocation of electoral votes. All three agreed that
“direct election would create more problems than it would solve.” The stage
was set for the resolution to be debated on the Senate floor in June—and for
the filibuster that everyone believed was coming.39

The Arguments

MOSTLY OLD

Much of the public debate between 1976 and 1979 rehashed arguments and
claims that had been put forward a decade earlier (and in some cases, for
decades before that). Advocates of an NPV insisted that there were
“dangerous flaws” in the Electoral College system: the possibility of a
“wrong winner,” the hazards of faithless electors, the distortions wrought by
winner-take-all, and a contingent election procedure that everyone prayed
would never be set in motion. Bayh also stressed the danger of an election
being brokered by a third-party candidate, citing a 1968 interview in which
George Wallace indicated that if no candidate won an outright majority of
the electoral votes, he expected to cut a deal with Nixon or Humphrey
before the electors gathered to cast their votes. Alongside these criticisms of
the Electoral College, proponents of S.J. Res. 28 reiterated, and
emphasized, their core affirmative argument: that only a national popular
vote, with a runoff election, was consistent with the “American principle of
equal treatment under law.” “Direct election,” observed the majority report
in 1979, “would insure that every vote counts, that all votes count the same,
and that the candidate with the most votes wins.” “It is time for every vote
in the State of Arkansas to count just as much as it does in the state of



Arizona or in the state of New York,” declared Senator David Pryor, a
moderate Arkansas Democrat who was sharply critical of efforts to gauge
which states or populations benefited most from the Electoral College. The
Electoral College, intoned Bob Dole, “is a perversion of democracy, which
should demand victory for the candidate who receives the largest number of
popular votes.” That this perspective was shared by a large majority of the
American people lent strength to its democratic pedigree.40

The opposition sounded equally familiar notes. An NPV would weaken
federalism and reduce the power of the states.41 It would vest too much
power in large urban centers and diminish the influence of small states,
leading to their being ignored during election campaigns. “I do not want to
see a system,” Thurmond declared in 1979, “where 12 big-city states can
practically elect a President, where the candidates will have little
inducement to go into the smaller states.” An NPV, wrote John W. Scott of
the farm organization, the National Grange, “would leave us with a voice
but our words would never be heard.”42 Direct elections would encourage
splinter parties and possibly destroy the two-party system; they could also
yield a “sectionalist president” (presumably from the most populated
regions of the country); they would likely lead to rampant fraud, as
Theodore White had insisted in the 1960s; and they “will turn Presidential
elections into centralized media … events removed from the people of this
country.”43 Runoffs, moreover, would be expensive and produce
uncertainty, “which creates political intrigue and magnifies the likelihood of
violence.” A national ballot would also lead inescapably to Congress taking
control over elections, further centralizing power in Washington.44

The rebuttals to these claims were also familiar, although they were
pressed more strenuously in the 1970s than in earlier years. Federalism, in
the oft-cited words of the venerated Mike Mansfield, was not strengthened
“through an antiquated device which has not worked as it was intended to
work.” More combatively, Stephen Schlossberg, general counsel of the
United Auto Workers and a member of the ABA commission on electoral
reform, testified in 1977 that the federalism objections served as “a cloak to
hide the refusal to allow people to elect their officeholders.” (The ABA, in
1977, issued an updated version of its 1967 report endorsing direct
elections.)45 Small-state arguments were similarly dismissed. Howard
Baker, Frank Church (Idaho), and Hawaii’s Spark Matsunaga (among



others) insisted that the small-state advantage in electoral votes was far
outweighed by the advantages that accrued to large states under winner-
take-all. “Coming from a small state,” Church noted, “I am well aware of
the argument of those who maintain that popular election … would deprive
the less populous states of the relative mathematical advantage they
presently possess in the electoral college. In the real world, it simply does
not work that way.” Evidence was abundant, moreover, that candidates
rarely visited small states during campaigns, and as Patrick Leahy
(Vermont), Jake Garn (Utah), and John Chafee (Rhode Island) pointed out,
most of the people residing in small states favored direct elections. Both
Leahy, a Democrat, and Garn, a Republican, maintained that the small
states would be better off under an NPV than they were with the Electoral
College. Jack Edwards noted drily that “the large populous states could
hardly have more leverage than they have now under the Electoral College
system.”46

Advocates of direct elections also discounted as conjecture the notion
that an NPV would spawn splinter parties and destroy the two-party system.
Dole, Leahy, and Douglas Bailey, the media manager of the Ford campaign,
went further, maintaining that the two-party system would be strengthened
by a national vote, in part because both parties would be encouraged to seek
votes and build organizations in “safe” states.47 Proponents also argued that
election fraud was more likely to occur under the existing system than in a
national election, because winner-take-all made it possible for a small
number of fraudulent votes to deliver all of a state’s electoral votes.
Responding to concerns about runoffs, Bayh insisted that they would occur
rarely, would be manageable if they did occur, and were preferable to any
other arrangement, such as a joint session of Congress, that might lead to
bargaining rather than the popular election of a president.48 As had been true
in the late 1960s, Bayh and his allies offered little resistance to the claim
that an NPV might lead to congressional oversight of election rules and
procedures.

A FEW THINGS NEW

A few new arguments made their way into the mix. Reform proponents, for
example, maintained that an NPV would increase voter turnout, which had



long been mediocre and had declined noticeably from 62 percent in 1964 to
less than 54 percent in 1976. They attributed the low turnout, in part, to the
“fact” that “people are smart enough to know that in the Electoral College
their votes do not count in some circumstances.”49 The decline was also
seen as a sign of deepening alienation from politics and government,
spawned by the divisive war in Vietnam and the political scandals of the
Watergate era. “It is hardly news that we are experiencing a crisis of
confidence in our government institutions today,” testified Lucy Wilson
Benson of the League of Women Voters. “The credibility gap we have heard
so much about in the Johnson years has become a chasm in the wake of
Watergate.”50 A national popular vote, it was believed, would promote civic
engagement and participation, giving citizens everywhere an incentive to
show up at the polls. “Abolition of the Electoral College will be a large step
in increasing each citizen’s sense of participation in his government,”
emphasized Richard Schweiker, a Pennsylvania Republican, in 1977.
Conversely, popular distrust of politicians and of government might be
heightened if Congress declined to adopt a reform that was so heavily
favored by the American people.51

Critics of direct elections made two important additions to their roster of
arguments. The first was that there was simply no need for reform: the
Electoral College “has served the country well,” concluded John Stennis of
Mississippi. A decade earlier most opponents of an NPV had accepted the
premise that the Electoral College was seriously flawed while arguing that
the flaws would best be remedied through district, proportional, or
automatic plans. By the late 1970s such views were less prominent
(although Thurmond stuck to his guns in support of a proportional plan). In
their stead, opponents defended the Electoral College as “a more than
workable system that has proven its effectiveness.”52

Among the building blocks in the argument that the institution had
worked “tolerably well” (as the Wall Street Journal put it) were denials that
the ostensible defects of the Electoral College were, in fact, particularly
important or dangerous.53 “One wonders,” wrote Orrin Hatch in 1977,
“whether the ‘faithless elector’ is really a serious problem.” After all,
faithless electors were few in number and had never affected the outcome of
an election. Although Hatch did favor changes to the contingent election



procedure, the “meager” benefits of abolishing the office of elector “do not
justify the effort to pass a constitutional amendment.”54

“Equally chimerical” were fears that “the present system can elect a
President who has fewer popular votes than his opponent.” Hatch and his
allies believed that the odds of such an event occurring were minuscule, and
they reinterpreted the historical record (not altogether implausibly) to
suggest that “wrong winner” elections had occurred less frequently than
was commonly believed. The traditional narrative that Andrew Jackson had
won the popular vote but not the presidency in 1824, thus, did not take into
account that the legislatures of six states chose electors without holding a
popular vote. In 1876 Samuel Tilden’s ostensible popular vote victory over
Rutherford Hayes came in an election in which “both parties engaged in
widespread fraud,” making it impossible to determine which candidate
really had the most support. Even the 1888 election may not have been a
clear-cut case of the popular vote winner (Grover Cleveland) losing the
Electoral College, because the suppression of black votes in the South
might have illegitimately reduced the totals for Benjamin Harrison. “Wrong
winner” elections, in this telling, had been exceedingly rare in American
history. Austin Ranney, a prominent political scientist then based at the
conservative American Enterprise Institute, summed up the opposition
perspective by testifying that the chances of a “wrong winner” “ever
happening again are very slim.” The minority report also dismissed
concerns about the numerous “close call” elections, including those of
recent vintage (1960, 1968, and 1976), as a “quadrennial parlor game.”55

With twenty-first-century hindsight, it is all too evident that these
confident predictions were sorely mistaken. That same hindsight, however,
makes clear that opponents of reform were correct in one of their related
claims: that there would be no major crisis even if a “runner-up President”
were elected.56 Advocates of an NPV had insisted, in the 1960s as well as
the 1970s, that such an event would produce turmoil and have “potentially
disastrous effects on the legitimacy” of an incoming president; it would
surely generate “resentment, unrest, and public clamor,” a “sense of shock
and outrage.”57 Those dark worries were disputed by Hatch and other
supporters of the Electoral College: no crisis had arisen in 1888, or when
the unelected Gerald Ford assumed the presidency in 1974, and there was
no reason to expect a crisis in the future. “The American people will not, on



their own initiative, react with rage if one of the near-misses actually
occurs,” wrote Martin Diamond in 1977. “They will go about their
business.” Alan Simpson agreed, noting that a “wrong winner” would still
have legitimacy and ample public support.58 There was, in sum, no
compelling reason to amend the Constitution to prevent an electoral mishap
that was extremely unlikely to occur and that the nation could easily
weather.

Defenders of the Electoral College also pushed back against the
argument that the institution was inherently undemocratic, a claim that
Martin Diamond disparaged as “populistic rhetoric.” To do so, they offered
a theoretical defense of the Electoral College as embodying “the American
philosophy of democracy.” Hatch, Diamond, and numerous others,
including the learned Democratic senator from New York, Daniel P.
Moynihan, insisted that the framers of the Constitution had expressly
rejected the arithmetic conception of democracy championed by advocates
of “one person, one vote” and direct elections. That conception was mere
“majoritarianism,” or “plebiscitary democracy,” or “populism”; it “ignores
political and historical realities,” argued Nevada Democrat Howard
Cannon. A national popular vote, declared Hatch, “would transform our
Constitution into a document with all the depth and richness of an abacus.”
The “American idea of democracy,” in contrast, had always interwoven the
local with the national and blended “democratic considerations with all the
other things that contribute to political well-being.” It “channels and
constrains democracy,” Diamond asserted.59

American institutions, accordingly, were designed to generate or require
a “reasonable” majority (a phrase from Thomas Jefferson’s first inaugural
address) or “concurrent” majorities rather than straightforward numerical
ones. Invoking at some length the ideas of John C. Calhoun, the prominent
nineteenth-century defender of states’ rights and slavery, Moynihan, on the
Senate floor, maintained that the success of the American experiment owed
a great deal to the structures that required American governance to be built
upon “concurrent majorities”: federalism, bicameral legislatures, and the
Electoral College, which obliged successful candidates to gain both state
and national majorities. From this perspective, the Electoral College was
neither “archaic” nor “undemocratic,” as proponents of S.J. Res. 28 had
insisted; it was, instead, a suitably complex mechanism for the “formation



of consensus” in a large and diverse polity. “The Electoral College is easy
to defend, once one gets the hang of it,” Diamond insisted. “It is a paradigm
of the American idea of democracy.”60 That a large majority of the
American people preferred direct elections to “the American idea of
democracy” was a potentially troublesome fact, but Simpson and other
senators found it easy to dismiss. The “American people” simply did not
understand the issues or “the full implications of a direct election system.”61

This foray into American history and political theory did not go
unchallenged. The report of the Judiciary Committee in 1979 noted that
Jefferson’s mention of a “reasonable” majority had nothing whatsoever to
do with the presidential election system, and Bayh himself took Moynihan
to task on the Senate floor for, among other things, ignoring the significance
of slavery as an obstacle to the founders’ adoption of direct elections in
1787.62 The validity of the idea that there had always been a distinctively
American conception of democracy was, however, beside the point. By
asserting its existence, the opponents of an NPV were attempting to seize a
portion of the high ground, to offer a plausibly principled reason for not
applying the democratic value of “one person, one vote” to presidential
elections. Although the drift toward conservatism in American politics was
already under way in the late 1970s, the ideological resonance of the
democratic surge of the 1960s—the civil rights movement, the
reapportionment revolution, the expansion of voting rights—remained
strong. Those who wished to preserve the Electoral College, particularly in
the face of polls revealing that the people wanted to abolish it, needed to
rescue, or insulate, the institution from the taint of being undemocratic. The
“American idea of democracy” was one way of doing so.

MINORITIES

Believe it or not, Mr. Chairman, we are arguing here for the status quo.
—Vernon Jordan Jr.

The direct popular election of the President and Vice President is an idea whose time
has not only come, but is long overdue.

—John Lewis

In the spring of 1977, soon after Jimmy Carter had put forward his electoral
reform package, Louis E. Martin, one of the most influential African-



Americans in Washington, predicted that “the abolition of the Electoral
College is bound to stir up a lively debate with black leaders taking
different sides of the issue.” Martin knew whereof he spoke. A lively debate
did indeed ensue among black leaders regarding the advantages and
disadvantages, for African-Americans, of replacing the Electoral College
with direct elections. Concerns about a national popular vote had, of course,
been voiced in the late 1960s, by Clarence Mitchell among others, and the
NAACP struggled with the issue in 1970, linking its worries about direct
elections to the need to strengthen protections for voting rights in the South;
its board finally endorsed direct elections in the early fall of that year. The
issue then remained dormant in the early 1970s, receiving little attention
from leaders or in the African-American press. After the 1976 election,
however, the desirability of reform for minority groups became a prominent
and consequential concern, not only in the African-American community
but in the hearing rooms, and on the floor, of the Senate.63

As Louis Martin knew, African-American political leaders were deeply
divided over Electoral College reform in the 1970s, as were black citizens
nationwide. (See the polls cited earlier in this chapter.) The only African-
American in the Senate, Edward Brooke, a Massachusetts Republican, was
a co-sponsor of S.J. Res. 1 in 1977, although the failure of his reelection bid
in 1978 meant that his voice would be absent from the final debates in
1979. Key black members of the House, including John Conyers, Augustus
Hawkins, Shirley Chisholm, and Parren Mitchell (Clarence’s brother),
favored direct elections, as did the nationally known activist John Lewis,
who would become a member of Congress in 1987. But the Congressional
Black Caucus was too divided to take an official position, and the leaders of
many important African-American organizations, including Benjamin
Hooks of the NAACP and Vernon Jordan Jr. of the Urban League, lined up
in staunch opposition to reform, insisting that “the precious, though limited,
political influence of black Americans would be curtailed under direct
elections.”64

This opposing view—which lived in tension with the egalitarian ethos
of the civil rights movement and the Voting Rights Act—was rooted in the
perception that the Electoral College, with winner-take-all, encouraged
presidential candidates to be responsive to the interests of African-
Americans because they constituted a critical group of swing voters in



large, northern states. Thanks to both their strategic geographic location and
their tendency to vote as a bloc, African-Americans were able to wield
power out of proportion to their numbers in presidential elections.
According to the NAACP, that advantage was “justified and necessary” to
offset the underrepresentation of blacks in Congress, and it would be lost in
a national direct election that put no premium on gaining votes in large,
pivotal states. This perspective echoed the arguments that African-
American leaders and many white liberals had advanced in combating the
Lodge-Gossett proportional plan in 1950.65

The virtues of the Electoral College seemed particularly salient to those
black leaders who believed that the best political strategy for African-
Americans was not to bind themselves too closely to the Democratic Party
but to engage instead in “balance of power” politics—inviting Republicans,
as well as Democrats, to address black issues and court black voters. Eddie
Williams, the president of the Joint Center for Political Studies, a think tank
in Washington, accordingly encouraged both the Ford and Reagan wings of
the Republican Party to signal their support for civil rights issues at the
1976 convention. This effort bore little fruit: the party platform had little to
say about civil rights, and Ford ended up winning only 8 percent of the
African-American vote. But Williams and others continued to reach out to
Republicans in the later 1970s, urging them to be attentive to African-
American interests and not to write off the African-American vote. In 1978
Reverend Jesse Jackson, then the head of Operation PUSH, addressed a
meeting of the Republican National Committee at which he declared that
African-Americans needed the “Republican Party to compete for us” and
assured his audience that blacks would vote for “Republicans who appeal to
their vested interests.” Vernon Jordan adopted a similar stance, suggesting
ways the Republican Party could modify its policies to mesh well with the
“black agenda.” Republicans were responsive to these initiatives,
particularly while former Tennessee senator Bill Brock was head of the
RNC (1977–1981). The party did reach out to African-Americans and
upped its share of the black vote to 14 percent in 1978 and to 15 percent in
1980.66

For Williams, Jordan, and many other African-Americans, the 1976
election validated the perception that blacks constituted a key group of
swing voters who could play a decisive role in presidential elections, thanks



to the Electoral College. Jimmy Carter, they were convinced, owed his
narrow victory to the votes of African-Americans in key states like Ohio, as
well as in the South, where the Georgia governor had (temporarily) rolled
back the Republican tide that was transforming the region. The Joint Center
for Political Studies determined that the black vote was responsible for
Carter’s margin of victory in seven states, leading Williams to conclude that
the 1976 election marked “the first time in history that the black vote has
played such a major role … in the election of a president.” More
flamboyantly, Jesse Jackson declared that “hands that picked cotton in 1966
did pick the President in 1976, and could very well be the difference in
1980.”67

Despite such celebratory declarations, the aftermath of the 1976 election
seemed to affirm and encourage the need for a “balance of power” strategy
and outreach to Republicans. Although black leaders and editorial writers
were convinced that the election left Carter with a heavy debt to the
African-American community, his early personnel appointments and policy
choices, particularly with respect to the economy and jobs, indicated that
the president’s priorities were not their own.68 All too quickly, the hope and
excitement triggered by Carter’s election soured into disappointment and a
loss of confidence in his administration, sentiments that were sharpened by
Carter’s proposal to abolish the Electoral College. In July 1977, in a speech
at the annual conference of the National Urban League, Jordan underscored
his opposition to that proposal, insisting that it would have “undemocratic
results.” Direct elections “would weaken the political power of the cities
and the poor, and it would unbalance our political system. Do away with the
Electoral College,” he warned, in a speech that caught Bayh and his staff by
surprise, “and in 1980 the black vote will not make the difference it did in
1976.” “It is unseemly,” Jordan concluded, “for an administration that owes
its existence to solid black electoral support to propose a new system whose
effect would be to sabotage that support by diluting black voting power.”69

A week after Jordan’s speech, Williams testified before Bayh’s
subcommittee. Although he couched his statements tentatively, repeatedly
citing the need for further research, Williams maintained that “abolition of
the Electoral College at this time would probably have the effect of
reducing the significance of the black vote.” There were problems with the
Electoral College, he acknowledged, but the likelihood of the popular vote



loser becoming president was tiny and the faithless elector problem could
be solved through other means. More pointedly, Williams believed that a
switch to direct elections would redirect campaigns away from urban
centers and dissipate the leverage that black voters gained from being
“strategically concentrated in the metropolitan areas of key states.” (When
Bayh pointed out that many opponents of direct elections believed that
precisely the reverse would be true—that metropolitan areas would gain
clout—Williams equivocally responded that “one can argue in both ways.”)
Williams, who did not display a sure grasp of either the academic literature
or previous testimony, also raised two other distinctive concerns. The first
was that blacks, who had relatively low turnout rates, would be less likely
than whites to “turn out to vote again in a runoff.” The second, stemming
from debates among activists, was that direct elections would encourage
“special-interest” candidates, including African-Americans who made a
“direct appeal to black interests.” Such candidates would draw African-
American voters away from the major parties and further lessen their
influence. At the end of his testimony, Williams submitted as an exhibit a
resolution passed by the NAACP a month earlier opposing the direct
election of the president.70

This current of thought circulated widely among African-Americans in
the late 1970s. The conservative Atlanta Daily World, the oldest black
newspaper in Georgia, editorialized in defense of the Electoral College,
emphasizing the critical role that African-Americans had played in the 1964
and 1976 elections; it also offered frequent reports that local notables and
organizations preferred to keep the existing system. “Amendment Would
Greatly Reduce Power of Negro Vote” ran the headline to one news story
about Bayh’s proposal. The Electoral College is “our last line of defense,”
claimed Roy Patterson, an influential journalist with ties to the Urban
League; abolishing it would be “suicidal for black elected officials.” “How
can any black person in his right mind support the abolition of the Electoral
College,” he asked, referring to Congressman John Conyers, whose 1969
speech in favor of an NPV remained well known.71 Farther north, the
Cleveland Call and Post, also a conservative paper, ran guest columns
about the Electoral College by Jordan, Williams, and Hooks in 1977, and
the Philadelphia Tribune editorialized against direct election, pointing out



that “this government never was intended to be the purist of all
democracies.”72

The most ample and focused articulation of these views came in
Jordan’s own testimony to Bayh’s subcommittee during the last round of
hearings in April 1979. Jordan appeared in his role as chair of the Black
Leadership Forum (BLF), a recently created umbrella organization
consisting of the heads of sixteen civil rights and political organizations.73

His appearance had been preceded, six weeks earlier, by a controversial
telegram from the BLF to Bayh, Thurmond, and others, opposing S.J. Res.
28 and demanding that Bayh not proceed without additional hearings.74

Perhaps in response to Bayh’s unhappiness with that telegram, Jordan
opened his testimony with fulsome praise of the senator as “an old and dear
personal friend” who “has long distinguished himself as a fighter for the
rights of black people.”75

Speaking on behalf of most, but not all, members of the BLF, Jordan, a
powerful speaker, declared that “after much soul searching and weighing of
available evidence … we must voice the strongest opposition to the
proposal to abolish the Electoral College.”76 He then spelled out a full roster
of objections to the proposed reform: there was no crisis that demanded
action; the Electoral College was needed to preserve the two-party system;
the Electoral College was “an essential balancing mechanism” that
permitted large urban states to offset the advantages that small states held in
Congress; and direct elections would diminish the influence of African-
Americans by depriving them of their swing-vote status as well as their
ability to form coalitions in the large industrial states in which they were
concentrated. Such coalitions, he maintained, were most readily constructed
in those states where “more white voters can be expected to empathize with
the issues of major concern to blacks,” and they would disappear in a
direct-election environment in which “splinter parties and single issue
candidates—black and white—would polarize voters.” “Direct election,” he
noted, picking up a theme that Williams had introduced two years earlier,
“would inevitably mean formation of black political parties, voting along
racial lines and increasingly separated from the major parties, who would
themselves be weakened and would be dependent on coalitions with
splinter groups.” As to the possibility of the Electoral College producing a



“wrong winner,” Jordan declared, “I am prepared to take my chances, based
on history.”77

Bayh, very respectfully, challenged not only Jordan’s conclusions but
also some of the claims he had put forward to make his case. Drawing on
data prepared by his staff, the senator questioned whether African-
Americans were really disproportionately concentrated in the large
industrial states and whether election outcomes in those states had
frequently been determined by close margins or by the black vote. Bayh
also pointed out that much of the African-American population remained
concentrated in the South, where blacks could not expect to remain as
swing voters for very long—despite the unusual election results of 1976
when a former governor of Georgia was the Democratic candidate. Bayh’s
counterclaims were deftly presented, but they could not dislodge Jordan’s
conviction that the political well-being of the black community depended
on maintaining a strong two-party system and the ability of African-
American voters to serve as potentially decisive swing voters. The Electoral
College served those aims well; direct elections, in contrast, offered a future
“shrouded in uncertainty.”78

Influential as the views of Jordan, Williams, and the BLF surely were,
they were nonetheless challenged, publicly and strenuously, by other
African-American leaders who favored direct elections and embraced the
principle that all votes should count equally in presidential elections.
Michigan representative John Conyers’s speech on the floor of the House in
September 1969 was often cited in the 1970s, including in the Judiciary
Committee’s 1977 report. Conyers, first elected in 1964 and one of the
founders of the Congressional Black Caucus, had acknowledged that direct
elections might “operate somewhat as a disadvantage” for African-
Americans in the North, but he believed that this would be offset by the
empowerment of blacks in the South. More important to Conyers, a
progressive who would serve fifty years in Congress, were the inequalities
in the weighting of votes in the existing system. Among the examples he
cited was the contrast between Connecticut and South Carolina; each cast
eight electoral votes in 1968, although 616,000 voters went to the polls in
Connecticut while only 261,000 voters did so in South Carolina. The
“sound” principle of “one man, one vote,” he argued, “must be extended to



our presidential elections just as it has been extended to the election of the
House.” Conyers stuck to those views in the 1970s.79

Civil rights leader and voting rights organizer John Lewis struck similar
notes in a written statement delivered to Bayh’s subcommittee in the spring
of 1979. “It is based on the fundamental principle of ‘one man, one vote’
that I view the direct election of the President,” Lewis wrote. “Its value is
self evident: every person’s vote counts, and every vote must count the
same. It was on this principle that we suffered abuse, attack, and even death
in the struggle for the right to vote for minorities.” After sketching the
substantial progress that had been made in the South since 1960, Lewis
maintained that “one kind of major disfranchisement” remained, and “that
is in the Electoral College system.… With the Electoral College and the
‘winner-take-all’ rule, you can be part of a minority—whether 5 percent or
49 percent—in a state and have your vote thrown away, or really, recast for
the winner.” He noted ruefully that it would have been “much easier … to
register new people” in the South if they had believed that their votes would
count in the final tally.80

Lewis, who was from Alabama and would later represent Georgia in
Congress, acknowledged that some of his “friends in the black community
maintain that they are in favor of the Electoral College because they believe
it works to the advantage of blacks in the cities in the larger northern
states.” “But,” he observed, “I have trouble understanding how they justify
that belief—how can anyone explain to blacks in Chicago or Detroit or
New York City that although they’ve turned out over 90 percent for one
candidate, their state’s electoral votes all go for another.” Going a step
further, Lewis insisted that the “temptation of temporary advantage” or
partisan gain had to be put aside. “That every person’s vote should count
the same is one of the fundamental principles which is bedrock in this
country. Having won the long and difficult and dangerous struggle to win
the right to vote, we cannot now accept the proposition that any one
person’s vote can count more than another.”81

Congressman Louis Stokes from Cleveland also seized the progressive
baton, voicing a multipronged argument for direct elections in the spring of
1979. Testifying to Bayh’s subcommittee, Stokes noted that he had voted
for the NPV amendment in 1969 and had co-sponsored similar measures
ever since. “The present system for choosing our Presidents is outdated,



unsafe, and undemocratic,” Stokes maintained, and “the only truly just
alternative is direct election.” Stokes, unlike Jordan, did worry that a winner
of the popular vote could end up being denied the presidency, and he
deplored the use of intermediaries to cast ballots for the nation’s chief
executive. The perpetuation of such an institution “is out of step with the
trend of our history.” Stokes believed that direct elections would encourage
participation, particularly among southern blacks, and would “force the
major parties to devote more attention to their non-centrist wings—thereby
both making the parties more responsive to their memberships and also
giving the voters a more meaningful choice at the polls.” Stokes wanted the
electoral system to challenge and stretch the two major parties, rather than
simply protect the two-party system.82

The Ohio congressman also disputed, at length, the claim that the
existing system was “advantageous to urban and minority voters.” He was
skeptical that political leaders in key states could actually deliver blocs of
voters (“like great masses of cattle”) or use them as “bargaining tools.” At
the same time, he thought that “black voting strength” was sufficiently
transferable to the national level that candidates in a direct election were
unlikely to ignore the interests of African-Americans. There was, therefore,
no need to preserve an archaic institution in order to advance the interests of
black people. Given the protections afforded by the Voting Rights Act,
moreover, “there’s no excuse for giving a voting advantage to some people
and handicapping others. That’s what we fought against in the
reapportionment battles in the 1960s.” (Stokes had played an important role
in those battles in Ohio.) Direct election, in sum, was “essential to ensure
both that the blacks have reason to go to the polls and that their votes do
become a part of the national tally.”83

The arguments put forward by Stokes and Lewis were, of course,
implicitly critical of the stance taken by leaders of the major black
organizations. Carl Rowan, a highly respected journalist and former official
in the Kennedy and Johnson administrations, was more explicit. In June
1979, as the debate over the Bayh amendment neared its end, Rowan
published a column attacking Jordan and Williams for being “hung up on
the myth that black political power is concentrated in nine large states.”
Black political power, Rowan argued, was not concentrated in those
northern states, and the Electoral College did not protect African-American



interests. Indeed, thanks to the passage of the Voting Rights Act, it was the
South that had become “the area of resurgent black political power,” and
“blacks in the South have really been shafted by the Electoral College”—
generally casting their ballots for candidates who (except in 1976) never
received any electoral votes. In a final jab, Rowan noted that conservatives
like Thurmond were quoting black defenders of the Electoral College, and
he cautioned Jordan and his allies to stop “letting the foes of electoral
progress hide behind the pretense that they are looking out for ‘those poor
black folk.’ ”84

The sharply contrasting perspectives put forward by the two camps of
black leaders were imported directly into the debates in the Senate and in
the national press. As Rowan had angrily pointed out, this occurred partly
because leading opponents of reform repeatedly and favorably cited
African-American defenders of the Electoral College. “Direct election
would endanger minority rights,” declared the dissenting report authored by
Eastland and Scott, among others, in 1977; its successor in 1979, written by
Hatch, Thurmond, and Simpson, quoted Jordan at length.85 In March 1979,
from the floor of the Senate, Thurmond inserted into the record the telegram
that he had received from the Black Leadership Forum arguing that direct
elections would “result in the dilution of the votes of blacks and other
minority groups.” (Thurmond blithely ignored the fact that his own
preferred plan, proportional elections, would have the same effect.) A day
later, another former opponent of desegregation, Republican Jesse Helms of
North Carolina, noted approvingly that under the Electoral College
“minority groups within the heavily industrialized states can be decisive in
the disposition of all of those states’ electoral votes.”86 (No one appears to
have remarked on the irony that this was precisely the reason Helms’s
southern predecessors and ideological kinsmen had sought to replace
winner-take-all with proportional elections via the Lodge-Gossett
amendment.) In the final rounds of debate, Hatch again cited Jordan’s
testimony, and Thurmond placed in the record an array of articles detailing
black opposition to Bayh’s proposed amendment. The opponents of
electoral reform, thus, presented themselves as protectors of minority rights,
and they had stronger evidence to back that claim than had been the case in
1970, when the same issue had briefly appeared.87



Unsurprisingly, Bayh and other advocates fought back strenuously,
reaching out to African-American leaders outside the Senate and devoting
substantial portions of both the 1977 and 1979 reports to countering the
argument that direct elections would weaken black political influence. They
mobilized academic studies and their own statistical breakdowns to
challenge the notion that African-Americans had significant leverage in the
large states; they emphasized that blacks in the South were seriously
harmed by the Electoral College; and they underscored testimony from a
well-regarded Republican campaign consultant that campaigns often “write
off the black vote” because many states with sizable black populations were
not competitive. (The consultant, Douglas Bailey, the media manager for
the Ford-Dole campaign, had also testified that the black vote could not be
ignored in a direct election and that consequently the “leverage of the
minorities would increase.”) The 1977 report cited Conyers’s conclusion
that “the direct election of our President will insure that a black man’s vote
will count in those states where it is currently ineffectual,” and its successor
in 1979 featured extensive quotations from Lewis and Stokes.88 On the
Senate floor, Edward Kennedy, a close friend of the civil rights movement,
pointed out that in uncompetitive states like Massachusetts, neither African-
Americans nor any other minority had any leverage in presidential
elections. Bayh also reached beyond the confines of the Senate to put his
perspective forward: in the spring of 1979 he sent a letter to the Atlanta
Daily World (and presumably other newspapers as well) citing the opinions
of well-known African-Americans who favored direct elections.89

Although the debate about the impact of reform on minorities was
centered on African-Americans, some major Jewish organizations also
weighed in. (In contrast to what might occur in the twenty-first century,
there was scant mention of other ethnic or racial minorities.)90 The
American Jewish Congress (AJC) was the only Jewish organization that had
voiced opposition to direct elections in 1969, and it reiterated its opposition
in the late 1970s after difficult internal debates. Adopting a stance that
paralleled Jordan’s, Howard Squadron, a prominent New York lawyer
serving as the president of the AJC, testified to Bayh’s committee that his
organization (and others) opposed direct elections because they would
vitiate the influence of Jews in those urban states, including New York,
where the Jewish population was concentrated. He also believed that the



Electoral College helped to prevent “the nomination of candidates likely to
be objectionable to sizable minority groups.” Nathan Perlmutter, the
national director of the Anti-Defamation League of B’nai B’rith, submitted
a letter to Bayh making similar points. “The Electoral College provides
minorities, be they of race, color, creed or political viewpoints, with the
opportunity to be heard,” he wrote. A national popular vote, in contrast,
would destroy the two-party system and lead to “the formation of
independent political parties by minority groups,” which would yield
presidents with “far less incentive” to consider “minority rights and needs.”
Neither Perlmutter nor Squadron believed that there was much chance that a
candidate who lost the popular vote could become president, and both
indicated that the “faithless” elector problem had less drastic solutions.91

Notably, the views of both Squadron and Perlmutter were reported at length
to the readers of the Atlanta Daily World.92

That Squadron and Perlmutter did not speak for the entire Jewish
community was evident in the opinion polls indicating that Jews
overwhelmingly favored direct election—polls that were downplayed by
the executive director of the AJC.93 It was underscored by Sherley Koteen,
chair of the Washington Subcommittee of the National Council of Jewish
Women. Testifying in favor of direct election in 1977 on behalf of the
100,000 members of her organization, she emphasized the importance of all
votes counting equally and discounted claims that direct elections would
damage federalism or destroy the two-party system. She also thought it
important, at a time of declining trust in the political system, that reforms be
enacted to promote fairness and equity. In a further challenge to Squadron
and Perlmutter, Koteen took issue with the “premise” that there existed a
Jewish “block vote,” that all Jews in a state like New York could be
expected to vote the same way. “We don’t have a block vote even on this
issue of the amendment among Jewish organizations and among Jewish
individuals.” Koteen’s observations were on target: despite the prominence
of organizations like the AJC and the Anti-Defamation League, five of the
seven Jewish members of the Senate co-sponsored Bayh’s amendment in
1979. New York’s Jacob Javits, a liberal Republican who had served in the
Senate since 1957, observed that “even if one believes that minorities can
exercise disproportionate influence under the Electoral College, it seems to



me to be contradictory to support the one-man, one-vote principle while at
the same time opposing the direct election of the President.”94

“In the foreground of the debate for the first time this year,” reported the
New York Times in 1979, “is an argument by minority groups that abolition
of the Electoral College would deprive them of political influence.” One
remarkable, and deeply ironic, upshot of that foregrounding was that
numerous black and Jewish leaders found themselves on the same side of
the electoral reform debate as southern conservatives with whom they had
little in common—and who had long defended the Electoral College as a
means of protecting white supremacy. Still, the notion that the Electoral
College protected minority interests gained some traction among liberals,
who had been almost unanimous in their support for a national popular vote
in the late 1960s. The Electoral College, wrote Curtis Gans, an activist and
voting expert, “insures that the needs and desires of significant minorities
will be taken into account.” Most liberal members of Congress, to be sure,
remained unpersuaded by the claim that a possible loss of influence by
minority groups outweighed the manifold virtues of direct elections, yet
even in the Senate, the argument made inroads. As Carl Rowan observed,
“puzzled Senate liberals” were reluctant to “vote for anything that is
construed as disenfranchising blacks.”95 The voices of those “puzzled” or
unsettled liberals would be heard during the final weeks that S.J. Res. 28
remained before the Senate.

In retrospect, one of the more striking features of the debate among
African-American leaders was the breadth of the gulf between the two
camps. They disagreed about facts (whether or not black voters constituted
a crucial bloc of swing voters in large northern states); about values (the
sanctity or universality of the principle of “one person, one vote”); and
about the relative importance of the North and the South to the black
community’s goal of influencing presidential politics. These disagreements
emerged both from differing assessments of the historical record and from
differences in ideology, temperament, and institutional agendas. The black
community, as Jordan observed in his testimony to the Senate, was not
“monolithic,” and disagreements abounded about issues large and small.96



From the vantage point of the twenty-first century, the arguments in
favor of keeping the Electoral College seem significantly less compelling
than the “one person, one vote” vision advanced by men like Conyers,
Stokes, and Lewis. As critics pointed out (at the time, and since), the notion
that the Electoral College served the interests of minorities rested on a
shaky, and shifting, factual foundation. African-Americans were not, in fact,
disproportionately concentrated in the large industrial states of the North;
those states were not necessarily close in presidential elections; and blacks,
who had voted heavily Democratic since the mid-1960s, were not really
swing voters, readily courted by both major parties.97 In contrast, the
position that all votes should count equally in a national popular election
was grounded not in a political calculus but in a principle that had propelled
the apportionment revolution and was at the heart of the civil and voting
rights movements. That principle endured, while the estimations of electoral
influence changed over time, not only for African-Americans but for all
minority groups.98

The breadth of African-American support for the position taken by
Jordan and his colleagues, thus, should be understood as the product of a
particular historical moment during which it seemed plausible that the
Electoral College could serve black Americans well. The Republican Party
retained a strong moderate wing in the mid-1970s, and it was not unrealistic
to believe that the GOP might seek to revitalize its historic ties to the
African-American community and compete for black votes. Decades of
large-scale migration out of the South, which intensified after World War II,
had significantly enhanced African-American electoral power in the North,
leading many to conclude that the key nodes of black political life and
power would remain in cities like Detroit, Cleveland, Chicago, New York,
and Washington. (In fact, the Great Migration northward was already
coming to an end, but that was not yet clear in 1975.) Meanwhile, in the
South, the political prospects of African-Americans were laced with
uncertainty as newly enfranchised voters mobilized while facing a rapidly
shifting partisan landscape. Above all, perhaps, the 1976 election appeared
to demonstrate the truth of the proposition that the black vote could be
decisive in the Electoral College: Carter’s victory margin was narrow and
an unusual number of states (including sizable ones like Ohio and
Pennsylvania) were won by margins small enough to be attributable to the



African-American vote. This backdrop lent credence to arguments for
preserving the Electoral College despite its inegalitarian and problematic
features—although those arguments, in the end, failed to persuade many
black leaders and citizens.

Postscript. In subsequent decades, African-American support for the
Electoral College faded. While Vernon Jordan’s 1979 testimony continued
to be cited, primarily by white conservatives, well into the twenty-first
century, African-American leaders and organizations recalibrated their
views.99 Reverend Jesse Jackson, influenced in part by the outcome of the
2000 election, publicly called for abolition of the Electoral College in 2004;
his son, Congressman Jesse Jackson Jr., introduced amendment resolutions
calling for a national popular vote on numerous occasions between 2004
and 2012.100 A more telling signal of change came in 2008 when the annual
convention of the NAACP and the organization’s board of directors
approved a resolution expressing the organization’s support for a national
popular vote and “a constitutional amendment abolishing the Electoral
College.” The lengthy resolution repudiated, point by point, many of the
claims that had undergirded the NAACP’s support for the Electoral College
in the 1970s. Relatively few African-Americans, the resolution noted, lived
in the thirteen most competitive states, and even fewer lived “in states
where the African American voting population is likely to determine the
outcome of that state’s election.” Reflecting the indisputable fact that blacks
voted overwhelmingly Democratic (and thus were not swing voters), “the
interests of most African American voters are increasingly discounted by
the platforms of both dominant political parties.” Finally, the resolution
proclaimed, “the NAACP supports the ideal of one person, one vote.” Louis
Stokes and John Conyers had, belatedly, won the day.101

Finale
For a decade, polls have shown that more than seventy-five percent of the American
people want to elect their Presidents by popular vote.
The Senate does not.

—Seattle Times, July 11, 1979

The long-awaited final floor debate on Senate Joint Resolution 28 opened
on June 21, 1979. The debate was expected to be lengthy, pausing for the



weeklong July 4 recess, and resuming after senators returned to
Washington. Both advocates and opponents of the resolution signaled
publicly that the outcome was uncertain, and the threat of a filibuster
loomed large. Alternatives to a national popular vote, such as district or
proportional plans, might still be brought up for consideration, and Orrin
Hatch himself had filed twenty-four amendments to S.J. Res. 28. Bayh and
his allies believed that they had the requisite sixty votes to invoke cloture,
but they were far less sure that they could muster the sixty-seven votes
needed to approve the amendment. (The New York Times reported that they
had an “outside chance” of reaching sixty-seven.) Their best hope was that
the dynamics of the debate, including a successful cloture vote, might
generate enough momentum to sway a large proportion of the dozen
senators who were undecided.102

Bayh opened the debate with remarks emphasizing the impressive
breadth of support for the amendment. Not only did national polls indicate
that “in every region of the country … a large majority of the people
favored” direct elections, but a recent poll conducted by the Salt Lake
Tribune, Hatch’s hometown newspaper, found that 80 percent of the citizens
of the Rocky Mountain states expressed the same preference. (Many
senators from those states had opposed the measure in 1970.) The people,
Bayh declared, wanted to put “the election of the President on a truly
democratic basis.” Bayh also listed the major organizations that supported
the amendment, including the Chamber of Commerce, the AFL-CIO, the
Farmers Union, and the American Bar Association. He noted too that three
different polls of state legislatures indicated that a majority “would vote to
ratify an amendment for direct popular vote.” (That a majority would be
insufficient was not mentioned.) Finally, in an effort to preempt the small-
state objection to a national popular vote, Bayh entered into the record the
names of twenty-one co-sponsors who came from states with fewer than ten
electoral votes.103

Hatch was more combative in his opening remarks, citing Yale Law
professor Charles Black’s 1970 observation that the proposal, if passed,
would be “the most deeply radical amendment which has ever entered the
Constitution of the United States.” S.J. Res. 28, Hatch maintained,
subordinated all other values to the goal of achieving “political equality”
and reduced the “complex idea” of democracy “into a simple-minded



arithmetic majoritarianism.” He then extolled the virtues of both the
Electoral College and of winner-take-all while itemizing the defects and
hazards of a national popular vote. Along the way, he entered into the
record articles and excerpts from testimony in support of his position.104

The debate then limped on for several days, with senators on both sides
stating their positions and repeating well-worn arguments about (among
other things) small and large states, minorities, the preservation of the two-
party system, the likelihood of fraud, the dangers of runoff elections, and
the intentions of the founding fathers. Despite numerous pointed exchanges
between the two sides, there was far less rancor and edginess to the debate
than there had been in 1970, as well as less drama, urgency, and public
attention. A potentially significant detour, however, appeared on June 26
when Senator Harry Byrd of Virginia proposed to amend S.J. Res. 28 with
his own long-sought amendment mandating a balanced budget for the
federal government. According to Senate rules, Byrd’s proposal had to be
addressed before S.J. Res. 28 could be brought up for a vote. Partly in
response, and fearing the introduction of other “non-germane” amendments
as a delaying tactic, Bayh and seventeen other senators filed a cloture
motion shortly before Congress recessed on June 27.105

When the debate resumed on July 9, Bayh and his allies were
anticipating a cloture vote the next day or perhaps two cloture votes over
the course of several days. If cloture were successfully invoked, and if
Byrd’s balanced budget amendment could be shelved, the Senate would
turn to a time-limited debate on the merits of S.J. Res. 28, followed by a
vote. But to Bayh’s surprise, Hatch and Thurmond, on the Senate floor,
proposed a different path forward: to forego or “vitiate” the cloture vote and
proceed on July 10 to an “up or down” vote on the direct election
amendment. “Everybody has made up his or her mind at this point,” Hatch
insisted, and it would be best to avoid “the charade of continued debate.”
“Why have a cloture vote?” asked the frequent filibusterer Thurmond,
without a hint of irony. “That is going through a ceremony that is
unnecessary.” Bayh was caught off balance. He had been working for more
than a decade to get the Senate to vote “up or down” on direct elections, yet
he had been counting on several additional days of substantive debate and
personal meetings to address issues of concern to uncommitted senators. He
also quickly recognized, and acknowledged, that Hatch and Thurmond’s



tactical move meant that they were confident that “we do not have 67
votes.” Clearly, Hatch and Thurmond, as well as Bayh, had been counting
heads and making phone calls during the recess. After Harry Byrd was
persuaded to withdraw his amendment (in exchange for commitments from
Bayh to give it full consideration in his subcommittee), Bayh was left with
little choice: he agreed to hold the vote at 5 P.M. on July 10.106

The final two days of debate were listless, with the Senate chamber
often half-empty and leaders on both sides finding it difficult to round up
enough speakers to fill the allotted time.107 Still, the floor debate, before and
after the recess, offered glimpses of two limited but noteworthy political
shifts that had occurred since the showdown of 1970. The first was that a
handful of southern Democrats actively supported a national popular vote:
all of these men were new to the Senate in the 1970s, younger than their
predecessors, less steeped in the conviction that the Electoral College was
essential to protecting the southern way of life. David Pryor of Arkansas,
for example, spoke out frequently in behalf of the principle of “one person,
one vote,” playing a role not unlike that of Howard Baker in 1970. (Baker,
now the Republican minority leader, was less active in the debate but
remained a steadfast advocate.) Pryor was joined by both senators from
Kentucky, Wendell Ford and Walter Huddleston, who discoursed eloquently
about the defects of the Electoral College. Support was quietly voiced by
Donald Stewart of Alabama, who had been elected to fill the unexpired
term of James Allen (and had been denounced by Allen’s widow as a
“flaming liberal.”)108 Some of the region’s newspapers also endorsed
reform.109

In the most compelling floor speech given by a southerner who favored
direct election, Louisiana Democrat J. Bennett Johnston directly linked his
embrace of a national popular vote to changes taking place in the South. He
acknowledged that “in the past … southern senators have been associated
with opposition to direct election,” but there was, he maintained, a “new
mood in the South today.” What Johnston surely knew, but did not
expressly state, was that behind that new mood were new political realities.
By 1979 there could no longer be any doubt that the enfranchisement of
African-Americans was permanent and that consequently one of the
traditional southern arguments against a national popular vote (that it would
create pressures to enfranchise blacks) had become obsolete. It was equally



clear that the Republican Party was rapidly gaining strength in the region,
making elections more competitive and winner-take-all a less sure-fire
mechanism for delivering support to Democratic presidential candidates.
Taking full note of these far-reaching changes, Johnston announced that one
key reason that he supported direct election was to advance the interests of
Louisiana’s sizable black population: with the “political process” now
opened up to minority groups, his state had many black local officials, yet
in presidential elections African-Americans routinely had their votes cast
for candidates that they did not support. Winner-take-all, he concluded,
“disadvantages the minority community in my state enormously.” (It also,
of course, could disadvantage Louisiana Democrats in general.) After
quoting John Lewis at length, Johnston declared that he was “proud to
cosponsor direct election as the final step in our continuing effort to make
certain that all Americans have the right to vote and that all votes are
counted equally.” These were extraordinary words from a senator whose
predecessor, Allen Ellender, was a segregationist who had opposed not only
direct elections but the Voting Rights Act.110

The second political shift revealed in the debates was the departure of
some moderate-to-liberal northern senators from the cause of direct
elections. Moynihan (at the conservative end of that spectrum) led the way
with his lengthy historical disquisition of late June, urging his colleagues to
resist a “radical transformation” of the political system in one of the world’s
only durable democracies. (Moynihan’s seat during the 1970 debates had
been occupied by Republican moderate, Charles Goodell, who supported
abolition of the Electoral College.) Richard Schweiker, a Pennsylvania
Republican who had endorsed a national popular vote as recently as 1977,
announced on the Senate floor that he had changed his mind and preferred a
“proven system” that “has worked reasonably well” to “a theory about what
might be better.” Schweiker’s fellow Republican, Charles Percy of Illinois,
who had voted for direct elections in 1970, explained that he was shifting
his position largely in response to the concerns voiced by minority leaders
like Jordan and officials of the American Jewish Congress. Bill Bradley, an
independent-minded New Jersey Democrat, also cited concerns about
minority “political strength” in detailing his reasons for opposing direct
elections. Although “one person, one vote” was a “worthy and necessary
goal,” he explained, democracy entailed “attention to the rights and needs



of the minority.” (Bradley also worried that New Jersey—pinioned between
New York and Philadelphia—“would disappear from the thoughts of
candidates” in a direct national election.) If any further evidence were
required that a once-solid wall of liberal support for a national popular vote
had cracked, it was provided by the New York Times, which published an
editorial on July 9 criticizing S.J. Res. 28. It concluded with the question:
“Why change what works?” In what may well have been an historical first
(and last!), the Times’ editorial was entered into the Congressional Record
by the archconservative Jesse Helms of North Carolina.111

The outcome of the vote was not a surprise, but the margin of defeat
was wider than most observers had anticipated. Fifty-one senators, a slim
majority of the Senate, voted in favor of S.J. Res. 28, and forty-eight were
opposed. With ninety-nine senators voting, sixty-six favorable votes were
needed for passage of an amendment resolution. The proponents of direct
election were fifteen votes short.

The lineups on both sides of the issue were heterogeneous, composed of
senators from states of diverse sizes, different regions, both parties, and
varied points on the ideological spectrum. Supporters of S.J. Res. 28
included prominent liberals like Carl Levin (Michigan) and George
McGovern (South Dakota) as well as moderates like Howard Baker and the
conservative Jake Garn, a Utah Republican. Arrayed on the other side were
conservative southern Democrats (such as Stennis of Mississippi and
Herman Talmadge of Georgia), conservative Republicans (such as Hatch
and Goldwater), and moderately liberal Democrats, including Edmund
Muskie of Maine, Paul Sarbanes of Maryland, and Joe Biden of Delaware.
Notably, the senatorial delegations from nearly half the states (twenty-two)
were divided, with one senator voting favorably and the other opposed.112

Still, as Table 6.1 indicates, there were patterns. Most visibly, both party
affiliation and region shaped the final tally. More than two-thirds of all
Democrats supported direct elections, while a similar percentage of
Republicans voted negatively. (In 1970 Republicans had been evenly
divided.) There was also a discernible contrast between the South and the
rest of the country: although the resolution had majority support (56
percent) outside the South, more than 60 percent of southern senators voted
against it. As Bennett Johnston had predicted, more southerners voted
favorably than in 1970, but the gain was relatively modest. It was also



offset by an increase in the number of negative votes cast by Democrats
from other regions.113 State size, on the whole, bore little relation to the
distribution of votes: senators from small, large, and medium-sized states
split their votes fairly evenly. As had been true in 1970, small-state
Democrats strongly favored direct elections while their Republican
counterparts tilted just as strongly in the opposite direction. Unlike 1970,
however, large-state senators were also divided in 1979, primarily on party
lines; nine years earlier, large-state senators, many of them Republican, had
been almost unanimously supportive of the two motions to invoke
cloture.114

TABLE 6.1: SENATE VOTE ON S.J. RES. 28, JULY 10, 1979

Yea Nay Not voting

All senatorsa 51 48 1
Democrats 39 19 0
Republicans 12 28 1
Independentb 0 1 0

Southc

Democrats 8 10 0
Republicans 2 5 0
Independent 0 1 0
Total 10 16 0

Non-South
Democrats 31 9 0
Republicans 10 23 1
Total 41 32 1

Large statesd

Democrats 8 4 0
Republicans 1 5 0
Total 9 9 0

Medium-sized statesd

Democrats 16 9 0
Republicans 7 9 0
Independent 0 1 0
Total 23 19 0

Small statesd

Democrats 15 6 0
Republicans 4 14 1
Total 19 20 1



TABLE 6.1: SENATE VOTE ON S.J. RES. 28, JULY 10, 1979

Source: 125 Cong. Rec. 17766 (1979).
a. Packwood (R-OR) did not vote but indicated he would have voted yea.
b. Harry F. Byrd Jr. (I-VA) caucused with the Democrats.
c. South includes FL, GA, SC, NC, VA, KY, TN, AL, MS, AR, LA, OK, TX. See Chapter 5, note 57.
d. “Large” includes all states that had fifteen or more electoral votes in the 1976 presidential election;
“medium-sized” includes all states that had between seven and fourteen electoral votes in the 1976
presidential election; and “small” includes those with six or fewer electoral votes in the 1976
presidential election.

What caught the attention of contemporary commentators was the
opposition of roughly a dozen northern liberals and moderates from both
parties, men who had generally sided with Bayh and other liberal leaders on
constitutional and voting rights issues.115 Four of them had voted in favor of
direct elections in earlier years, and six of the dissenting Democrats were
from the East Coast.116 In the immediate aftermath of the vote, Bayh
maintained that some of these “defections” came from “those who believed
the large states would lose” influence if there were direct elections. The
Indiana senator offered no evidence to support that conclusion—nor is
much visible in the public record—but Moynihan, Schweiker, Percy, and
perhaps Bradley were the obvious cases in point. Whether state size also
played a role in the defections of some small-state liberals, like Biden and
Muskie, was equally a matter of conjecture.117

Of greater significance, Bayh, as well as more detached observers,
attributed the drop in liberal support to the lobbying of black and Jewish
organizations, including the Urban League and the AJC.118 As Carl Rowan
had pointed out, many liberals were, in fact, hesitant to vote against the
stated preferences of black and Jewish leaders. Most overcame that
hesitance and cast their ballots in favor of direct elections, but some, like
Percy and Bradley, were apparently persuaded by the argument that
abolition of the Electoral College would harm minorities. For still others,
the opinions voiced by black and Jewish leaders likely constituted one
reason among several to part ways with their customary allies. Liberals too
had concerns about the runoff mechanism, the possible proliferation of
parties, and the potentially unforeseen consequences of changing electoral
systems.119 Indeed, just such a confluence of factors appears to have



undergirded the remarkable shift in editorial posture by the New York
Times.120

Although the liberal defections were important and revealing, their
significance ought not be exaggerated. Even if every Democrat from
outside the South had voted favorably, S.J. Res. 28 would still have been
defeated; that would also have been true had Percy, Schweiker, and liberal
Republican Lowell Weicker of Connecticut joined the bandwagon.121 The
opposition needed only thirty-four votes to block the resolution, and it
reached that total with the votes of southerners and conservative-leaning
Republicans. The presence of liberal opposition to direct elections
significantly enlarged the margin of defeat, making the outcome more
politically decisive, but it did not determine the fate of Bayh’s resolution.
The Atlanta Daily World was somewhat off the mark when it declared the
outcome in the Senate to be “a victory for Black and Jewish leaders.”122

In effect, the same coalition that had blocked a national popular vote in
1970 triumphed again in 1979. Although Bennett Johnston believed that the
“new mood” in the South would lead many of his fellow southerners to
announce their support for direct elections, only a minority did so. The
South, although not as solid as it had been, remained a center of opposition,
despite the shifts in racial and party politics that, in theory, might have
undercut the midcentury rationales for opposing direct elections. (Jack
Edwards was apparently on target when he wryly observed that “my people
have a tendency to keep things like they are.”) The growth in southern
support for a national vote, moreover, was counterbalanced, even
outweighed, by declining support among Republicans generally: although
they held only forty-one seats (compared to forty-three in 1970),
Republicans cast twenty-eight negative votes, nine more than they had in
1970.123

Several factors, in addition to the defection of a few moderates,
contributed to the strengthening of Republican opposition. The first was an
increase in the number of Senate Republicans who identified ideologically
with the conservative wing of their party. These men did not want to tinker
with existing institutions or the Constitution; they wanted to roll back many
of the federal initiatives of the 1960s; they feared increased involvement of
the federal government in elections; and they disliked the majoritarianism
that was embodied in S.J. Res. 28.124 In addition, some Republicans had



come to believe that the Electoral College favored their party in presidential
elections, that there existed what would soon be called a Republican “lock”
on the Electoral College. The source of this belief was demographic: the
regions of the country that were gaining population, and thus electoral
votes, were the West and the South, where the Republican Party was
already strong or making strides. In contrast, reliably Democratic states in
the Northeast and parts of the Midwest were gradually shedding electoral
votes. The Republicans, moreover, were likely to win more states than the
Democrats and would consequently benefit more from the two “senatorial”
votes granted to each state. The combination of these two factors seemed to
suggest that the Electoral College stood to advantage Republicans for some
time to come.125 In his 1977 testimony, Bob Dole had alluded to this belief,
while making clear that he did not buy it. “Retention of the Electoral
College,” he wrote in a prepared statement, “does not inherently favor
either of the two major parties.” As his testimony implied, not all of his
colleagues agreed.126

The opposition to reform was also buttressed, even encouraged, by the
waning of public interest in the issue. The flare-up of concern about the
Electoral College that had surfaced after the 1976 election had greatly
subsided by the spring of 1979, pointing once again to the opposition’s
tactical wisdom in delaying the journey of Bayh’s resolution through
Congress. Both Washington and the country, moreover, were preoccupied
with more compelling issues in the latter years of the 1970s: rampant
inflation, an energy crisis, revolutionary turmoil in Iran and Nicaragua, and
the SALT II arms reduction accord with the Soviet Union. Only a few days
before the final Senate debate began in June 1979, President Jimmy Carter
—who had gone silent about electoral reform after 1977—signed the
controversial (and never-ratified) SALT II treaty with Leonid Brezhnev. A
week after the Senate vote, Carter delivered his famous, or infamous,
“malaise” speech in which he asserted that the nation was suffering a
profound and pervasive “crisis of confidence.” Confronted with these
realities, it is little wonder that Birch Bayh himself, near the end of the floor
debates, acknowledged that electoral reform “is not the most important
issue facing the nation today.” “As strongly as I have pursued this proposal
for 10 years,” he reflected, “I must say that if anybody while I was back
home on July 4 had come up and talked to me about direct election instead



of inflation, gas rationing, or SALT, I would have thought he was out of his
mind.”127

Even in the best of times, electoral reform was not an issue that readily
galvanized many voters—and these were not the best of times. Although
opinion polls indicated that a large majority of the populace favored direct
elections (as did a majority of southerners and Republicans), there were no
public demonstrations in favor of abolishing the Electoral College and no
reports of mail deluging congressional offices. “In contrast to other years,”
observed the Atlanta Constitution, “the issue aroused little interest and no
emotion.” With little pressure coming from their constituents and public
attention focused on the long lines at gas stations, senators on both sides of
the aisle had no difficulty deciding to ignore the opinion polls and to vote
based on their own judgments and concerns as professional politicians. A
few even indicated that they inclined against S.J. Res. 28 in part because
there were too many other problems demanding “our urgent attention” to
add a new method of electing presidents to the national agenda. As had
happened on more than one occasion in the past, the issue of electoral
reform—which became salient at most every four years—had been eclipsed
by more urgent matters.128

The contours of the Senate vote were also a sign, a reflection, of the
declining fortunes of American liberalism in the 1970s. The effort to
replace the Electoral College with a national popular vote had gained steam
in the mid-1960s in tandem with an energetic and confident liberalism that
promoted a host of other democratizing reforms as well as the pathbreaking
social programs of Lyndon Johnson’s Great Society. Both the energy and
the confidence, however, were eroding in the 1970s, buffeted by persistent
economic problems, ideological divisions within the Democratic Party, and
backlash against civil rights, affirmative action, and feminism. The
Democrats still controlled the presidency and both branches of Congress
from 1977 to 1979, but the country was unmistakably moving in a
conservative direction, drawn more toward deregulation and “law and
order” than to further democratic innovation.129 Sixteen months after the
Senate vote on direct elections, Ronald Reagan, no friend of electoral
reform, would be elected to the presidency, and Republicans gained control
of the Senate for the first time since 1949. One of the nine Democratic



incumbents defeated in the general election was Birch Bayh, who lost
decisively to Representative, and future vice president, Dan Quayle.

“The large margin of defeat in 1979,” concluded Congressional
Quarterly in the wake of the Senate verdict on direct elections, “could
postpone for years any further effort to revamp the presidential election
system.”130 That somber assessment was widely shared. In contrast to what
had occurred in 1970, there could be no second-guessing in 1979 about
filibusters and procedural unfairness, about what the outcome might have
been if the amendment resolution reached the floor of the Senate for an up-
or-down vote. The vote on S.J. Res. 28 was conclusive, and the recognition
that support for direct elections in the Senate had diminished since 1970
was more than a little sobering. That a sizable handful of liberals had joined
the opposition only deepened the sense of finality. Birch Bayh’s long and
determined effort to amend the Constitution to provide for the direct
election of presidents had come to an end, and his many allies in and
outside the Senate knew it, even before the 1980 election. “Supporters of
the electoral change,” reported the New York Times, “conceded privately
that they stood little chance of reviving the issue in the future unless a
President was elected with a minority of the popular vote or the nation came
disturbingly close to such a result.”131



 



PART IV

Partisan Stalemate and Electoral
Misfires



 

SEVEN

PESSIMISM AND INNOVATION,
1980–2020

In March 2001, former president Jimmy Carter, speaking as the co-chair of
a new commission on federal election reform, publicly declared, “It is a
waste of time to talk about changing the Electoral College. I would predict
that 200 years from now, we will still have the Electoral College.”1 The
former president’s pessimism was surely shaped by his own frustrating
experience in the late 1970s. It was also widely shared among politicians
and political analysts during the final decades of the twentieth century and
the first decades of the twenty-first. Following the defeat of S.J. Res 28 on
the floor of the Senate in 1979, an aura of resignation enveloped the issue in
Washington: although a solid majority of the American people still favored
replacing the Electoral College with direct elections, few political leaders
believed that change was likely, or even possible, in the foreseeable future.2

During the thirty years that ended in 1979, electoral reform had been a
prominent, recurrent subject of congressional debate and consideration;
over the next forty years, it was barely present. As the Congressional
Research Service noted in 2017, “the question of Electoral College reform
largely disappeared from … Congress’ legislative agenda.”3

This was so despite a remarkable cluster of events that vividly displayed
the shortcomings of the electoral system. The most dramatic of these, of
course, were the “wrong winner” elections that took place in 2000 and
2016. For many decades, defenders of the Electoral College had insisted
that the possibility of such an outcome was remote, but by January 2017 the



country had inaugurated two presidents who had finished second in the
popular vote: George W. Bush and Donald J. Trump. (A third “misfire”
nearly happened in 2004, when Bush captured the popular vote but came
close to losing in the Electoral College.)4 A different, but still serious,
problem had reared its head in 1992 when independent candidate H. Ross
Perot seemed poised to win enough votes to prevent either major-party
candidate from gaining a majority in the Electoral College. The election
would then have been decided in the House of Representatives, with each
state delegation getting one vote—an outcome that nearly everyone
regarded as unpalatable. Anyone who had witnessed or read the
congressional debates of the 1960s and 1970s might have expected these
three episodes (alongside the usual run of faithless electors) to spark a
concerted legislative effort to amend the Constitution and abolish the
Electoral College. But no such effort materialized.

There were, as always, multiple reasons for the dearth of congressional
activity, but the most salient factor in this period was the increasingly
partisan cast that the issue acquired. Although Democrats, even liberal
Democrats, were not of one mind about abolishing the Electoral College,
initiatives for reform after 1980 almost invariably came from their side of
the aisle. Republican politicians opposed any shift to direct elections (with
fewer dissenters than there had been in the 1970s), and they displayed only
sporadic interest in other options.5 Republicans, moreover, wielded far more
influence in Congress between 1980 and 2020 than they had between 1950
and 1980. The Democrats were the majority party in the House from 1955
until 1995, but thereafter Republicans held sway until 2019, except for a
brief period from 2007 to 2011. In the Senate, Republicans broke a twenty-
five year drought in the 1980 elections; from that “wave” election until
2020 each party had control roughly half the time.

The Republican Party was also changing in ways that made it less
receptive to electoral reform. The moderate Republicans from the
Northeast, parts of the Midwest, and a smattering of other states—
legislators who had sometimes favored direct election—lost influence
within the party beginning in the late 1970s, and their numbers in Congress
gradually declined. By 2010, if not earlier, they were on the road to
extinction. The ideological conservatives who were ascendant in the party
had less sympathy for the egalitarian or majoritarian arguments that



undergirded reform initiatives, and they were more inclined to perceive
federal measures to democratize elections as a threat to the rights and
prerogatives of the states. Conservative Republicans were also vocal about
the dangers of voter fraud, particularly after the turn of the century, and they
had long claimed that a national popular election would greatly increase its
likelihood.6

The GOP also moved south. After the passage of civil and voting rights
legislation in the mid-1960s, white southerners, in ever-growing numbers,
abandoned the Democratic Party and voted Republican—first in
presidential elections and then, gradually, in all elections; conservative
politicians quickly followed suit (and occasionally led the way). By the
mid-1990s, most southern representatives in Congress were Republican,
and the party’s leadership in the House was both southern and unflinchingly
conservative. Indeed, the mushrooming growth of southern Republicanism
solidified the conservatism of the party and helped to usher in an
ideologically defined two-party system of a type that had not existed in the
mid-twentieth century. The partisan migration of southern whites also gave
Republicans a regional stronghold that had been a traditional bastion of
opposition to replacing the Electoral College with a national vote.7 The
South, to be sure, was a different place in 1990 or 2010 than it had been in
1960. African-Americans went to the polls in large numbers, and few white
citizens regarded the Electoral College as a critical bulwark against racial
equality. But race remained a key issue, and dividing line, in the region’s
politics: large majorities of African-Americans supported the Democratic
Party, whereas most whites voted Republican.8 This racially polarized
voting, coupled with winner-take-all, meant that in much of the South black
votes did not translate into electoral votes. In 2004 the online periodical The
Black Commentator lamented “black southern impotence” in presidential
politics, arguing that winner-take-all in the region reduced by half the
influence of black Americans in presidential elections.9

Meanwhile, national opinion polls revealed a growing, if erratic,
partisan divide over Electoral College reform among the nation’s citizens.
In the 1970s and early 1980s, sizable majorities (more than 60 percent) of
both Democrats and Republicans had favored replacing the institution with
a national popular vote. In subsequent decades, however, Democratic
support for direct election remained strong while Republican support



declined, gradually at first and then sharply (to below 50 percent) in the
wake of the 2000 election. The proportion of Republicans preferring an
NPV later rebounded, exceeding 50 percent by 2011. The bipartisan
consensus, however, was shattered by the 2016 election, after which only
20 to 30 percent of Republicans favored reform while 65 percent preferred
to keep the Electoral College. The gap between Democratic and Republican
views on this issue, as on so many others, was larger than it ever had been.10

Republican resistance to reform was also informed by the belief, or at
least the hunch, that the Electoral College benefited the GOP’s presidential
candidates. Party leaders rarely alluded to this notion in public because they
did not want to suggest that the playing field was tilted or that their
opposition to change had partisan sources. But in the 1980s, talk of a
“Republican lock” on the Electoral College was widespread, as the party’s
candidates scored three decisive victories, giving Republicans a streak of
five victories in the six elections held from 1968 to 1988. Although
challenged by analysts as untrue or impermanent, the presence of a
“lock”—or at least a competitive advantage—was treated, in some circles,
as conventional wisdom.11

The notion that the Electoral College gave an edge to Republicans was,
of course, reinvigorated by the 2000 election. Not only did Bush win the
presidency while losing the popular vote, but his margin of victory in the
Electoral College could be traced to his having won most of the small states
that had electoral weight out of proportion to their populations. To be sure,
generalizations drawn from the 2000 election could easily have been called
into question after 2004, when Bush performed better in the popular vote
than in the electoral tally, but one close call did not reorient Republican
thinking.12 In 2012 the national platform of the Republican Party, breaking
decades of official silence on the subject, contained a provision
emphasizing “the continuing importance of protecting the Electoral
College,” a stance that it reiterated in the summer of 2016.13 The GOP’s
position was vindicated at the polls by Donald Trump’s winning the
Electoral College despite losing the popular vote to Hillary Clinton by
nearly three million votes. That Republican voters, for the second time in
sixteen years, responded to such an outcome by reducing their support for
direct elections made it clear that partisan considerations played a strong
role in their preference for keeping the Electoral College. In 2011, 54



percent of Republicans (and Republican-leaning independents) had favored
a national popular vote; after the 2016 election, that figure plummeted to 19
percent.14

Against this political backdrop, it was hardly surprising that even
committed critics of the Electoral College were not sanguine about the
chances of passing a constitutional amendment to abolish, or significantly
reform, the institution. Although proponents of reform periodically
introduced resolutions in Congress, they did so largely as a matter of
principle: action on their proposals was unlikely, and there was little point
in a member of Congress spending much time or political capital promoting
a measure that was doomed from the outset.15 Inertia, however, did not
prevail everywhere and at all times. The persistent stalemate in Congress
led to bursts of activity in the states and to creative thinking about how to
remedy the major defects of the electoral system. It also, and most
consequentially, spawned an innovative, energetic, and well-funded
movement to promote and achieve a national popular vote without any
congressional action at all.

On the Back Burner, 1980–2000

Congressional advocates of Electoral College reform did not immediately
abandon the cause after their chastening defeat in the Senate in 1979.
Amendment resolutions, most of them calling for direct election, were
introduced throughout the 1980s, although their numbers declined sharply
after 1982 and remained low for a decade. A majority of these proposals
came from Democrats, but a few Republicans, including Senator Charles
Mathias of Maryland and Jack Edwards of Alabama, continued to promote
reform despite opposition from their party’s leadership.16 None of these
measures received any consideration beyond routine referrals to the
appropriate committees. Nor was the subject of electoral reform much
discussed in the press—although Wisconsin’s electors in 1988 attracted
some notice when they voted overwhelmingly in favor of abolishing the
Electoral College, insisting that “the election of President was too important
to be left to people like us.”17

STIRRINGS IN THE STATES



With electoral reform becalmed in Washington, advocates of change,
mostly Democrats, turned their attention to the states, focusing on one
reform that state governments could enact by themselves: eliminating
winner-take-all. Their singular success unfolded in Nebraska in 1991 when
a coalition of Democrats and a handful of Republicans in the unicameral
(and officially nonpartisan) legislature voted to adopt a district system for
electoral votes. Each of the state’s three congressional districts would
choose one elector, with two additional electors awarded to the winner of
the statewide popular vote. Democratic governor Ben Nelson signed the
narrowly passed legislation into law and later vetoed two attempts to repeal
it. The impetus for the shift was not altogether partisan—although it gave
Democrats a chance to win an electoral vote in a state that had voted
overwhelmingly Republican in the six previous presidential elections. What
motivated many Nebraska lawmakers, and its major newspaper, was the
hope that the new configuration would lure candidates, attention, and
campaign expenditures to a state that had been routinely ignored by both
parties. Those hopes went unrealized until 2008, when both John McCain
and Sarah Palin visited the state and Barack Obama’s campaign
energetically manned two offices in Omaha; for the first time, the state
ended up splitting its electoral votes, with one district going to Obama. (The
only other state to choose electors by district, Maine, did not divide its votes
until 2016.) Republicans thereafter redoubled their attempts to reinstate
winner-take-all, but the Democrats, and the district system, hung on through
the 2016 election.18

Similar district plans were also pursued in more than a dozen other
states, many of them in the South, between 1989 and 1992. These efforts
were promoted by a tiny Washington-based nonprofit called the Electoral
Fairness Project (EFP), created in 1989. Its founder, George “Skip”
Roberts, an experienced Democratic activist and organizer, readily admitted
that the project had partisan origins. After Democratic defeats in three
presidential elections in the 1980s, Roberts worried that Republican
dominance in the South, as well as parts of the Midwest and West, had
indeed given Republicans a “lock” on the Electoral College, thanks to
winner-take-all. Operating on a shoestring budget, with little backing from
the Democratic National Committee, Roberts and a handful of allies set out
to pick that lock. In so doing, they argued with conviction that district



elections would also serve broader, nonpartisan goals: stimulating popular
participation, bringing the electoral vote into closer alignment with the
popular vote (thereby making a “wrong winner” less likely), and changing
the shape of campaigns by drawing candidates to more states. Support for
district elections had a long, bipartisan pedigree, as conservative columnist
George Will acknowledged in an ambivalent column about Roberts’s effort;
their leading champion in the 1950s and 1960s had been Republican Karl
Mundt. Curtis Gans, director of the nonpartisan Committee for the Study of
the American Electorate, commended the EFP for addressing “many of the
serious ills of the modern campaign.”19

Much of the energy of the EFP was aimed at the South. Six targeted
states (Florida, Virginia, Georgia, Louisiana, North Carolina, and South
Carolina) had slid into the reliably Republican column in presidential
contests although Democrats retained majorities in their legislatures. (The
shift toward the Republican Party in state and local elections lagged the
swing in presidential politics.) Many Democratic legislators in these states
believed that district elections would be more “fair” than winner-take-all;
they would also, of course, permit their party to salvage some electoral
votes in a region that was slipping from its grasp. Unsurprisingly,
Republicans opposed these efforts, despite their own occasional expressions
of interest in discarding winner-take-all. A GOP official in Florida claimed
that Democrats were “cherry-picking, going after the Sun Belt States they
haven’t been able to win in recent years.”20

The Democrats came close to success in Florida, the nation’s fourth
largest state. Backed by Democratic governor Lawton Chiles, the lower
house of the legislature endorsed a district elections bill early in 1992, and
the Democrats held a slim majority in the state senate. Republicans fought
the measure as a blatantly partisan attempt to grab electoral votes for the
Democratic candidate in the coming election. They also put forward
amendments that would have delayed implementation of the bill until 1996
or until thirty-five states had taken similar action. After the Democrats
rejected those amendments, the bill ended up in weeks of procedural limbo
in the senate.21 Republican interest in the measure surged briefly in June
1992, as Ross Perot’s candidacy began to scramble partisan calculations,
but the proposal died at the end of the legislature’s special June session.22



In North Carolina (1989–1990) and Virginia (1992), district plans also
won approval in one branch of the legislature but failed to pass in the other.
A similar result was obtained in Connecticut (1990), which had a
Democratic legislature but had favored the Republican presidential
candidate every year since 1968.23 In each of these states, as well as in
others where the proposals fared less well, many Democrats endorsed the
district elections bills, but they were not sufficiently united to overcome
Republican opposition.24 (That the Democratic National Committee took no
formal position did not help the cause.) In North Carolina, Democratic
Party chair E. Lawrence Davis was scornful of the proposal, arguing that it
reflected a “defeatist attitude” and that ending winner-take-all would make
it more difficult for Democrats to win national elections.25 Connecticut’s
Democratic governor, William A. O’Neill, threatened to veto the bill if it
reached his desk, because dividing up electoral votes would discourage
candidates from visiting the state. Julia H. Tashjian, the Democratic
secretary of state, agreed: in an op-ed published in the Hartford Courant,
she described the proposal as one that “might make some sense as a
halfway reform measure, but only if every other state did the same thing.”26

The concern that states would lose influence if they divided their votes was
widespread. So too were worries about the risk of unforeseen consequences:
as Washington Post columnist David Broder put it, “when you start
screwing around, you can’t predict who is going to benefit.” Then too, the
fruits of victory might prove to be minimal. Michael Dukakis had carried
only one congressional district in North Carolina and Connecticut in 1988.27

Although the specific obstacles to the success of the EFP varied from
place to place, two overarching problems loomed large. The first was the
tension, the contradiction, between the partisan origins of the project and its
claim to be pursuing nonpartisan objectives. Skip Roberts and his allies
were surely correct that the virtues of district elections were potentially
bipartisan, that Republicans in reliably Democratic states like
Massachusetts could also benefit from abolishing winner-take-all. It was
also true, as Connecticut legislator Miles Rapoport argued, that district
elections could “help avert” the crisis of a “wrong-winner” election, a goal
that was in the national interest.28 But in fact there was no reform effort
under way in Massachusetts or any other predominantly Democratic state.
“Why aren’t they doing it in New York?” asked one skeptical Republican.



In the absence of a national reform campaign, the partisan aura—indeed,
the taint of hypocrisy—was inescapable, which made it nearly impossible to
enlist Republican supporters.29 The second problem, which troubled
legislators of both parties, was that there were, in fact, potential downsides
to being an early adopter. Candidates might well pay less attention to a state
if only a few electoral votes were in play. “I wouldn’t want to see Florida do
it and every other state hold on to winner-take-all,” noted a state senator.
The competitive logic that had led states to implement winner-take-all in
the early decades of the nineteenth century could not be shifted into
reverse.30

ROSS PEROT AND THE CONTINGENT ELECTION SYSTEM

The pattern of congressional silence regarding the electoral system was
briefly interrupted in 1992 when H. Ross Perot, an outspoken Texas
billionaire with a mix of conservative and liberal views, launched an
independent campaign for the presidency. To the shock of most observers,
Perot’s candidacy caught fire, and polls conducted in the spring indicated
that he might win 25 to 40 percent of the vote in a three-way race against
incumbent president George H. W. Bush and the probable Democratic
challenger, Arkansas governor Bill Clinton.31 Those numbers raised the
specter of an election in which no candidate received an electoral vote
majority; that possibility had arisen before, as recently as 1980, but in the
late spring of 1992, in the eyes of many observers, it appeared likely to
occur.32 Such an outcome would lead either to unseemly horse-trading over
electoral votes or to the election being decided in the House of
Representatives, where each state delegation would cast one vote. (The
rules governing an election in the House would have to be concocted by the
chamber itself.)33 This prospect of a president being chosen through
procedures that seemed neither fair nor democratic—and that had been in
mothballs since 1824—generated alarm among politicians and political
observers.34 The House minority leader, Republican Robert Michel,
declared that it would be an “utter disaster” if the election went to the
House, that it would be an “outrage to the whole concept of popular
sovereignty.” His Democratic colleague Dan Glickman saw it as a “recipe
for, at a minimum, chaos, and at a maximum, disaster.”35 The long-running



failure of Congress to reform the electoral system—or at least the much-
derided contingent procedure—might have finally come home to roost.

Perot quieted the alarms in mid-July when he abruptly announced that
he was ending his campaign because he did not want to toss the election
into the House and thereby make it difficult for the winner of the election to
form an administration in time to take office. (Whether that was Perot’s real
reason was unclear: his announcement followed weeks of turmoil within his
campaign; he later offered different—and more bizarre—explanations; and
even as he stepped back, he encouraged supporters to continue trying to get
his name on the ballot in all fifty states.)36 Then, in early October, Perot
changed his mind and re-entered the race, just in time to participate in the
presidential debates. Although his popularity had plummeted after he
dropped out, he performed well in the debates, thanks in part to a
plainspoken style and punchy one-liners. On Election Day, Perot garnered
19 percent of the popular vote, more than any independent since Theodore
Roosevelt in 1912. But he won no electoral votes, permitting the nation
once again to avoid the trials of a contingent election.37

Not surprisingly, Perot’s candidacy—particularly before his July
withdrawal—caught the attention of Congress. Nearly a dozen measures
were introduced to transform the electoral system, and House Speaker Tom
Foley, a Washington Democrat, instructed the Rules and Judiciary
committees to conduct a review of the procedures that the chamber would
need to choose a president.38 The Senate meanwhile scheduled the first
hearing on electoral reform since 1979. Convened by Illinois Democrat
Paul Simon, chair of the Senate Judiciary Committee’s Subcommittee on
the Constitution, the hearing focused on three joint resolutions: two,
sponsored by Democrats James Exon (Nebraska) and David Pryor
(Arkansas), offered plans for direct election, while the third, promoted by
Republicans Slade Gorton (Washington) and Mitch McConnell (Kentucky),
proposed a runoff election to replace the contingent process in the House.
As fate would have it, the hearing ended up taking place several days after
Perot’s withdrawal, a fact that diminished both the urgency of the subject
and the attendance of committee members.39

Still, the testimony at the hearing was revealing. Exon observed that
“millions of Americans” had been awakened “to the ticking time bomb in
our Constitution” and that Congress should seize the moment to take action.



Pryor, quoting Thomas Jefferson’s statement that the contingent procedure
was “the most dangerous blot on our Constitution,” urged the committee
and the Senate to “not let this matter fade away. The end of Ross Perot’s
third party candidacy did absolutely nothing to solve the problems inherent
in our electoral process, it just pushed off the final day of reckoning.” Pryor,
who had worked closely with Bayh in the late 1970s, proposed to solve
these problems with a resolution identical to the one debated in the Senate
in 1979. Exon offered a new variant: a direct election that would deliver the
presidency to a candidate who won 50 percent of the popular vote and at
least one-third of the states. If no candidate reached that threshold, a runoff
would be held within sixty days. This plan, Exon noted, would guarantee
that the president had a popular mandate while guarding “against
regionalism and the domination of large-population states.” Both proposals
would remove Congress from any role in the selection of presidents and
vice presidents.40

Senators Gorton and McConnell took a different tack, urging the
committee to retain the Electoral College but fix the contingent process.
“Almost no one,” Gorton noted, believed that presidential elections should
be decided by the House. “It is nonsense,” echoed McConnell, “to have the
House of Representatives choose the president.” (The House, it should be
noted, had a Democratic majority, and Democrats in 1992 controlled thirty-
one of the fifty state delegations.) What they proposed instead was a runoff
election between the two candidates who received the most electoral votes,
to be conducted according to the same rules (with electoral votes) as the
initial balloting. Their plan, which would take effect in 1996, also contained
language that would ban faithless electors. While making their case, Gorton
and McConnell voiced strong opposition to the more extensive reforms
championed by Pryor and Exon, insisting that the Electoral College “has
served us well,” direct elections were undesirable (for the usual reasons),
and there was little chance that any proposal for a national vote could be
approved by Congress. McConnell also claimed—perhaps protesting too
much—that there were “no particular partisan implications” to his stance,
pointing to the 1979 Senate vote as evidence that Democrats also opposed
direct elections. The Kentucky senator went out of his way to sing the
praises of Sam Ervin, who in 1970 had persuaded him—then a senate
staffer—of the virtues of the Electoral College.41



Outside witnesses at the hearing, many of whom had testified in the
1970s, had predictably diverse views. Direct elections were endorsed by the
League of Women Voters; Americans for Democratic Action; the San Juan,
Puerto Rico, city council (which also promoted presidential voting rights
for inhabitants of the island); and Lawrence Longley, a seasoned expert who
attempted to inject the findings of recent scholarship into the discussion.
Strenuous opposition was voiced by Henry Siegman of the American
Jewish Congress and by longtime opponent Judith Best (“the direct election
movement is … a part of a centralizing plebiscitizing constitutional
heresy”). More temperate concerns were shared by Thomas Mann of the
Brookings Institute and Norman Ornstein of the American Enterprise
Institute, both of whom favored the Gorton-McConnell resolution while
recommending that any constitutional amendment also address problems
with the Electoral College itself. A far more radical, if backward-looking,
idea was offered by the iconoclastic former senator Eugene McCarthy, who
suggested that the Electoral College be given a chance to work as the
framers had originally intended—as a deliberative body. He proposed the
creation of a body of 2,500 electors, each chosen by a small district, who
would remain in office for four years, giving “responsible, trusted persons”
the responsibility of choosing a president. Former campaign consultant
Douglas Bailey, now the editor of Hotwire, a political newsletter, took a
step even further back in history by advocating that members of Congress
serve as electors, a concept that the framers had expressly rejected in
1787.42

The hearing adjourned after one day, and no further action was taken.
Perot’s withdrawal had taken the heat off, and—as had happened so many
times in the past—the absence of an imminent threat permitted Congress to
avoid wrestling with the issue. The episode also underscored the ongoing
absence of consensus about a path forward. That the Gorton-McConnell
resolution had five co-sponsors, all Republican, sent a message that the
GOP had little interest in instituting direct elections; notably there were also
Democrats, including Speaker Foley, who shared their reservations. At the
same time, reformers like Pryor were loath to endorse an amendment such
as Gorton’s that would fix only the contingent process and affirm the
perpetuation of the Electoral College. The upshot, despite the anxieties that
had been so palpable in the spring of 1992, was that things remained at a



standstill. After Perot re-entered the race, and even after the election itself,
there were occasional calls for action, but these were easy to ignore.
Despite the “hue and cry” about the “arcane” Electoral College, observed a
reader of the Milwaukee Journal Sentinel in December, the issue had all too
quickly become “moot.” Indeed, the fact that Perot had won a large
percentage of the popular vote without gaining a single electoral vote may
have eased apprehensions about the risk of an election ending up in
Congress.43

FIN DE SIÈCLE

After 1992 the issue of Electoral College reform again dropped from public
view. Ross Perot mounted a second presidential campaign in 1996, but his
diminished candidacy set off few alarms (he won 8.4 percent of the vote),
and Bill Clinton’s decisive victory over Bob Dole raised no questions about
the electoral system. Still, the concerns voiced since the middle of the
twentieth century did not melt away, to the chagrin of conservatives who
believed that each passing election offered new evidence of the soundness
of the system.44

The persistent criticism led to the introduction of more than a dozen
amendment resolutions in Congress between 1993 and 2000 and to the
twentieth century’s final congressional hearing on the subject. That hearing
was convened in September 1997 by the chair of the House Subcommittee
on the Constitution, Charles T. Canady, a Florida Republican. Canady, a
Yale Law School graduate who would later become chief justice of the
Florida Supreme Court, opened the one-day hearing by stating that the
existing system “seems to have served the nation fairly well” but that “there
are indeed potential problems with the current manner in which we elect
our President.” One was that “the person who actually wins the electoral
vote may receive fewer popular votes than his opponent.” A second was
that “a strong third-party candidate” could lead to a decision by the House
of Representatives. Canady noted that many past discussions of reform had
taken place either just before or just after “the heated political atmosphere
of a Presidential election.” The present moment, in contrast, offered the
House a chance to examine the issue in a calmer “environment.”45



The formal objective of the hearing was to consider two resolutions that
called for replacing the Electoral College with direct popular elections. The
first (H.J. Res. 28) was modeled on Bayh’s resolutions of the 1960s and
1970s, calling for a runoff election if no candidate won 40 percent of the
popular vote. It was sponsored by Bob Wise, a seasoned liberal Democrat
from West Virginia (who would later serve as governor), and by Ray
LaHood, a moderate Republican from Illinois (who would later serve as
secretary of transportation under Barack Obama). The second resolution
(H.J. Res. 43), which required a candidate to win 50 percent of the vote to
avoid a runoff, was introduced by California Republican Tom Campbell, a
moderate with a libertarian streak.46 The testimony for and against these
proposals, from a short roster of outside experts, was perfunctory: well-
known advocates and opponents of direct election reiterated arguments that
had been circulating for years.47

Still, the hearing had two noteworthy features. The first was that three
Republican members of the subcommittee, including Canady, expressed
some interest in altering the system. Bob Barr of Georgia, who would
become the Libertarian candidate for president in 2008, observed that there
was nothing “sacrosanct” about the Electoral College and that “probably” it
was worth “amending in favor of something that is somewhat more direct.”
Edward Bryant, a solid conservative from Tennessee, worried at length that
a candidate could win the popular vote but not the electoral vote. Canady
himself opined that he had “difficulty understanding why it is that someone
is better who is chosen through this particular mechanism than a person
who is chosen by a majority of the people.” Henry Hyde of Illinois, the
chair of the powerful Judiciary Committee, offered a strong conventional
defense of the Electoral College, but it was evident that there were at least a
few Republicans, of various stripes, who were receptive to reform ideas.48

The second distinctive feature of the 1997 hearing was its preoccupation
with the possibility of a “wrong winner,” a phrase that became common
only in the final decade of the century. Canady had raised the issue in his
opening comments, and LaHood argued that his proposal “would hopefully
rectify a potentially huge, looming political crisis, an election that results in
a President being elected without winning the popular vote.” Akhil Amar,
an expert witness from Yale Law School, offered a vivid metaphor and a
probing question:



The dreaded specter of a clear popular loser becoming the Electoral
College winner has not happened in this century. Why worry? But
that’s what someone might say after three trigger pulls in Russian
roulette. One day we will end up with a clear loser President, clear
beyond any quibbles about uncertain ballots. The question is, will
this loser / winner be seen as legitimate at home and abroad?

Bryant picked up the theme, noting that his constituents often asked about
it; if the loser of the popular vote were to be elected, he wondered, “how are
we going to explain this to the American people”? Canady also believed
“that the American public would not understand the election of a President
who had not received the most votes in the election.” “What implications,”
he asked, “does that have for the effectiveness of government if such a
scenario develops?” The Florida congressman found the prospect
“troubling.” Nonetheless, he concluded the hearing on a pessimistic note.

I will be very candid with you. I do not think this proposal is going
anywhere. I do not know that we are going to spend a lot of energy
on it or any more energy on it. I am not sure that this would pass the
House, but I do not think it would pass the Senate. So there we are.49

Election 2000: Crisis and Aftermath

The long-awaited and long-dreaded event—the “coming debacle” as two
political scientists called it in 1991—finally occurred in the autumn of
2000. Although it took weeks of legal wrangling for the outcome of the
November 7 election to be settled, George W. Bush emerged as the winner
of the electoral vote and the presidency; his principal opponent, Vice
President Al Gore, won the popular tally by half a million votes. For the
first time since 1888, the candidate who won the most votes nationwide did
not occupy the White House.50

Predictions that this might occur were plentiful in the weeks before the
election. Former candidate John Anderson published an op-ed piece in early
November suggesting that this might be the year for a “wrong winner” and
sketching out the case for abolition of the Electoral College. A few days
earlier, Jeff Greenfield, a respected commentator, described the Electoral
College as a “time bomb, buried in the parchment of the Constitution—and



this year, the time bomb could blow up in our faces.” What seemed to be
the most likely scenario was a Bush victory in the popular vote coupled
with a Gore win in the Electoral College. Most of the polls taken in the final
weeks of the campaign showed that Bush had a small but consistent lead
nationally but that Gore stood a good chance of snagging a majority of the
electoral votes.51

Both campaigns prepared for the possibility of a split verdict. Bush’s
advisers are “not only thinking the unthinkable, they’re planning for it,”
reported the New York Daily News. They devised a strategy to utilize talk-
radio and ads to stoke public sentiment against the Electoral College for
having thwarted “the will of the people,” and they even hoped to get
principled Democrats to join their cause. The goal would be to convince a
sufficient number of Gore’s electors to cast their votes instead for the
popular vote winner. Gore’s team had not gone as far in its preparations, but
in the final days of the campaign key staff members were asked to research
the historical record, contact scholars, and prepare talking points affirming
the legitimacy of the Electoral College verdict. “You play by the rules in
force at the time” of the election, observed one aide. Both camps were
willing to switch their rhetorical positions in the event that the outcome was
the reverse of what had been anticipated.52

In the immediate aftermath of the election, there were, predictably,
numerous calls for the abolition or reform of the Electoral College. On
November 10, three days after the ballots were cast, Massachusetts
congressman William Delahunt, a Democratic member of the Judiciary
Committee, wrote in the Boston Globe that “the collision between the
electoral vote and the popular vote is no longer just a historical curiosity.” It
was time, he declared, for direct elections, and the country should act
“while the sting of the contradiction is still fresh.” “If the Electoral College
merely echoes the election results, then it is superfluous,” he argued
succinctly. “If it contradicts the voting majority, then why tolerate it?” Ray
LaHood and Illinois senator Richard Durbin urged support for a direct
election resolution that they had introduced before the election. Less than a
week after the balloting, Senator-elect Hillary Clinton, on a victory tour in
upstate New York, declared that she had long believed that the Electoral
College was an “anachronism” and promised to promote passage of an



amendment resolution in the Senate. Op-ed columns calling for reform
sprouted up quickly.53

Nonetheless, the great public clamor that had been predicted for decades
did not materialize. Newspaper editorial pages were more often cautious
than outraged, although both the Boston Globe and the Atlanta Journal-
Constitution did call for replacement of the Electoral College within a week
of the election. (“The thing is an inflamed appendix, useless and
occasionally dangerous,” wrote the Journal-Constitution.) The Washington
Post, in contrast, acknowledged that there were “legitimate questions” to be
asked but insisted that “this is no time for reform.” The New York Times
editorialized that the institution “has enough benefits to justify its survival,”
while both the Los Angeles Times and the Chicago Tribune put forward
strong defenses of the system. Meanwhile, relatively few Democratic
politicians were outspoken on the issue (House minority leader Richard
Gephardt was an exception), and Republican critics like LaHood were a
rarity; the “wrong” winner had turned out to be their winner. Most
importantly, perhaps, the American people did not pour into the streets to
demand that the electoral system be changed. The protests that did occur in
Washington on the cold rainy day of President Bush’s inauguration
challenged the president’s legitimacy (“Hail to the Thief” was a widespread
sign), and Reverend Al Sharpton pointed out that Bush “was not elected by
the people,” but there were few explicit allusions to the Electoral College.54

This relatively muted response stemmed, at least in part, from the
dynamics and sequencing of the political drama that engulfed the nation
after ballots had been cast on November 7. It took five weeks for the
outcome of the election to be finalized: not until the Supreme Court issued
its verdict on December 12, halting the Florida recount that might have
made Al Gore president, did anyone know with certainty that the Electoral
College had indeed yielded a “contradiction” between the popular and
electoral votes. In the course of those five weeks, the nation discovered a
host of other problems with its electoral processes: unreliable and
antiquated technology, poorly designed ballots, high rates of ballot spoilage
or machine failure in minority precincts, the administration of elections by
overtly partisan officials (such as Florida’s secretary of state, Katherine
Harris), election laws that varied considerably from one state to the next,
the draconian lifetime disenfranchisement of felons in a handful of states,



and the purging from the voter rolls of law-abiding citizens whose names
were identical to those of felons.55 Then too there was the remarkable news
from Tallahassee, in the midst of the legal skirmishing, that the Republican-
dominated state legislature was making plans to choose a slate of electors
by itself if the dispute was not settled in a timely or acceptable fashion.
According to the Constitution, the nation was reminded (and the Supreme
Court confirmed), state legislatures—not voters—had the power to appoint
electors, and they could assert that power even after having authorized a
popular election.56 The long list of problems outraged many citizens, as did
the Supreme Court itself when it handed down an opaque final decision that
could not escape the aroma of partisanship.

Although the Electoral College was always at the heart of the dispute
(without winner-take-all, Florida would not have been on the hot seat), the
utterly unforeseeable manner in which the 2000 election unfolded—the
distended, conflict-ridden, back-and-forth journey through recounts and
courts—drew attention away from the institution itself and toward a
succession of other issues. As long as the outcome hung in the balance, the
spotlight was on vote counting and legal maneuvers. After the verdict had
been issued, those who were critical of the outcome aimed their ire at the
Supreme Court: lingering questions about the legitimacy of Bush’s election
centered more on the Court’s decision to halt the Florida recount than on the
undisputed fact that Gore had won the national popular vote. By the time
that the long drama had come to an end, moreover, there was a widespread
sense of exhaustion and relief. The nation’s electoral systems were
unmistakably flawed, but the dispute was finally over—and it had at least
ended peacefully. If there was a latent potential for an enormous public
outcry over a “wrong winner,” it was unlikely to have been realized in the
unique circumstances of the 2000 election.57

There were other threads to the story as well. If the public clamor was
muted, the silence in Congress was deafening. Nearly a dozen resolutions
were introduced in the six months following the election, some calling for
direct election and others offering district or proportional plans. Almost all
were put forward by Democrats: Ray LaHood and Jim Leach, a respected
moderate from Iowa, were the only Republicans to sponsor reforms.58 But
with a GOP majority in the House and control of the Senate teetering
between the two parties, no action was taken on any of these measures,



beyond referring them to committees.59 The tone of the Republican stance
was set early by Orrin Hatch, the chair of the Senate Judiciary Committee
and a longtime adversary of direct election. (The chair of the Subcommittee
on the Constitution was Strom Thurmond.) One day after the Supreme
Court decision, Hatch praised the Electoral College, declaring that “it
basically worked very, very well.” “Even the smallest state made the
difference in the election,” he observed. “We ought to be very proud of our
electoral system.”60 Faced with Republican opposition and recognizing that
Democrats themselves were not unified in support of change, advocates
concluded that pursuing Electoral College reform would be an exercise in
futility.61 As a senator, Hillary Clinton took no official steps to promote the
adoption of direct elections, and neither did most of her Democratic
colleagues. The discontents spawned by the 2000 election were channeled
instead into a prolonged, multiyear effort to improve both voting
technology and the administration of elections.62

The Electoral College was also given short shrift by the National
Commission on Federal Election Reform, a blue-ribbon, bipartisan panel
formed by the Century Foundation and the University of Virginia’s Miller
Center of Public Affairs. With former presidents Carter and Ford as its
honorary co-chairs, the commission was tasked with gathering information,
holding hearings, and making policy recommendations that would address
the manifold issues that had arisen in the course of the 2000 election. Early
in its internal deliberations, however, the commission decided to take the
Electoral College off the table and “not make recommendations about
whether or how the Constitution should be amended in order to do away
with or refashion the choice of presidential electors.” When Jack Rakove, a
Stanford historian and constitutional scholar, urged the commission to take
a serious look at the institution’s shortcomings, Carter responded with his
comment that it would be a “waste of time” to talk about Electoral College
reform. The former president, who was the driving force behind the
commission’s work, later explained that he “was just talking about the
almost inherent impossibility, in my opinion, of getting two-thirds of the
House and Senate and three-fourths of the states to ratify.” That sober-
minded assessment meant that the principal nongovernmental body charged
with devising remedies for the problems that had surfaced during the
election remained silent about the electoral system that had yielded the



crisis in the first place.63 The final report of the commission, delivered to
Congress in August 2001, focused instead on recommendations for
improving turnout, registration systems, election administration, and voting
machines.64

Washington’s lack of interest in change did not, of course, put an end to
public debate about the flaws and virtues of the Electoral College. Opinions
on both sides remained strongly held, and for the next decade and a half
they were aired frequently (especially in election years) at public
gatherings, on radio and television, and in newspapers, magazines,
scholarly publications, and social media.65 In 2004, as another close contest
brought the electoral system back into sharp focus, Business Week issued a
detailed editorial in favor of a national popular vote: “The candidate with
the most votes wins—no ifs, ands, or buts,” its editors declared. In August
2004 the New York Times, in a rare public reversal, declared that “we were
wrong” to have supported the Electoral College in 2000 and strongly
endorsed a national popular vote (as it had also done in 1969–1970). A
week later, perhaps in response, the Wall Street Journal announced that it
was sticking with its long-standing position: “We’re inclined to think the
Founders got it right.”66 In November the country experienced another
“near miss,” as Democrat John Kerry came close to winning the Electoral
College while decisively losing the popular vote.

The year 2004 also witnessed the publication of two notable books
inspired by the 2000 election and its aftermath. Enlightened Democracy:
The Case for the Electoral College, by Tara Ross, with a forward by
columnist George Will, was a brief for the institution, a fluent, skillfully
presented recitation of traditional arguments. Stressing that the United
States was designed to be a federal Republic and not a democracy, the book
touted the “successful results” that the Electoral College had obtained over
the years and pointed to the hazards of direct election. Ross, a conservative
writer and lawyer based in Texas, penned the book in response to what she
believed to be the misguided and ill-informed criticism that had flooded the
media after the 2000 election. It was the first of several volumes that she
would write on the subject, as she became a prominent popular defender of
the Electoral College.67

The second book, Why the Electoral College Is Bad for America, by
George C. Edwards III, was a more scholarly endeavor. Edwards, a



distinguished political scientist and editor of Presidential Studies Quarterly,
was dismayed by the election of a president who had lost the popular vote
and troubled by the claims commonly put forward to defend the Electoral
College. He set out to test those claims conceptually and empirically and
found them to be “faulty” or “contrary to fact.” Edwards concluded that no
coherent set of political principles undergirded the framers’ design, nor
were there important state or minority interests that were protected by the
Electoral College. Small states, in fact, received little attention from
presidential candidates, and the system did not oblige candidates to build
broad national coalitions. The Electoral College, furthermore, was “not
essential” to the maintenance of a two-party system and did not “safeguard”
federalism either. Edwards’s critique had ample precedents, but his
unusually comprehensive book offered the most rigorous analysis and up-
to-date evidence that had appeared in decades.68

Although much of the debate after 2000 followed well-trodden paths,
the election did give rise to a few noteworthy twists in the arguments.
Defenders of the Electoral College could no longer claim that the prospect
of a divergence between the popular and electoral votes was merely
hypothetical or extremely unlikely; gone was the refrain that no such
outcome had occurred since the nineteenth century. In its place was a
renewed emphasis on the institution as embodying a federalist conception
of majorities—or, alternatively, on the claim that the United States was
never intended to be a democracy in the first place.69 Advocates of direct
election, in contrast, found grist for their mill in the inauguration of a
“wrong winner,” but they were obliged to surrender the jeremiad that such
an outcome would produce a popular upheaval or a crisis of legitimacy. The
details of the Florida dispute provided new ammunition for both sides.
Conservatives like Mitch McConnell repeatedly warned that the prolonged,
messy recount in Florida was a harbinger of much worse horrors to come if
direct elections were adopted—because recounts like Florida’s might then
have to be conducted simultaneously in multiple states.70 Reformers, in
turn, pointed to the actions of Florida’s legislature as evidence of a
significant democracy gap in the constitutional architecture: if state
legislatures could indeed choose electors by themselves without regard to
the preferences of the people, what would prevent them from doing so in
future elections? Reformers also questioned the rationality of a system that



delivered all of a state’s electoral votes to one candidate when the outcome
of the popular vote in that state was a statistical tie.71

One other shift in public discourse after 2000 warrants mention. This
was the resuscitation of the notion that the small states were the principal
beneficiaries of the Electoral College and that they consequently constituted
a major roadblock to direct elections. From the late 1960s into the 1990s, a
consensus had emerged, fostered in part by scholarly analyses, that both
large and small states were advantaged by the Electoral College and that
large states likely had the better deal. It was also known that some of the
foremost congressional advocates of an NPV came from small states and
that most residents of small states, according to polls, favored direct
election. After the 2000 election—which George Bush won in part because
of the small-state advantage—this consensus receded from view.72 The
large-state advantage began to receive far less public mention, and the
presumption that small states would oppose (and likely prevent) abolition of
the Electoral College became more widespread, even among those
sympathetic to reform.73 Historian Arthur Schlesinger Jr. commented in
2002 that some reformers seemed “intimidated” by the prospect of small-
state opposition; he found this to be “odd” in light of the expert view that
large states possessed an even greater advantage. Few participants in the
post-2000 debates seemed to remember that small-state leaders like William
Langer, Margaret Chase Smith, John Pastore, and Mike Mansfield had
energetically favored a national vote.74

The posture of Congress in the immediate wake of the 2000 election set
a pattern that would prevail for a decade. Amendment resolutions calling
for direct, district, or proportional elections were introduced in the House in
most years through 2011, almost invariably by Democrats. (No resolutions
calling for direct election were introduced in either chamber between
February 2011 and November 2016.)75 Among the sponsors of these
resolutions were Eliot Engel (NY), William Delahunt (MA), Gene Green
(TX), Jesse Jackson Jr. (IL), and Zoe Lofgren (CA). In 2005, California’s
Democratic senators, Dianne Feinstein and Barbara Boxer, sponsored a
direct election amendment in the upper chamber, and Florida Democrat Bill
Nelson did the same in 2009. (Boxer acted again soon after the 2016
election.) No hearings were held on any of these proposals; indeed, no
action of any type was taken.76 As the Congressional Research Service



concluded in 2016, the resolutions “experienced the fate of the vast
majority of proposed amendments: assignment to the appropriate
committee, and, then, oblivion.”77

Notably, this was true even between 2007 and 2011 when the
Democrats held majorities in the House and the Senate, and the judiciary
committees were chaired by John Conyers of Michigan and Patrick Leahy
of Vermont, both of whom had supported direct election in earlier decades.
Leahy and Conyers had long experience in the workings of Congress, and
they surely knew not only that Republican leaders adamantly opposed
reform but that support among Democrats was far from unanimous: as
recently as 2004, Democratic leader Harry Reid had defended the institution
on the senate floor.78 In addition, there was little pressure from within
Congress or from organized outside groups to take up the issue in
committees that already had full agendas.79 Under these circumstances,
even sympathetic politicians chose not to press the issue. Former
representative William Delahunt explained in a retrospective interview that
he never believed that the resolutions he sponsored would go very far. He
had introduced them as a statement of principle, prompted by the 2000
election and his own commitment to the ideal of “one person, one vote.” To
be successful with electoral reform, he noted, there had to be dedicated and
well-positioned congressional champions, willing to devote years to battling
the “innate inertia” that enveloped such issues. The timing also had to be
right, which meant, among other things, that Washington could not be
preoccupied with pressing concerns like the Iraq war or a financial crisis.80

There was, in sum, even less activity in Washington after Bush’s
inauguration than there had been from 1980 to 2000—and dramatically less
than there had been between 1960 and 1980. The 2000 election did not prod
Congress into seriously considering reform, nor did Congress seem
particularly moved by polls indicating that more than 60 percent of
Americans continued to favor a shift to direct elections. A week before the
balloting in 2000, Jeff Greenfield, speaking for many political analysts, had
predicted that a split between the electoral and popular votes would have
“one consequence” that was certain: “at long last, the Electoral College
would either be abolished or radically altered.”81 But Greenfield, and those
who shared his view, turned out to be mistaken. Denying the presidency to a
candidate who had won the popular vote ended up having no systemic



repercussions: the nation weathered the small storm kicked up by the split
verdict, and Congress felt no obligation to prevent such an event from
recurring. Although the policy consequences of George Bush, rather than Al
Gore, having become president were of major significance, the electoral
source of Bush’s presidency faded from view—particularly as the nation
became preoccupied with terrorist attacks on its own soil, followed by wars
in Afghanistan and Iraq. For many in Washington, the quiescent aftermath
of the 2000 election was proof of the resilience of the nation’s political
institutions, further evidence that there was no compelling need to alter the
system. Committed advocates of change, in contrast, found themselves once
more looking outside of Washington for ways to gain traction.

BACK TO THE STATES

In January 2001 state senator Ron Tupa introduced a bill in the Colorado
legislature calling for a referendum that would ask the state’s voters to
decide whether to replace the winner-take-all allocation of electoral votes
with district elections. Undaunted by the earlier failures of the Electoral
Fairness Project, Tupa, a Boulder Democrat, was responding directly to the
2000 election. Despite winning only 51 percent of the state’s popular vote,
George Bush had received all eight of Colorado’s electoral votes; if Al Gore
had received three of those votes, he would have been president. The state
senate, with a narrow Democratic majority, passed Tupa’s measure, but it
died in the Republican-controlled house.82 Colorado had voted Republican
in every recent presidential election except that of 1992, when, thanks to
Ross Perot, Bill Clinton won the state with only 40 percent of the vote.

Three years later the effort to jettison winner-take-all was revived in
altered form: an initiative to amend the state constitution so that electoral
votes would be allocated according to the proportion of the popular vote
each candidate received. As an initiative, Amendment 36, which was placed
on the ballot after a petition drive, did not require approval from the
politically divided legislature.83 The campaign to win passage was
spearheaded by Democratic consultant Rick Ridder, who regarded the
measure as “a first step to reforming the Electoral College.” Proportional
elections, he maintained, would yield an electoral vote that would more
closely mirror the popular vote and help prevent a repeat of the 2000



election. Much as Skip Roberts had in the early 1990s, Ridder’s team
insisted that the proposal was nonpartisan. “Make Your Vote Count,” the
organization formed to mobilize support for Amendment 36, had no direct
ties to the Democratic Party, and the state party took no official position on
the referendum.84

But a hotly contested presidential election campaign was under way in
2004, and Amendment 36 was embroiled in partisanship from the outset—
in part because the amendment was designed to take effect immediately. If
approved on Election Day, it would determine the distribution of electoral
votes between President Bush and his Democratic rival, John Kerry. As the
campaign entered its final months, Bush was leading in the polls, but
Democrats had been gaining ground in Colorado, and Kerry was projected
to run well; his state campaign director declared that she was less interested
in the referendum than in winning the state. Still, Republican opponents
characterized the amendment as an attempt to change the rules of the
election in midstream (or even retroactively) in order to snag four electoral
votes for Kerry in a tight national contest. Katy Atkinson, a Republican
consultant who led an anti-amendment organization called Coloradans
Against a Really Stupid Idea, acknowledged that the country needed to
have a debate about the Electoral College but claimed that the issue at hand
was whether “Colorado is going to be the lone state to try an untested
system that could put us at a disadvantage.”85

The state’s leading newspapers and its Republican governor, Bill
Owens, also criticized the measure. A proportional system, they argued,
would diminish the incentive for a candidate to visit or pay attention to
Colorado’s interests. Opponents further charged that passage of
Amendment 36 would encourage third parties, giving power to the likes of
Ross Perot; it would increase the odds of an election going to the House of
Representatives; and it could potentially land Colorado in a legal and
constitutional crisis that would make it the “Florida” of 2004.86 Whether it
was constitutional for a popular initiative, rather than the state legislature, to
determine the manner in which electors were chosen was a question that
was surely headed to court if Amendment 36 were approved. At issue also
was the legality of applying the amendment to the results of an election
campaign conducted before the adoption of the proportional system.87



Amendment 36 attracted attention from the national press as well as
funding from outside the state.88 With the presidential contest expected to be
close and September polls indicating that most Coloradans favored the
proposal, the amendment appeared to be setting the stage for another
November drama. It might also, as was widely observed, become a model
for reform in other states. “It could set a dramatic and amazing precedent,”
declared a political scientist interviewed by the New York Times.89 Members
of both parties had voiced displeasure with winner-take-all (often linked to
the state where they lived), and a state-by-state approach to reform seemed
relatively promising given the stalemate in Washington. Proportional
elections did not raise the federalism objections that arose in opposition to a
national popular vote; nor did they arouse the concerns about
gerrymandering that invariably greeted proposals for district elections. The
idea, in brief, seemed potentially contagious. “Colorado gives new breath to
an idea that is irrefutably democratic,” opined the Los Angeles Times.90

Amendment 36, however, failed to win the approval of Colorado’s
voters. Republican opponents hammered the proposal with a barrage of ads
during the fall while the state’s leading Democrats steered clear of the issue;
polls registered a steady decline in support for the measure.91 Meanwhile,
the race between Kerry and Bush tightened, leading some Democrats to
believe that Kerry could win and thereby capture all nine of the state’s
electoral votes. On November 2, roughly 700,000 Coloradans voted in favor
of the amendment while 1.3 million were opposed. The margin was
substantially greater than the 100,000 votes by which Bush bested Kerry—
which meant that many of Kerry’s supporters had cast their ballots against
Amendment 36.92

The defeat in Colorado did not deter groups elsewhere from pursuing
similar objectives. For politicians and activists whose party had a strong
presence in a state but relatively little chance of winning its presidential
contest, the prospect of dividing up the state’s electoral votes remained
alluring. State campaigns to eliminate winner-take-all could serve partisan
interests while being plausibly framed as attempts to make the system more
democratic. As Colorado’s experience made clear, however, such efforts
could potentially create awkward tensions between the goals of local actors
and the objectives of national parties and campaigns.



North Carolina was a key case in point. As early as 2001, Democrats,
with majorities in both branches of the General Assembly, promoted a plan
to choose electors by district. That plan was approved by the state senate
but never came to a vote in the lower chamber.93 The idea was revived in
2007 when the Democrats had a larger majority in the house of
representatives; by then Republican candidates had won seven straight
presidential races in the state. Democrats hailed their proposal (SB 353) as
fairer than winner-take-all and likely to increase the engagement of voters,
particularly among African-Americans, who, year after year, were having
no impact on the electoral vote tally. Democrats further argued that a
district system would lead national candidates to campaign in the state
because at least some districts would be in play. Republicans countered that
such a system would instead make the state “irrelevant” and that the effort
was simply a partisan maneuver to pick up a half dozen electoral votes for
the Democrats. The districting proposal was passed by a narrow margin in
the senate, and it also won approval, along party lines, in a key house
committee. All that remained was a final vote on the floor of the house and
the signature of Governor Mike Easley, a Democrat who supported the
measure. But then something unusual happened: Howard Dean, the chair of
the Democratic National Committee, placed a phone call to state senator
Doug Berger, the lead sponsor of SB 353, and asked him to withdraw, or
table, the measure for the remainder of the legislative session. Berger
obliged, North Carolina ended up sticking with winner-take-all, and in
November 2008 the state went to Barack Obama by a very slim margin.94

Dean’s phone call was not prompted by clairvoyance about voting
trends in North Carolina. What was on his mind was an unsettling
development across the country, in California. There, a group of well-
connected Republicans was attempting to put a district elections initiative
on the ballot in June 2008. California had been voting Democratic in
presidential elections since 1992, but roughly twenty of its fifty-three
congressional districts were reliably Republican, and a gain of twenty
electoral votes (a net shift of forty) would be an enormous boon for the
GOP. Dean and other national Democrats believed that this Republican
initiative had to be exposed as an illegitimate partisan maneuver or “dirty
trick,” but Democrats would have no rhetorical legs to stand on if they were
embracing the same legislation in North Carolina. As one commentator in



the Tar Heel state noted, gaining a maximum of seven electoral votes in his
state while losing twenty-two in California was “not a very good trade.”95

The idea of discarding winner-take-all had been circulating among
California Republicans since at least 2000, but the effort began in earnest in
July 2007 when attorney Thomas Hiltachk filed the papers for an initiative
entitled the “Presidential Election Reform Act.” Based in Sacramento,
Hiltachk was Governor Arnold Schwarzenegger’s personal lawyer for
election matters, and his firm, which specialized in ballot initiatives, also
represented the California Republican Party. Backers of the proposal then
began to raise the needed funds—estimated to be $2 million—to collect the
434,000 signatures needed to put the initiative on the ballot.96 Advocates
predictably maintained that district elections would “benefit all
Californians” because they would compel candidates to compete for their
votes and address the state’s issues. Kevin Eckery, a Republican consultant,
argued that “winner take all” could not possibly “reflect California’s
diversity.” “If five million voters decide to vote for the Republican
nominee,” asked another Republican, “why should that vote not be
counted?” In late August, according to the San Francisco Chronicle, a Field
poll indicated that voters were “inclined to support the initiative” but were
not yet “sold on the idea.”97

Democrats fought back fiercely. Chris Lehane, a strategist closely allied
with Hillary Clinton’s presidential campaign, declared that the proposal was
“all about rigging the system … under the pretense of being a reform.” It
would dilute California’s political power, he claimed, and lead to a
continuation of the war in Iraq. Senators Dianne Feinstein and Barbara
Boxer condemned the initiative as “a power grab orchestrated by the
Republicans” and announced the formation of an opposition group called
“Californians for Fair Election Reform.”98 Hollywood producer Stephen
Bing and hedge fund director Thomas Steyer pledged to bankroll the
opposition campaign, which began running radio ads against the proposal
early in September.99 Meanwhile, other Democrats asserted that the measure
was unconstitutional because the power to change electoral vote systems
rested exclusively with state legislatures.100 Without a touch of hesitation or
embarrassment, prominent figures in both parties were voicing precisely the
arguments that the other party had put forward in Colorado and North



Carolina. Ideological convictions and claims about principles were totally
eclipsed by partisan interest.

Despite the attention that greeted its launch, the initiative campaign had
trouble gaining momentum. Although 100,000 signatures were gathered in
the first weeks, polling suggested a lack of enthusiasm for the idea, and
fund-raising was slow. Schwarzenegger, the most popular Republican in the
state, was noncommittal, publicly worrying about changing the rules of an
election in midstream and privately commenting that the proposal seemed
to reflect “a loser’s mentality.”101 Then, in late September, the campaign
took a serious hit when two of its leaders, Hiltachk and Eckery, resigned.
They did so upon learning that its one large contribution ($175,000) came
from a Missouri-based entity called Take Initiative America, that had been
founded just one day before it made that contribution; the small-town
attorney who had created TIA refused to disclose the identity of its donors.
“I am not willing to proceed under such circumstances,” Hiltachk wrote.
Within days it was revealed that the secret donor was Paul Singer, a
billionaire confidant of Republican presidential aspirant Rudolph Giuliani.
(Giuliani denied knowing about the contribution, and Singer stated that he
acted because he believed in “proportional voting in the electoral college.”)
That the money came from out of state and was possibly illegal—as a
violation of federal campaign finance laws—seriously tainted the campaign.
Rubbing salt in the wounds, Democratic activists filed a complaint with the
Federal Elections Commission.102

After floundering for weeks, the initiative was revived, thanks in part to
Darrell Issa, a wealthy conservative representative from Southern
California. Issa contributed his own funds, rallied other donors, and brought
in experienced operatives to manage the effort. The reinvigorated campaign
collected 700,000 signatures but failed to obtain and verify the requisite
number in time to get on the ballot. Some activists vowed to try again, but
in 2008 all of the state’s electoral votes—more than a fifth of the number
needed for national victory—went to a Democrat.103

The campaigns to jettison winner-take-all in Colorado, North Carolina,
and California offered sobering lessons to proponents of state-level reform.
All three were undertaken by experienced political actors who ended up
with nothing to show for their efforts. If the Colorado campaign
demonstrated the complexity of ending winner-take-all in a state where the



two parties were fairly evenly matched, its counterpart in California made
clear—once again—that an outnumbered minority party would face strong
headwinds if it sought to carve off some electoral votes for itself. The most
sobering lesson of all came from North Carolina, where Democratic
legislators had succeeded in navigating a bill through both chambers of the
General Assembly only to have victory snatched from their hands by their
own national party. Understandable as it may have been, the Democratic
Party’s opposition to change in California, coupled with its willingness to
sacrifice reform in North Carolina to protect electoral votes in California,
sent a strongly discouraging message to state-level activists around the
country: partisan advantage trumped long-simmering discontents with the
workings of the Electoral College. The Democratic Party had, in effect,
signaled that it would not support the elimination of winner-take-all in
individual states because doing so could jeopardize the party’s interest in
retaining blocs of electoral votes from large, Democratic-leaning states like
California. The logic that applied to North Carolina would surely apply
elsewhere as well. If winner-take-all were to be abolished, it would have to
be done everywhere at the same time—which seemed ineluctably to toss the
ball back to Washington.104

Some ideas, however, just refuse to die, and the possibility of ending
winner-take-all in individual states was revived a few years later—this time
by Republicans.105 In the wake of Mitt Romney’s decisive Electoral College
loss to President Barack Obama in 2012, Republicans in a handful of states
began to seriously contemplate the prospect of replacing winner-take-all
with district or proportional elections. These were states that Obama had
won but where Republicans controlled both the legislature and the
governor’s office: Michigan, Ohio, Wisconsin, Pennsylvania, Virginia, and
Florida. Anticipating that these states might remain in the Democratic
column in presidential elections, some Republicans urged that steps be
taken to prevent Democratic candidates from reaping the rewards of
winner-take-all. “This is a concept that’s got a lot of possibility and a lot of
potential,” declared a Washington-based Republican strategist. The
Republican leader of Pennsylvania’s state senate, Dominic Pileggi, put
forward a proportional plan early in 2013; its goal, explained a spokesman,
is “to more closely align the electoral vote in Pennsylvania with the popular
vote.” Similarly, Michigan Republican Saul Anuzis maintained that either



district or proportional elections would be “more fair” than winner-take-all
and that Republicans would have a “righteous argument” on behalf of such
changes. Reince Priebus, head of the Republican National Committee,
endorsed the concept, quickly adding that it was a decision to be made by
individual states and not by the RNC. Democrats, of course, denounced
these proposals as “nothing more than election-rigging”; a state senator in
Pennsylvania found it “difficult to find the words to describe just how evil
this plan is.” Democrats were particularly incensed at the prospect of
choosing electors by district in states that had been heavily gerrymandered
by Republicans after the 2010 census.106

As it turned out, many Republicans, including key governors, were
reluctant to end winner-take-all, in part because they—like their Democratic
counterparts elsewhere—feared that their states would attract less attention
if blocs of electoral votes were no longer at stake. None of the six
legislatures, consequently, ended up taking action.107 This proved to be
fortunate for the GOP because in 2016 its candidate won five of the six
states, several of them by small margins. Had winner-take-all not been in
operation in these states, the collapse of the Democratic “blue wall” in 2016
would have brought fewer electoral votes into the Republican column.108

The National Popular Vote Interstate Compact

On February 23, 2006, a new approach to Electoral College reform was
unveiled at a press conference in Washington. The Campaign for a National
Popular Vote called for individual states to join an interstate compact
through which they agreed to award their electoral votes to the presidential
candidate who won the national popular vote; the compact would take
effect only when states with a majority (270) of all electoral votes had
signed on. Among those present at the press conference and endorsing the
endeavor were Birch Bayh; Chellie Pingree, the president of Common
Cause; Rob Richie, executive director of FairVote; and two former
Republican congressmen, John Anderson (once an independent presidential
candidate) and John Buchanan of Alabama. The organization promoting
this reform, a newly formed nonprofit called National Popular Vote,
announced that it planned to introduce the necessary legislation in all fifty
states and that a bipartisan team of sponsors had already done so in Illinois.



Coinciding with the press conference was the publication of Every Vote
Equal: A State-Based Plan for Electing the President by National Popular
Vote, a 600-page tome explaining and advocating this new strategy “to
assure that the nationwide will of the people elects the President.”109

In their prepared remarks at the press conference, Anderson, Bayh, and
other speakers stressed three themes that would become hallmarks of the
National Popular Vote campaign. The first consisted of traditional reasons
for preferring a popular vote to the existing Electoral College system: all
votes would count equally, and there would be no chance of a second-place
finisher occupying the White House. The second focused on the legitimacy
of states taking action to determine the shape of a national election. Winner-
take-all, Buchanan pointed out, had become the norm thanks to the actions
of individual states, and the states retained the power to reverse those
decisions and adopt a different system. The third theme was that most states
—red and blue, small and large—were ignored in presidential campaigns,
attracting neither candidate visits nor campaign expenditures. The action
was entirely in the battleground states, and these had been declining in
number. If state legislators of either party wished to give their states a more
active and participatory role in choosing a president, they ought to seriously
consider the idea of a national vote.110

The National Popular Vote Interstate Compact (NPVIC) was the
creation of John Koza, a computer scientist who had co-invented the
scratch-off lottery ticket, a venture that had earned him substantial wealth.
A former Democratic presidential elector and a donor to Democratic
candidates, Koza was a longtime critic of the Electoral College and—like
many others—was deeply frustrated by the refusal of Congress to address
the issue. Indeed, the movement for the NPVIC, both in its origins and in its
gradual embrace by legislators in numerous states, can best be understood
as a response to the frustrations felt by advocates of reform. For at least
sixty years, a majority of the American people had favored replacing the
Electoral College with a national popular vote, but Congress seemed inert,
the obstacles to a constitutional amendment looked nearly insurmountable,
and single-state approaches to reform had generally been stymied. The
NPVIC offered a strategy for changing the electoral system without
mustering the multiple supermajorities needed to amend the Constitution,
and it promised to preserve the basic structure of the Electoral College



(including the small-state advantage in electoral votes per capita) while
transforming it into a mechanism for guaranteeing that the winner of the
national popular vote would go to the White House. In addition, it would
bring presidential campaigns into all (not just battleground) states and
eliminate the troublesome contingent election procedure. Importantly, the
NPVIC offered a strategy for state-by-state action that could eventually
result in national change. In the eyes of some advocates, it was a
mechanism for building political support for a national popular vote, in the
hope that widespread adoption of the compact might eventually culminate
in the adoption of a constitutional amendment.111

The idea of utilizing state legislative action to promote a national
popular vote did not originate with Koza. In 2001 two provocative articles
had appeared, written by law professors, suggesting that there might be
paths to a national popular vote that did not include a constitutional
amendment.112 The first, by Northwestern University professor Robert W.
Bennett, began by voicing concern that public debate about the Electoral
College in the wake of the 2000 election might be “stifled” by the
presumption that change could be achieved only through an almost-
impossible-to-achieve constitutional amendment. He pointed out that the
Seventeenth Amendment (for the popular election of senators) had gained
congressional approval only after a number of states had taken unilateral
steps to incorporate popular balloting into the process through which
legislatures chose senators.113 Bennett suggested that states could similarly
put pressure on Congress by acting in concert with one another to pledge
their electoral votes to the winner of the national popular vote. Even a
handful of states (or two large states like California and Texas) might turn
the trick: the popular vote winner would be guaranteed a sizable number of
electoral votes, and candidates would acquire an incentive to campaign not
just in battleground states but in any states where they could augment their
national vote totals.114

A few months later, Akhil Amar of Yale Law School and his brother,
Vikram Amar, a professor at the University of California Hastings School
of Law, presented similar ideas, while toying creatively with the possibility
of states generating reform by coordinating their efforts. A state like New
Jersey, they proposed, could commit its electoral votes to the national vote
winner “if and only if enough other states follow suit.” Going one concrete



step further, a state could pass a law promising to cast its electoral votes for
the national popular vote winner “if and only if” states with 270 electoral
votes had agreed to do the same. In a final flight of fancy, the Amar
brothers imagined an even simpler mechanism: candidates for president and
vice president could pledge that, if they lost the popular vote, they would
ask their electors to cast ballots for the popular vote winner instead.
Changing the electoral system might not be so difficult after all!115

The core concepts at the heart of this new initiative, thus, were floating
in the zeitgeist within a year after the 2000 election. What Koza added to
the mix was the idea that the actions of individual states could be linked and
unified through the architecture of a formal interstate compact. By joining
the “Agreement among the States to Elect the President by Popular Vote,” a
state would be making a legally binding commitment to cast its electoral
votes for the national popular vote winner once states with 270 electoral
votes had signed on to the compact. Koza and attorney Barry Fadem—a
specialist in election law who became president of National Popular Vote—
were familiar with interstate compacts from their experience promoting
multistate lotteries (like the Tri-State Lotto Compact); compacts of this type
—commonly covering issues like water rights, ports, and nuclear waste—
had long had a place in the legal landscape. Such a compact, they believed,
could provide a framework for building support one state at a time as well
as a legal mechanism for enforcing states’ commitments after the threshold
of 270 had been reached. (The NPVIC made it clear that states could
withdraw from the compact but had to adhere to it in the next election if the
withdrawal had not occurred at least six months before the expiration of a
presidential term.) Koza and Fadem also brought to the table a great deal of
energy, considerable organizational skill, and substantial funding.116

To many observers, the NPVIC looked initially to be an implausible,
long-shot approach to reform, a Rube Goldberg contraption that had little
chance of making much political headway.117 But within months after the
campaign’s announcement, several major newspapers, including the New
York Times, published favorable editorials: “It may be the only way to kill
the anachronistic institution,” opined the Los Angeles Times.118 Bills
supporting the NPVIC were introduced in five states in 2006, most with
bipartisan support, while leaders of the campaign—like Koza, Anderson,
former Republican senator Jake Garn, and Rob Richie of FairVote—



testified to legislatures and worked to drum up support. In April 2006 the
Colorado senate approved an NPVIC bill, and by the end of the summer the
California senate and assembly had done the same. Governor Arnold
Schwarzenegger vetoed the California measure, declaring that it ran counter
to “the tradition of our great nation which honors states’ rights and the
unique pride and identity of each state.” Nonetheless, the progress made by
Koza and his allies was apparent. In October the American Prospect
observed, with a hint of surprise, that “the campaign to reform the Electoral
College actually gains ground.”119

The pace of activity picked up in 2007–2008. (See Table 7.1.) In April
2007 Maryland became the first state to join the compact, thanks to the
efforts of FairVote and to the energetic sponsorship of Jamin Raskin, a
recently elected Democratic state senator and law professor with long-
standing commitments to democratic reform. The bill was also approved by
Hawaii’s legislature in 2007, although it was vetoed by Republican
governor Linda Lingle, who worried that Hawaii might cast its electoral
votes for a candidate who had not won the state. The following year the
legislature overrode her veto, and both Illinois and New Jersey signed up.
During this two-year period, one or more branches of the legislature in ten
other states, including North Carolina and Arkansas, approved NPVIC bills,
while chambers in both North Dakota and Montana voted against doing so.
The campaign’s strength was unmistakably centered in predominantly
Democratic states, but its successes had given the movement both
momentum and political legitimacy.120







By September 2009, NPVIC bills had been introduced in forty-eight
states and adopted in five. Over the next five years, the compact was joined
by the District of Columbia and one or two states per year, except in the



election year of 2012. Additional victories were registered in legislative
branches in a handful of other states, including New Mexico, Nevada,
Oregon, Delaware, and Oklahoma, where the majority-Republican senate
voted favorably. The most prominent successes came in two large states,
California and New York, which together accounted for more than eighty
electoral votes, almost a third of the total needed to activate the compact. In
California, the key to victory was the election of a Democratic governor,
Jerry Brown, who signed an NPVIC bill in 2011, seven months after taking
office. In New York, a prolonged legislative journey came to an end in 2014
when large bipartisan majorities were mustered in both branches of the
legislature, most notably in the Republican-controlled senate. Republican
supporters emphasized that they no longer wanted their state to be taken for
granted in presidential elections.121

In most states, success came only after multiyear legislative efforts that
included testifying, lobbying, and networking by the leaders of the
campaign and by individuals and organizations sympathetic to the cause
(like FairVote, Common Cause, the League of Women Voters, and the
NAACP). The campaign commissioned and publicized statewide opinion
polls, which generally demonstrated strong public support for a national
popular vote; its educational arm, the Institute for Research on Presidential
Elections, organized seminars and gatherings for legislators and opinion
makers. In addition, the campaign hired lobbyists in almost every state
where bills were being seriously considered. The New York effort received
invaluable assistance, including funding, from Tom Golisano, a billionaire
three-time independent candidate for governor with a history of backing
both Democrats and Republicans. Golisano signed on to become a
spokesman for the movement nationally, meeting with legislative leaders,
governors, and editorial boards around the country; he actively did so from
2010 to 2012.122

THE ARGUMENTS: PRO AND CON

The reasons offered by state legislators and local newspapers for supporting
or opposing the NPVIC echoed the debates of the late 1960s and 1970s.
Advocates focused on the virtues of a national election and the defects of
winner-take-all; they made little mention of the compact itself, other than to



assert that it was a perfectly legal and constitutional means of pursuing
change. “If you think every voter is equal, then you support this,” advised a
state representative from Illinois. Advocates further maintained that the
NPVIC had bipartisan support and would not predictably benefit or harm
either major party or states of different sizes. They often pointed to state
polls indicating that most Republicans, as well as Democrats and
independents, favored a national vote.123

Above all, supporters emphasized the manifold ways that winner-take-
all skewed presidential campaigns, turning the citizens of most states, small
and large, into taken-for-granted spectators. “California should not be
ignored in presidential elections,” declared the bill’s sponsor in the state
assembly. His Republican counterpart in Arizona’s house in 2016 wanted
Arizona to cease being a “flyover state.”124 Not only did candidates rarely
visit or spend money in non-battleground states, it was argued, but the
distinctive concerns of their citizens were ignored. Legislators also
maintained that swing states received preferential treatment from the federal
government. Curt Bramble, a Republican state senator in Utah (and the
president of the National Conference of State Legislatures in 2016),
lamented that his state had been obliged to rebuild Interstate 15 entirely
with state funds while the “battleground states … get all sorts of federal
help for their infrastructure projects.”125

The bystander status of most states, an issue that had potential appeal to
Republicans, was given center stage in all four editions of Every Vote
Equal, on the campaign’s continuously updated website, and in public
statements by Koza, Fadem, and other national advocates.126 FairVote’s Rob
Richie, as well as other analysts, stressed that the problem had grown more
severe in recent decades thanks to both a decline in the number of
battleground states and to the increasing predictability of their identities. If
winner-take-all persisted, thus, three-quarters of the states would be
consigned to spectator status for the foreseeable future. Those states had
something important to gain from the NPVIC, and their growing number
was a source of optimism for the leaders of the campaign.127

Opponents of the compact, from both parties, often responded with
traditional arguments against any kind of national popular vote. The
Electoral College had worked well for two centuries, some maintained; it
preserved federalism and protected small and rural states.128 A national



popular vote, in contrast, would permit the large population centers to
swamp the votes and interests of small states and rural America. “If it were
passed,” observed a North Dakota Republican, “our presidential elections
would be controlled by the vote in New York, Chicago, Los Angeles, and
Houston.”129 Numerous critics invoked the “post-Florida” nightmare that a
national vote could lead to a murky election result resolvable only through
controversial multistate recounts.130

Opponents also objected to the mechanism of an interstate compact.
Some insisted that the NPVIC was illegal or unconstitutional, an “end run
around the Constitution,” or a way “to amend the Constitution without
amending the Constitution.” (Both Koza and Raskin liked to counter that an
end run was a legal play in football.)131 More than a few questioned whether
an interstate compact would be valid without congressional approval.132

Critics from both parties argued strenuously that it would be morally
unpalatable—even leading to “civil insurrection”—for a state to cast its
electoral votes for a candidate who lacked majority support in the state.
“How undemocratic is that?” asked a Republican legislator in
Connecticut.133 Some adversaries further maintained—not without reason—
that the NPVIC, if implemented, would spawn multiple lawsuits and court
battles that could result in chaos and a legitimacy crisis. “This is going to be
such a legal train wreck that you can’t imagine how incredible that’s going
to be,” asserted one state senator.134 A different line of criticism came from
legislators who worried that the compact would award the presidency to a
plurality, rather than majority, winner of the popular vote; a few indicated
that they favored a national popular vote but only if it could be instituted
through a constitutional amendment.135

Meanwhile, far outside the halls of state legislatures, a different—and
only partially overlapping—set of debates unfolded among legal scholars
and political analysts. Writing in law reviews and other journals,
commentators wrestled over the legality of the NPVIC, pointed to possible
flaws in its design, and questioned whether it could, in fact, deliver what it
promised. On the campaign’s website and in Every Vote Equal, backers of
the NPVIC offered detailed ripostes to these challenges.136

One cluster of issues concerned the status or constitutionality of the
NPVIC in the absence of congressional consent. Critics like Derek Muller, a
conservative law professor at Pepperdine University, maintained that it



would not pass muster because the Constitution (Article I, section 10,
clause 3) required such compacts to be approved by Congress.137 Other legal
academics, including Bennett and Vikram Amar, disagreed, characterizing
the NPVIC as the type of agreement that federal courts had long upheld as
permissible without congressional consent. Jamin Raskin was agnostic,
arguing that the NPVIC offered a promising path to reform even if the
courts decided that Congress did have to assent.138 A different issue was
whether state legislatures possessed an unalloyed right to decide the basis
on which their electoral votes would be cast. Supporters of the NPVIC,
including Raskin, believed that they did, but others, including law professor
Norman R. Williams, argued that the discretion of the states was not
absolute and that the NPVIC violated the intent of the presidential elections
clause (Article II, section 1).139 An additional legal, but not constitutional,
question was whether the NPVIC came into conflict with the Voting Rights
Act.140 The detailed analyses presented in the legal literature did not settle
any of these issues, but they made it abundantly clear that the NPVIC, if
approved by the requisite number of states, would face multiple challenges
in the courts. The answers to key questions could not be known until the
NPVIC was implemented.

A second group of issues was more normative, with critics—some of
whom favored a national popular vote—questioning whether the compact,
as designed, could fully achieve its democratic objectives. The NPVIC, they
argued, could all too easily elect a president who had the support of only a
minority of the electorate—as little as 30 to 35 percent—if there were a
multi-candidate contest. Because the framework of the Electoral College
would remain in place under the compact, there could be no provision for a
runoff election, and consequently the NPVIC had no mechanism for
generating or requiring a popular vote (rather than electoral vote) majority.
The compact, in effect, could guarantee that a plurality winner would take
office, but it had no way of ensuring that a president would have majority or
near-majority support.141 In addition, the NPVIC did not call for national
suffrage rules, leaving in place eligibility and procedural requirements that
varied—sometimes substantially—from state to state. “Every vote” would
therefore be “equal,” but not all citizens would have an equal right to vote.
There would be a national popular vote tally but not quite a national
election.142



Finally there were questions about the feasibility, the workability, of the
NPVIC. If a signatory state decided to abandon the compact after (or just
before) the votes were counted, could the compact be enforced without
protracted—and ill-timed—litigation? (It was not difficult to imagine
scenarios in which state officials would come under enormous public
pressure to take such a step.) Several scholars, including Williams, also
worried about the ability of nonsignatory states to undermine or sabotage
the compact: by not counting all of their own votes once the state winner
had been clearly established, by declining to modify their state recount laws
so that a close national vote would trigger a recount, or even by refusing to
hold a popular election at all. Such problems were potentially soluble but
only with careful state and federal legislation that might not be easily
forthcoming.143

One additional problem had no legislative solution: the NPVIC created
an inherently unstable electoral terrain. Even if the compact were
successfully implemented for a particular presidential election, there was no
guarantee that it would remain in force the next time around. Between
elections, states could come and go as their legislatures wished. Presidential
elections, consequently, might be conducted according to different sets of
rules in different elections, as parties, states, and factions altered their views
or maneuvered to game the system. Such a development might, of course,
lead to a constitutional amendment that would abolish the Electoral College
and put an end to the uncertainty, but it nonetheless had disturbing echoes
of the political jockeying, between 1800 and 1830, that had eventuated in
the widespread adoption of the “general ticket” in the first place.144

THE POLITICS OF PASSAGE

By the spring of 2014 the NPVIC had been endorsed by ten states and the
District of Columbia, with a combined total of 165 electoral votes; it also
had the declared support of more than 2,000 state legislators. Progress then
slowed, with no new states signing up before the 2016 election. Although
the gains made by the campaign were impressive, the pattern of victories
and defeats suggested that there were still hills to climb. Numerous
Republican legislators had voted in favor of NPVIC bills, but all of the
jurisdictions that had joined the compact were reliably “blue” or



Democratic. Many of the successful legislative votes, moreover, had closely
followed party lines, and bills were stalled in a large handful of states where
one chamber had given its approval between 2007 and 2009.145 (See Table
7.1.) No solidly conservative “red” states had signed up nor had any states
in the South; roughly a dozen had not even held hearings. Also missing
were the battleground states in presidential elections, which seemed to
enjoy the attention they received under the existing system.146 A more long-
run concern was that the compact did not “appear to have gained
widespread awareness or support in the public at large.” This was true even
in states that had joined.147

The partisan pattern of responses to the NPVIC persisted despite the
concerted efforts of the campaign’s organizers. They worked assiduously to
bring Republicans on board, dispatching Republican backers like public
relations specialist Patrick Rosenstiel and former Michigan GOP chair Saul
Anuzis to rustle up support in various states. Both the website and Every
Vote Equal featured signs of progress in Republican legislative chambers as
well as endorsements from prominent Republicans. Among the named
Republicans (some of whom had well-known independent streaks) were
former Speaker of the House Newt Gingrich; former senators Fred
Thompson and Jake Garn; former congressmen Tom Campbell, Bob Barr,
and Tom Tancredo; and a variety of other leaders, such as Joseph Griffo
(NY), James Edgar (IL), and Rob Haynes (former chair of the American
Legislative Exchange Council). Several wrote forewords to Every Vote
Equal, including Minnesota conservative Laura Brod, who acknowledged
that she had first had a reflexively partisan negative reaction to the proposal
but had since embraced it. “The National Popular Vote bill is not a
Democratic bill or a Republican bill,” she wrote. “It is not even a liberal or
conservative bill.”148

Brod’s assessment may have been correct, but many Republicans
thought otherwise. During the early years of the NPVIC, conservatives
voiced occasional criticism of the project, but, for the most part, they
ignored it. As the campaign began to gain steam, however, a full-blown
attack emerged among mainstream national Republicans. Wall Street
Journal editor James Taranto derided the compact in 2010 as a “terrible
idea,” a “partisan protest masquerading as a high-minded reform.”149 The
following year the Heritage Foundation convened a forum on the subject:



five secretaries of state voiced concerns about particular features of the
compact, and conservative activist Hans von Spakovsky condemned it as
both unconstitutional and “bad public policy.” Senate minority leader Mitch
McConnell labeled the NPVIC “the most important issue in America
nobody’s talking about.” “The proponents of this absurd and dangerous
concept are trying to get this done while nobody notices,” McConnell
warned. “We need to kill it in the cradle before it grows up.” The State
Government Leadership Foundation (a nonprofit linked to the Republican
State Leadership Committee) then announced that it would fight the NPVIC
and defend the Electoral College throughout the nation. In both 2012 and
2016 the national platforms of the Republican Party denounced the compact
while praising the Electoral College. Some state parties took similar
steps.150

Despite the sharp attacks, there were cracks in the red wall of
opposition. In addition to gaining endorsements by prominent figures, the
project was attracting attention among Republican legislators who did not
interpret the national party’s stance as the last word on the subject. Leaders
of the NPVIC campaign knew well that they needed Republican allies if
they were to reach the 270-electoral-votes threshold, and they believed that
those allies could be found in swing states or in red-leaning states where
political leaders were tired of being taken for granted. Promising signs
could be found in a handful of developments that unfolded between 2014
and November 2016. Not only did New York’s Republicans rally around the
NPVIC in 2014, but the Republican-controlled senate in Oklahoma passed a
bill that same year. Two years later, Arizona’s Republican-majority house
voted to support the NPVIC by a margin of forty to sixteen. Meanwhile in
Georgia a bill was reported favorably by a key committee in the house and
had strong support in the senate. Bills with Republican sponsors were
introduced in both chambers of Utah’s legislature, leading to speculation
that Utah might soon become the first Republican state to join the compact.
(Utah’s college Republicans had embraced the idea as early as 2012!)
Opinion polls remained favorable, with clear majorities of both Democrats
and Republicans favoring a national popular vote, even in states like Idaho,
South Dakota, and Kentucky.151 As the 2016 election approached, it
appeared possible that the lineup of states endorsing the compact might
soon shed its uniformly blue coloration.



November 2016

The 2016 presidential election delivered multiple shocks to the system. For
the second time in less than two decades, the winner of the popular vote
failed to win the electoral vote, and this time the gap between the two tallies
was more sizable than it had been in 2000. Hillary Clinton received nearly
three million more votes than Donald Trump, yet Trump won the Electoral
College by a margin of 304 to 227. The institutional misfire of 2000 looked
less like a fluke, and the notion that the Electoral College favored
Republicans was strengthened. Democrats had won the popular vote in six
of the seven elections since 1988, but on two of those occasions they ended
up with nothing to show for it.152

The outcome of the election came as a surprise to most observers;
nearly all of the polls and pundits had pointed to a Clinton victory. More
importantly, Trump’s election came as an unpleasant jolt to many on the left
and center of the political spectrum who regarded him as frighteningly
unqualified to hold the office of chief executive. Indeed, some who held
such views, including Harvard Law professor Lawrence Lessig, sought to
exploit the archaic mechanics of the Electoral College to deny Trump the
presidency. Petitions, advertisements, op-eds, and news releases maintained
that the founding fathers expected electors to use their own judgment and
that it would be legal and legitimate for Republican electors to cast their
ballots for someone other than Trump. Little came of these actions in the
short run: two Republican electors defected from Trump, while five
Democrats voted for candidates other than Clinton.153 But after several
states leveled sanctions against electors who were (or attempted to be)
faithless, Lessig launched a set of lawsuits designed to clarify whether
electors were—as the wording of the Constitution seemed to imply—free to
cast their ballots for the candidates of their choice. In January 2020, the
Supreme Court agreed to hear the case.154

Although mainstream newspapers and magazines had overwhelmingly
favored Clinton during the campaign, the reaction to the Electoral College
misfire was mixed, somewhat predictably so. The New York Times declared,
once again, that it was time to be rid of an “antiquated mechanism” that
could permit “the loser of the popular vote” to “wind up running the
country.” It endorsed national popular elections in general and the NPVIC



in particular. The Wall Street Journal, in contrast, opined that Alexander
Hamilton had been correct to pronounce the electoral system to be “at least
excellent.” The Washington Post ran dueling columns by conservative
George Will and liberal E. J. Dionne, while the Chicago Tribune published
an op-ed by Democrat William Daley, Barack Obama’s former chief of
staff, who recommended keeping the Electoral College despite its
imperfections. USA Today acknowledged that the “current system is far
from ideal” and urged states to consider replacing winner-take-all with a
proportional system. The paper cautioned against holding national elections
with plurality winners, pointing particularly at problems with the NPVIC; it
simultaneously published a rebuttal by John Koza.155

For electoral reform advocates—and especially for progressives—the
election of Donald Trump was one more compelling reason to abolish the
Electoral College. A plurality of voters had preferred Hillary Clinton, but
the nation’s peculiar electoral system had installed a bombastic, ill-
informed, extremely conservative real estate mogul in the White House. An
archaic institution had, in effect, overridden the popular will and put the
nation in jeopardy. A Gallup Poll conducted in late November 2016
reported that the proportion of Democratic (and Democratic-leaning) voters
who favored replacing the Electoral College with a national vote rose
sharply, to 81 percent (from 69 percent in 2012).156

Republicans, of course, drew different conclusions. Politicians
interpreted the election results as evidence of their wisdom in opposing
reform, and for the first time most Republican voters seemed to share their
leaders’ preference for the Electoral College.157 According to Gallup,
support for a national popular vote among Republicans and Republican-
leaning independents plummeted with unprecedented speed and to
unprecedented levels in the wake of Trump’s election.158 Republican interest
in reform then rebounded slightly, but a Pew survey conducted in the spring
of 2018 found that 65 percent still preferred the Electoral College.159

Among those whose views shifted during these years was Donald J. Trump.
In 2012 he had tweeted that “the electoral college is a disaster for a
democracy,” but ten days after his election he declared it to be “actually
genius.” Eighteen months later, he reversed course again, declaring, “I
would rather have the popular vote because … it’s much easier to win the
popular vote.”160



With Republicans in control of both branches of Congress, the odds of
electoral reform emanating from Washington were close to zero.
Nonetheless, a handful of direct election amendments, differing in their
details, were introduced in the House and the Senate by (among others)
California senator Barbara Boxer, and Representatives Gene Green, Steve
Cohen, and John Conyers. These proposals had no Republican co-sponsors
and were referred to committees, which took no further action.161 Conyers,
as the ranking member of the House Judiciary Committee, also convened a
forum on presidential election reform in December 2016, with experts
presenting testimony focused on the shortcomings of the Electoral College
as well as the comparative merits of the NPVIC and amending the
Constitution. A few days later, Conyers published an op-ed, drawing on his
own long experience, to counter the notion that the “obstacles to reform are
insurmountable.” In September 2017 Conyers and several colleagues put
forward a “sense of Congress” resolution that Congress and the states
should consider a constitutional amendment and also encourage reform
“through such steps as the formation of an interstate compact.” The
resolution was referred to the Committee on the Judiciary (where no action
was taken). Both Conyers and Boxer signaled that they were more hopeful
about the interstate compact than they were about the possibility of securing
an amendment.162

Yet things were not faring well with the NPVIC in the wake of Trump’s
election. Reflecting the anger spawned by the election’s outcome, bills were
introduced, or reintroduced, in at least seventeen states, but little progress
was made. In February 2017, New Mexico’s senate passed a bill, but its
house of representatives (which had approved the legislation in 2009) failed
to act.163 Divisions among Democrats continued to prevent progress in
Oregon, and swing states like Florida and Ohio displayed little interest.
Nearly everywhere bills were stalled in committees, often without hearings,
even in states where polling revealed a preference for a national vote.164 The
one positive note was struck in Connecticut, which joined the compact in
May 2018 after a campaign that had lasted a decade. The votes in both
legislative chambers followed party lines, with a few Republican
exceptions. Connecticut was the only state to have approved the NPVIC
since 2014, and like the other states in the compact, it had favored Hillary
Clinton in 2016.165



The problem facing NPVIC advocates was that the 2016 election had
administered a serious blow to their plan of inducing a few Republican-
leaning states to join the compact and thereby create precedents that other
red states could follow. Before November 2016, success had seemed within
sight—if not quite within reach—in targeted states like Oklahoma, Arizona,
Utah, and Georgia. If, as expected, Clinton had delivered a third straight
victory for the Democrats, more Republicans, particularly in “flyover”
states, might have defected from the official GOP position in the hope of
bringing national campaigns into their own states. Had Clinton won the
routine victory that most analysts anticipated, more Republicans might have
given weight to the notion—current in some circles since 2012—that
winner-take-all gave Democrats a “blue wall” of states that made it difficult
for a Republican to win the presidency.166

As it turned out, however, the opposite happened: a key section of the
“blue wall” crumbled, the Electoral College delivered the presidency to
Trump, and Republican popular support for reform evaporated overnight.
The political conditions that might have led to NPVIC victories in red states
failed to materialize, and the post-election landscape suggested that it would
be self-defeating, even foolish, for Republicans to discard a system that
served them so well. Within weeks of the election, it was reported in Utah
that the NPVIC was dead, despite having well-prepared Republican
sponsors in both legislative chambers. The fatal blow, perhaps, was the
recognition that, had the compact been in force, the Beehive State would
have been obliged to cast its electoral votes for Hillary Clinton, who had
received only 27 percent of Utah’s popular vote.167 The cracks in the red
wall of opposition appeared to have been patched, and an NPVIC victory
was receding from view. Some current and former backers of the compact,
through a bipartisan organization called Making Every Vote Count, decided
to pursue a streamlined strategy—focused on the state of Ohio—that they
thought might work more expeditiously than the NPVIC.168

The prospects of the NPVIC brightened after the 2018 midterm
elections. Democratic victories in state legislative and gubernatorial
elections helped to pave the way for four new states to join the compact.
Delaware, New Mexico, and Oregon passed the requisite legislation
between March and June of 2019; Colorado did the same, although a
subsequent petition campaign meant that the final decision would be made



in a popular referendum in November 2020. A bill was also passed by both
branches of Nevada’s legislature, but it was vetoed by Democratic governor
Steve Sisolak on the grounds that “it would diminish the role of smaller
states like Nevada.” In Maine an NPVIC measure passed by the senate was
eventually rebuffed by the Democratic house after weeks of indecision.
These successes, and near-successes, reinvigorated the campaign after a
near-total drought that had lasted for almost five years. By the fall of 2019,
the compact included fifteen states (plus the District of Columbia),
representing 196 electoral votes; and in February 2020 Virginia’s house
approved an HPVIC bill. We are “inching closer and closer to victory,”
declared Common Cause in a mailing to its members.169

But the campaign had not yet demonstrated that Republican states could
be drawn into the fold, and a poll conducted in April 2019 indicated that
three-quarters of Republicans still preferred the Electoral College.170 All of
the states that had newly joined had voted for Clinton in 2016, and in
Colorado, the most “purple” of these states, not a single Republican had
endorsed the NPVIC. To reach the magic number of 270, pro-reform
Democrats would have to gain control of additional state legislatures (the
Republicans controlled thirty even after the 2018 elections), or Republican
attachment to the Electoral College would somehow have to diminish. The
latter option was surely preferable: the partisan imposition of a new
electoral system seemed, at best, undesirable. Accordingly, NPVIC
organizers again devoted substantial energy to red and purple states, widely
circulating the views of Republicans who believed that a national vote
could benefit their party and would definitely benefit residents of spectator
states. Koza, who acknowledged that the project had been and would be “a
long, hard haul,” renewed his substantial financial commitment to the
campaign and successfully secured new donors. The interstate compact
would not be in place for the 2020 election, but the last chapter of the
NPVIC story remained to be written.171 In a thoughtful essay published in
the spring of 2019, Vikram Amar argued that the campaign should aim to
implement the compact only in 2032, thereby removing the issue from
imminent presidential campaigns and giving Congress the opportunity to
address the “dangerous gaps in the NPV design.”172

WINNER-TAKE-ALL AND THE CONSTITUTION



For reform advocates who had less patience for the long haul, a new front
was opened in February 2018: lawsuits were filed in four states challenging
the constitutionality of their winner-take-all laws. The suits were brought by
a coalition of law firms, led by David Boies, a well-known litigator, and the
League of United Latin American Citizens (LULAC), a Latinx civil rights
organization. Backed by prominent legal academics and a crowd-funding
campaign organized by Lawrence Lessig, the lawsuits targeted two reliably
Republican states, South Carolina and Texas, and two equally reliable
Democratic ones, California and Massachusetts. Supporters of the losing
presidential candidate in all four states, it was argued, were denied the right
to an equal vote in presidential elections because their votes were
effectively discarded and then converted into electoral votes for the
victorious candidate in each state. The votes of Republicans in California
carried no weight in the national election because all of the state’s electoral
votes were cast for the Democratic candidate; the same was true for Texas
Democrats. This system violated the principle of “one person, one vote”
embedded in the Fourteenth Amendment as well as citizens’ First
Amendment rights of political expression and association. The lawsuit
reiterated long-standing criticisms of winner-take-all and added a new post-
2016 claim that by concentrating the presidential campaign into a handful
of battleground states, winner-take-all made the country more vulnerable to
manipulation by foreign nations.173 In both South Carolina and Texas, the
lawsuits had an additional prong: the charge that winner-take-all provisions
violated the Voting Rights Act of 1964 by effectively disenfranchising
minority voters. The core evidence for this claim was that the presidential
candidates preferred by minority voters had not received a single electoral
vote in either state since 1976. The solution proposed to remedy all of these
ills was to oblige states to allocate their electoral votes on a proportional
basis.174

Federal district judges in all four states, however, dismissed the cases,
concluding that there were no violations of either the First or the Fourteenth
Amendments; in Texas and South Carolina, the courts also found that
winner-take-all did not violate the Voting Rights Act. These decisions were
appealed in the hope of convincing one or more circuit courts, and
eventually the U.S. Supreme Court, that the winner-take-all practices that
emerged in the early nineteenth century simply did not square with modern



conceptions of voting rights and democracy. What would become of this
legal initiative remained unclear in the winter of 2020. The district courts’
decisions suggested that a judicial path to proportional elections was
unlikely, and in February 2020 the Fifth Circuit Court of Appeals turned
back the appeal of the Texas case. There was pushback as well from state
officials, including Democrats. But Boies, Lessig, and other legal experts
believed that innovative legal arguments coupled with advances in
jurisprudence gave them a strong case, and the oral arguments in the First
Circuit Court of Appeals (Boston) in September 2019 were promisingly
robust. To some reform-minded observers, turning to the courts to overturn
state laws that had been on the books for 200 years appeared to be a long
shot, but even a long shot was better than no shot at all.175

THE PERSISTENCE OF RACE

Whatever their legal fate, the lawsuits in Texas and South Carolina once
more put a spotlight on the relationship between race and the Electoral
College. As we have seen in earlier chapters, the desire of white southerners
to curb the political influence of African-Americans served as a powerful
obstacle to Electoral College reform for much of the twentieth century. The
2018 lawsuits offered a disturbing update to that story, charging that even in
the post-1960s, post–Voting Rights Act world in which blacks were
enfranchised, the Electoral College continued to disadvantage the large
African-American population that still resided in the South. In Texas, a state
with thirty-eight electoral votes and a population that was 40 percent black
or Hispanic, not a single electoral vote had been cast for the candidate
preferred by minority voters from 1980 through 2016. In South Carolina, in
this period, all of the state’s electoral votes had been awarded to
Republicans even though the state’s population was 27 percent African-
American and African-Americans voted heavily Democratic.176

The problem was not confined to Texas and South Carolina. Forty-eight
percent of the nation’s African-American population—roughly twenty
million people—lived in the eleven states of the former Confederacy, and
only one of those states (Virginia) had cast its electoral votes for the
Democratic candidate in 2016. (National studies indicated that Clinton was
the preferred candidate of 88 percent of African-Americans.) What this



meant was that in a region whose population was 21 percent African-
American, only 13 of 160 electoral votes (8 percent) were cast for the
candidate favored by blacks.177 This pattern had been in evidence since
1980. Mississippi and Alabama, like Texas and South Carolina, had never
voted for a Democrat between 1976 and 2016, and only three southern
states (Virginia, Florida, and North Carolina) had cast their electoral votes
for a Democrat at any point after 1996.178 In presidential elections, thus, the
Electoral College greatly diminished or diluted the influence of the
descendants of those African-Americans who had been enslaved before the
Civil War and disenfranchised from the 1890s into the 1960s. Even more
galling, perhaps, was that, thanks to winner-take-all, electoral votes that
southern states possessed by virtue of their black populations were being
cast for the candidates preferred by whites. Despite the inclusion of
African-Americans in the electorate, a modified version of the three-fifths
clause (or, more aptly, the five-fifths clause) remained in place in much of
the South. It was not coincidental that southern legislatures that were
dominated by white Republicans displayed little interest in the NPVIC,
much as their forebearers had opposed a national popular vote in Congress
in 1970 and 1979.

2020

As the second decade of the twenty-first century neared its end, the issue of
Electoral College reform was spotlighted, overshadowed, and colored by
the approach of the 2020 election and the mounting tumult of Donald
Trump’s presidency. Many observers believed that Trump might again
triumph without winning the popular vote; despite his impeachment and
high disapproval rates, the president seemed likely to win most, and perhaps
all, of the states that had backed him in 2016. Depending on one’s
perspective, that was a reason either to deeply regret the failure of past
reform attempts or to be grateful that the Electoral College was still in
place.179

Looking forward, there were ample reasons for pessimism about the
near- and middle-term prospects of reform. Although support for change
was widespread among Democrats, Republican opposition was more
staunch and reflexive than it had been even in the 1980s and 1990s, despite



occasional spasms of interest in eliminating winner-take-all in states that
had voted Democratic.180 Many Republican politicians believed that the
Electoral College had a favorable partisan tilt, their electoral base had
embraced the institution, and their party controlled the Senate and most
state legislatures. Forty years had passed since the last congressional vote
on electoral reform, and no floor debates or formal hearings on the subject
had been held in the twenty-first century. The innovative and unprecedented
NPVIC campaign to alter the system without going through Congress had
achieved impressive gains, but its progress was still checked by the same
partisan forces that blocked action in Washington.181 In addition, the
political climate—overheated even before Trump’s election—had become
so fevered that it was difficult to imagine the kind of bipartisan cooperation
that would be needed to produce durable change. A two-thirds vote in both
branches of Congress seemed very far away.

Nonetheless, advocates of reform not only persisted but ramped up the
intensity of their labors. Progressives and Democratic activists had refused
to let the issue remain dormant during the early years of the century, and
they redoubled their efforts after 2016, as part of a broad, multipronged
movement to democratize American electoral rules and institutions. That
movement, which had numerous concrete goals—such as reducing partisan
gerrymandering and making it easier for less-well-off citizens to register
and vote—was rooted in the conviction that more inclusive and egalitarian
processes could yield different electoral outcomes and potentially more
progressive policies. The Electoral College had become an important case
in point: the elections of 2000 and 2016, by delivering the White House to
conservatives who had won fewer votes than their liberal opponents, lent a
felt urgency to the cause of presidential election reform.182 Advocates of a
national popular vote after 2000 and 2016 knew firsthand—not as a matter
of nineteenth-century history—that candidates who lost the popular vote did
sometimes become president and proceed to carry out controversial policies
whose effects might endure for decades. George Bush’s decision to go to
war in Iraq was an obvious, sobering example, and Donald Trump’s
presidency offered abundant sources of dismay, in both domestic and
foreign affairs. Indeed, under Trump’s leadership the nation’s democratic
norms and institutions seemed themselves to be under attack, and resistance
to those attacks logically included abolition or reform of the Electoral



College. Such concerns gave rise to popular mobilization as well as a steady
stream of articles and columns in the mainstream press and in social media.

The salience of the issue was heightened when it was injected into the
campaign for the Democratic nomination for president in 2019–2020.
Numerous candidates, led by Massachusetts senator Elizabeth Warren,
forcefully declared their support for a national popular vote, while only a
few preferred to keep the existing institution. (The one candidate who had
ever voted on an NPV proposal, former vice president Joe Biden, said
little.) The pro-reform stances of leading candidates generated new
attention in the press and raised the prospect of the 2020 Democratic Party
platform calling for abolition of the Electoral College—something it had
not done between 2000 and 2016.183 Meanwhile John Koza and his
colleagues plugged away relentlessly on behalf of the NPVIC, with
significant support from major news outlets and reform organizations such
as Common Cause. Activist lawyers pressed their case to have winner-take-
all declared unconstitutional and to determine whether states could bind
electors. Members of Congress, too, were taking more active steps to
promote change. In October 2018 the Congressional Progressive Caucus,
which had more than seventy-five members, distributed a mass email
asking recipients to sign a petition calling for the abolition of the Electoral
College and the adoption of a national popular vote. The following spring, a
handful of senators, including Brian Schatz (HI), Richard Durbin (IL), and
Kirsten Gillibrand (NY) introduced resolutions to amend the Constitution to
replace the Electoral College with a national popular election.184 Two
hundred years after Abner Lacock had first put the idea forward on the floor
of the Senate, the struggle to bring it to life was still ongoing.



 

CONCLUSION

Reforming an electoral system is almost always a serious challenge—and
not just because people commonly disagree about the best way to elect
leaders. Rules and procedures that have been in place for years create
constituencies that have an interest, or a perceived interest, in preserving the
status quo. Significant change promises to produce losers as well as
winners. Legislators and citizens alike often prefer to stick with the “devil
they know”—however flawed that devil might be—rather than experiment
with new arrangements that might have unintended consequences.
Reforming an electoral system is not the same thing as inventing one from
scratch—and in the case of American presidential elections, inventing one
from scratch was not so easy either, as the framers learned in Philadelphia
in the summer of 1787.

These broad truths about electoral reform are relevant to the story told
in these pages, but they do not go far toward answering the question that
frames this book. For more than two centuries, the United States has elected
its most powerful public official through a complex process that has been
widely criticized and sometimes condemned outright, a process that does
not conform to the democratic principles the nation has publicly
championed—a process that is ill understood by many Americans,
bewildering to nearly everyone abroad, and never imitated by another
country or by any state of the United States. Many countries have struggled
with the problem of electoral reform, but few, if any, have done so with
such lack of success over so prolonged a period.

So why, after more than two centuries of reform efforts, do we still have
this electoral system? A system that does not give equal weight to the votes
of all citizens and does not always award the presidency to the candidate



who wins the most votes? A system that relies on potentially “faithless”
intermediaries and transforms most Americans into spectators of election
campaigns that are actively conducted in only a handful of contested states?
And why do we retain a contingent process—if no candidate wins a
majority of electoral votes—that is so defective that no one has publicly
defended it for two hundred years? Why, in sum, have all of the system’s
problematic features remained unchanged since the ratification of the
Twelfth Amendment in 1804?

The history recounted here makes clear that there is no single or simple
answer to these questions. Multiple factors have prevented reform or
replacement of the Electoral College, and the lineup has shifted over time,
with particular obstacles to change becoming more prominent at some
moments than at others. The diverse factors, moreover, have often been
layered, reinforcing or intersecting with one another in changing patterns
and shapes. Broadly speaking, they can be thought of as structural, political,
and historical—although the boundaries separating these categories are far
from rigid.

The most prominent structural obstacle has always been the difficulty of
amending the United States Constitution. Most, but not all, facets of the
electoral system are set forth in the Constitution, and as a result they can be
durably altered only by amending that document—which requires
supermajorities in both branches of Congress and in the states.1 On two
occasions—in 1821–1822 and in 1970—that high bar directly blocked
transformative measures that were approved by one branch of Congress and
had majority support in the other; at other junctures, it contributed to the
defeat of proposals or served as a deterrent to ongoing congressional pursuit
of change. Supreme Court Justice Ruth Bader Ginsburg summed up the
problem succinctly in a 2017 interview: “There are some things that I
would like to change, one is the Electoral College,” she observed, “but that
would require a constitutional amendment and amending our Constitution is
powerfully hard to do.”2 The arduous process of amending the Constitution
has even inhibited action on limited modifications that likely had
supermajority support, such as eliminating electors (and thus faithless
electors). As Senator Sam Ervin, among others, noted, it was not worth the
trouble of amending the Constitution just to solve the pesky but generally
inconsequential problem of faithless electors.



The complicated design of the electoral system created additional
structural impediments to change. As recounted in Part II, for example, the
framers’ decision to allow states to determine the “manner” in which
electors would be appointed gave a power, or right, to the states that they
could be reluctant to relinquish. This sometimes spawned resistance to any
federally mandated method of appointment, such as district or proportional
elections; state political leaders could and did construe such proposals as
attempts to strip their states of a valuable prerogative. This same detail of
the Constitution, by giving states the latitude to alter the manner of
choosing electors, introduced an unintended bias in favor of winner-take-
all. That bias encouraged the (sometimes reluctant) adoption of the general
ticket as states competed to maximize their influence in the early nineteenth
century, and it later helped to thwart attempts by individual states to
distribute electoral votes in a different fashion. (Once instituted, winner-
take-all also gave large states an incentive to resist changes that would
prevent them from casting sizable blocs of electoral votes.) States have
always had the constitutional authority to discard the general ticket, but
they encounter a collective action problem if they try to do so: first movers
would lose influence in comparison to states that clung to winner-take-all.

The presence of two distinct phases to the electoral process—the
electoral colleges and the contingent mechanism—has posed additional
problems, in part because the two phases are based on different principles
of representation and were intended to counterbalance one another.
(Electoral votes are roughly proportional to population, whereas each state
gets one vote in the contingent process.) In the early nineteenth century,
when the contingent mechanism seemed likely to be deployed often,
proposals to reform the first (electoral) phase quickly led to questions about
the second; and the political need to simultaneously reform both phases of
the process—to satisfy states of different sizes—ended up preventing any
change, despite more than a decade of serious effort. Many years later,
when the candidacy of H. Ross Perot threatened to throw the election into
the House, there was broad bipartisan agreement that the contingent process
was unacceptable—yet many members of Congress were disinclined to
pursue an amendment that would address only the contingent mechanism
and, in so doing, tacitly assent to the perpetuation of the Electoral College.



This last dynamic, it should be noted, has impeded piecemeal reform
more generally. From the era of Thomas Hart Benton into the 1970s, for
example, reformers have proposed, even demanded, that electors be
eliminated, and precious few voices have been raised in defense of that
widely disparaged public office. But a constitutional amendment that dealt
only with electors would inescapably appear to affirm the system’s other,
more controversial, features—a prospect that was always unpalatable to
those members of Congress who sought broader changes. Ironically, the
fact that the system has numerous problematic parts has made it more
difficult to change any of them.

One other aspect of the system’s design has also hindered reform: the
decision of the framers not to give equal weight to the votes of all citizens.
The Constitution granted more electoral votes per capita to small states than
to larger ones, and it gave electoral votes to southern states on behalf of
their nonvoting slaves. The advantage given to white southerners, of course,
disappeared with the Civil War, but it was revived (and enlarged) in the late
nineteenth century when African-Americans in the South were
systematically disenfranchised. These inequalities had little impact on
campaigns for district or proportional elections, both of which had
supporters among small states and in the South. But the extra electoral
influence granted by the Constitution did give both smaller and southern
states an incentive to prevent the adoption of a national popular vote: they
had something to lose if all votes counted equally. Although the role of
small states in blocking an NPV has often been exaggerated, it is
noteworthy, in light of the Constitution’s original blueprint, that the
coalition that blocked Birch Bayh’s NPV amendment in the Senate in 1970
and 1979 consisted largely of southern and thinly populated western states.3

The Senate has posed further problems for a national popular vote—but
not for other frequently proposed reforms.4 The Senate, of course, gives
equal representation to all states; it neither embodies nor reflects the
majoritarian principles that undergird proposals for a national vote. In
addition, its internal processes (particularly the difficulty of shutting off
debate) can make it difficult to even hold a vote on measures that are
supported by a majority—but not a supermajority—of senators. Bayh’s
amendment was defeated in 1970 on cloture votes after it had been
approved by a large majority of the House. Support for an NPV was also



stronger in the House than in the Senate in the late 1970s. In recent decades,
too, the Senate has generally had a more conservative cast than the House,
which has proportionally more members from large states and urban
centers.

The temporal rhythms of electoral reform have also complicated
matters. Presidential elections happen only once every four years, and most
surges of interest in the Electoral College—from both politicians and the
public—have come either in anticipation of, or in reaction to, troublesome
elections. The 1800 election was the first such instance, but atypically it did
lead to constitutional change, the Twelfth Amendment. In the 1820s,
congressional pursuit of reform was propelled by the prospect of
multicandidate elections that might (and did) land in the House; in the
1960s, political leaders from both parties feared that George Wallace might
emerge as a kingmaker. “Wrong winner” elections produced spikes of
concern in 1824, 1876, 2000, and 2016, as did the “near misses” of 1916,
1960, 1968, and 1976.5 Spurs to action have been episodic, rooted in crises,
near crises, and potential crises.

Episodic disturbances, however, were not easily transformed into
popular mobilization or even sustained congressional action. Public interest
in electoral processes tended to fade between elections, and problems that
came to the fore quadrennially (or less often) were unlikely to launch
popular movements or prolonged legislative initiatives—particularly given
the changes in congressional composition that occurred every two years.
Opponents of change were well aware of these dynamics and often sought
to delay action on proposals in Congress and legislatures, thereby allowing
public concern to subside. As Oliver Morton in the 1870s and Price Daniel
in the 1950s both learned, the window for action on amendment proposals
could narrow quickly. Birch Bayh had to contend twice with the loss of
momentum caused by prolonged delays.6

Electoral crises, moreover, could—and usually did—exacerbate partisan
tensions, creating political climates that were far from conducive to the
assembling of supermajorities. This was unmistakable after the 1824
election, when the Era of Good Feelings quickly segued into an era of
intense partisan rancor; it was also true in the wake of the presidential
elections of 1876 and 2000. “There’s an awful lot of bad feelings that came
out of that election,” observed Leon Panetta, a former Democratic



congressman and member of the Carter-Ford commission on federal
election reform. “It’s tough to see how both sides will put their differences
aside.”7 Crises could also shift the focus of congressional and public
concern away from the Electoral College itself and toward related problems
that seemed more urgent or manageable. For a decade after 1876,
consideration of all other reforms was suspended while Congress wrestled
with the procedure for counting electoral votes. Similarly, the 2000 election
ended up with the nation focusing on “hanging chads” and the need for
modernized voting machines.

Crises, of course, were not the only moments when partisanship
complicated the path to reform. Although rarely acknowledged in public,
the stances taken by political leaders often reflected their assessments of the
impact of a proposed reform on their party’s electoral prospects. The pattern
was established in the early 1800s, soon after parties had begun to form,
when many Democratic-Republicans abandoned their support for district
elections after gauging that winner-take-all would serve them better in
coming elections. It was almost comically visible in Martin Van Buren’s
machinations on behalf of his faction in the mid-1820s. Partisan
considerations were paramount in the Republican Party’s preference for
retaining winner-take-all (rather than district or proportional elections) from
the late 1880s into the mid-twentieth century. They have also played a key
role in the GOP’s recent antipathy to a national popular vote—when it has
been almost an article of faith that the Electoral College advantages
Republican candidates. Partisan calculations undergirded Republican
objections to district elections in North Carolina in 2007 as well as
Democratic objections to district elections in California that same year. In
each of these cases, the party seeking to preserve the status quo did so not
to defend ideas or principles—although ideas and principles were
abundantly invoked—but to enhance its chances of winning presidential
elections.

Partisan interests, to be sure, have also fueled reform efforts, including
the Democratic push for district elections in North Carolina and the
analogous Republican campaign in California. Partisan factors loomed large
in the decision of Democrats in the 1890s to institute district elections in
Michigan and pursue them elsewhere in the Midwest; and they have been
present in Democratic preferences for a national vote since the 2016



election. Still, the impact of partisan considerations has most visibly, and
decisively, been in the direction of preserving the status quo, particularly
with respect to action by the federal government: given the need for
supermajorities in Congress, the opposition of either major party, or even a
dominant wing of a party, has generally been sufficient to doom any
proposed constitutional amendment. (Legislative drives in favor of reform,
on the other hand, could advance only with bipartisan support.) Indeed, the
presence of a recognized de facto partisan veto has often produced periods
of congressional inactivity, punctuated by a trickle of proposals from
advocates of change. That was the case from 1900 to 1940, when it was
known that the Republican Party frowned on any reform that would
jeopardize winner-take-all. Reform proponents during such periods—which
include the first two decades of the twenty-first century—have introduced
amendment resolutions simply as statements of principle, knowing well that
the near-certain fate of their proposals was to die in committee. In 1997
everyone knew that Ray LaHood’s proposal for a national popular vote
would sooner or later be blocked by his colleague Henry Hyde.

The significance of partisan dynamics was indirectly revealed in another
way as well: the two periods in which reform efforts came closest to
success were ones when the party systems were unsettled. The first, of
course, was the Era of Good Feelings (or, more precisely, the years between
1812 and 1824), when the Federalist Party was dwindling into
insignificance and nearly all major political leaders called themselves
Democrats or Democratic-Republicans. Partisan factors had little bearing
on the debates of the era (despite the jockeying of men like Van Buren), as
the Senate repeatedly approved district elections resolutions and the House
came close to doing so. The second such period was in the 1960s and the
1970s, when both major parties were ideologically divided and southern
Democrats were commencing their migration into an increasingly
conservative Republican Party. The near success of a national popular vote
amendment unfolded while the national parties were in flux and lacked
unity.

Despite the periodic intrusions of partisanship, party interests have not
consistently trumped other factors or shaped the history of attempts to
transform the electoral system. Until recently, Electoral College reform was
not an issue that clearly separated the two major national parties, and there



have been no enduring claims that the Electoral College advantaged one
party or the other. District and proportional schemes have long had both
Republican and Democratic backers; the same has been true for a national
popular vote. Similar arguments, for and against reform, have been heard
from both sides of the aisle in Congress and state legislatures, as well as
from newspapers with different leanings. Over the course of two centuries,
many political leaders have taken positions on Electoral College reform not
because of their parties’ interests but because of their own ideas, principles,
and temperaments. Numerous politicians and commentators, moreover,
supported some reforms but not others, for reasons that had little to do with
party. California representative Clarence Lea was a fervent and principled
advocate of proportional elections in the 1930s, but he opposed a national
popular vote.

The impact of partisanship was further restrained by the difficulty of
gauging the political consequences of proposed reforms. For most of the
nineteenth century, political leaders and commentators eschewed
predictions that district or proportional election schemes would aid one
party rather than another. (That changed only when the South became a
one-party Democratic bastion, and the national consequences of ending
winner-take-all became unmistakable.) Similarly, the prolonged public
debate over a national popular vote, which stretched from the 1950s into the
late 1970s, included few assertions in the press or in Congress that either
major party would be harmed by replacing the Electoral College with an
NPV. Local leaders commonly believed that they could foresee the
consequences of reform in their own states, but the net partisan effect
nationally was usually more opaque, particularly because—as everyone
acknowledged—campaigns would be run differently if the rules changed.

The challenge of seeing into the future, however, did not always stop
politicians and analysts from trying to predict the impact of a proposed
reform. They did so almost reflexively, and on numerous occasions their
predictions proved to be erroneous, often because they mistook recent
developments for longer-term trends. In the 1820s, for example, political
leaders reoriented their agendas to prioritize reform of the contingent
process because they were convinced that most future elections would
otherwise end up being decided by the House of Representatives. The era of
multi-candidate elections and infrequent electoral vote majorities had



arrived—or so they thought! Similar miscalculations were made by various
political actors after the election of 1976, an election that would prove to be
an outlier rather than a harbinger of patterns to come. Among them were
African-American leaders who opposed a national popular vote because
they mistakenly concluded that blacks would wield more influence if the
Electoral College were retained. In other instances, faulty predictions were
grounded in the presumption that the future would always resemble the
past: in the late 1940s and early 1950s, for example, mainstream
Republicans rejected their colleague Henry Cabot Lodge’s proportional
election scheme in part because they were convinced that their party would
never win many votes in the South, whatever the electoral system. These
mistaken forecasts (and others like them) provided ample evidence of the
hazards of favoring or opposing reforms because of their anticipated
political consequences. Nonetheless the practice has continued unabated.

The weight of history has also had profound effects on the evolution of
Electoral College reform—and not just because the institution was created
in the eighteenth century and the Constitution has been difficult to amend.
Few factors have shaped the debates over the Electoral College as
insistently as the presence and later the legacy of slavery; the politics of
race and region have been closely tied to conflicts over reform for more
than two centuries. The institution itself accommodated the interests of
slave owners, and the slave states banished the idea of a national popular
vote throughout the antebellum period. As James Barbour so delicately put
it in 1816, direct elections were simply not compatible with the “population
anomalous” that lived and worked in the South.

The impact of slavery did not end with emancipation. After
Reconstruction, the South became a white-dominated, single-party region
with a large, disenfranchised black minority in whose name white citizens
cast electoral votes. Southern states and white political leaders augmented
their national influence through this arrangement, and they once again
became implacable foes of a national popular vote: it threatened to diminish
the region’s electoral weight and / or encourage the enfranchisement of
African-Americans. That stance endured into the middle decades of the
twentieth century, as southern politicians came to regard the Electoral
College as a key political bulwark against the intrusions of a federal
government that sought to end segregation and enfranchise African-



Americans. The South’s opposition helped to keep the idea of a national
vote off the table for decades, and in 1970 the region’s senators led the way
in killing an NPV amendment that had been approved by the House and had
majority support in the Senate. In the late 1970s, much of the senate debate
over Birch Bayh’s revived NPV proposal revolved around the benefits or
harms that it would bring to African-Americans in the North and the South.

The politics of race and region were influential in other ways and
episodes as well. The prolonged Republican defense of winner-take-all,
beginning in the late nineteenth century, was a reaction to the South’s
having become a one-party region: many Republicans feared, with reason,
that district or proportional elections would cost them electoral votes in the
North without their making commensurate gains in the Democratic South.
In the mid-twentieth century the mobilization of support for, and then
opposition to, the Lodge-Gossett measure was deeply entangled in concerns
about the civil and political rights of African-Americans. Congressman Ed
Gossett and his southern allies saw proportional elections as a means of
undercutting northern support for the civil rights movement, while northern
liberals (belatedly) recognized that threat and blocked the amendment in the
House. The mid-twentieth century also witnessed heightened concern about
faithless electors, largely because some southern Democratic electors
refused to cast their ballots for their party’s presidential candidates, who
were regarded as unduly sympathetic with the civil rights movement.
Decades later, after blacks were enfranchised and partisan alignments
reshuffled, Republican politicians in the South opposed reform in part
because they had predictable, predominantly white majorities in most states
and saw no reason to surrender the advantages of winner-take-all to the
benefit of Democratic candidates backed by African-American voters.8

Issues linked to race, thus, have permeated the history of Electoral
College reform, often intersecting with structural and partisan factors to
compound the difficulties faced by proponents of alternative electoral
methods. Slavery and its manifold legacies served to limit the options for
change and, on some occasions, directly reduced the odds of reform
campaigns succeeding. The shape, the configuration, of the story told in
these pages would have been different—almost unimaginably different—
had race not been such a penetrating presence in American political life.



That is true, of course, of many strands of American history, and the
evolution of Electoral College reform has been no exception.

The history recounted here has a Sisyphean air. For more than two
centuries, advocates of change have pressed the case to modify or replace
the presidential election system, and they have always fallen short, only
occasionally coming within hailing distance of success. Dedicated and well-
positioned members of Congress like Mahlon Dickerson, Oliver Morton,
Henry Cabot Lodge, Emanuel Celler, and Birch Bayh labored for years to
promote reform but came up empty-handed, leaving the country no closer
to change when they finished than it had been when they started. For those
citizens of the twenty-first century who believe that the Electoral College is
a good and fair method of electing presidents, the headlines of this story
may be reassuring: misguided reform ideas have repeatedly been rebuffed.9

For the millions of Americans who are discontented with the system and
hope for change, those same headlines could induce pessimism and inertia.
The obstacles to change loom large, and the track record is largely one of
failure.

Yet there are other themes and subplots in this story, facts and patterns
that may be more encouraging to the reform-minded. The tale told here is a
history of increasingly widespread democratic beliefs, of aspiration and
striving, of determined efforts to make the process of presidential election
conform to democratic norms that have grown broader and stronger over
the last two centuries. Most nineteenth- and twentieth-century proposals for
district and proportional elections were attempts to end the electoral
distortions generated by winner-take-all, to enhance participation, and to
bring electoral outcomes into closer harmony with the views of the voting
public. Serious consideration of replacing the institution with a national
popular vote, beginning in the mid-twentieth century, was another major
step in that direction. All of these ideas have been supported, at one time or
another, by most members of Congress and a majority of the American
people. One can find signs of progress too in the unpopularity, indeed
repudiation, of the contingent election system: the notion that each state,
regardless of its population, should have an equal voice in deciding who



becomes president has become politically and intellectually indefensible.
Similarly, the consensus that electors are unnecessary reflects the conviction
that the preferences of the people ought not be filtered through
intermediaries. An undercurrent of democratic progress courses through the
trail of legislative defeats.

Then, too, the history reminds us that the problematic practice of
winner-take-all has frequently been criticized or even rejected by individual
states and their leaders. In the early years of the republic, numerous states
opted for district elections and only reluctantly—even grudgingly—shifted
to the general ticket. Since that time, three states have voted to adopt district
elections: Michigan’s district elections experiment in the 1890s proved to
be short-lived, but Maine and Nebraska have been faring well without
committing all of their electoral votes to one candidate. Although the
historical record indicates that decisions by individual states do not
constitute a very promising path to national reform, the recent growth of
support for the NPVIC reveals that many states would be happy to do away
with winner-take-all as long as they have company in doing so.

Further glimmers of encouragement may be drawn from the important
fact that Congress came very close to approving transformative
constitutional amendments on two occasions, one of them within living
memory. A few changed votes in 1821 or 1970, followed by effective
ratification campaigns, would have permanently altered the conduct of
presidential elections. A thought experiment can be valuable here: if Birch
Bayh’s amendment had become law in the early 1970s, it is unimaginable
that the country would ever have seriously considered switching back to an
electoral system as byzantine as the Electoral College.

Knowledge of the history beneath the stark headlines may also provide
useful insights, demythologizing some claims, contextualizing the setbacks,
distinguishing among the factors that have made the struggle for reform
such an uphill climb. The historical record, for example, makes clear that
the institution we now call the Electoral College was not inspired by
surpassing wisdom and astute judgment on the part of the framers of the
Constitution. It was an eleventh-hour compromise by gifted but tired men
who had difficulty figuring out how to elect a president and had to bring
their work to a close. The framers themselves did not regard the electoral
system as their finest handiwork (whatever Alexander Hamilton might have



written); it never really functioned as they intended; and in less than two
decades it had misfired so badly that the Constitution had to be amended.
By the 1810s and 1820s, a number of the framers, including James
Madison, Thomas Jefferson, and Rufus King, were convinced that further
changes were needed.

Attempts to modify or replace the system, moreover, have not been
routinely vetoed by the small states, despite oft-repeated claims to the
contrary. Nor have these numerous attempts been overwhelmed by
persuasive arguments in favor of the status quo: although some of the
arguments have warranted serious consideration, many of the claims
commonly put forward by defenders of the Electoral College have tended to
crumble when confronted with evidence.10 Instead, the survival of the
institution has been ensured by more mundane, more political, and, in some
cases, more unseemly and disturbing factors. Majority preferences in favor
of change have been denied by the need for supermajorities. Popular
opinion has been ignored and overridden by professional politicians. The
intricacy of the system’s design—itself the result of eighteenth-century
compromises—has made it difficult to remedy its flaws one at a time.
Political parties and factions have repeatedly blocked reforms not because it
was in the nation’s interest but because they believed it to be in their own
partisan interest. The desire to maintain white dominance in the South,
often cloaked in disingenuous arguments about federalism and small states,
suppressed debate about a national popular vote and later impeded the
passage of an NPV amendment.

These obstacles have been formidable, but some of them, at least, have
proved to be transient or contingent. Just as individual states have not
always been “red” or “blue,” the views of political parties and leading
politicians have changed over time. Many prominent Republicans favored
district elections before the party began to adamantly defend the general
ticket in the late nineteenth century. There was substantial, even majority,
GOP support for a national popular vote in the House in 1969 and the
Senate in 1970; the Republican phalanx against change did not coalesce
until after 1980. Most Democrats (outside the South) were sympathetic to
reform in the twentieth century, but they favored different reforms at
different junctures. Small-state representatives may have steadfastly
opposed direct elections in the late nineteenth century (evidence is too



sparse to be sure), but by the 1950s and 1960s more than a few of them
were leaders in the fight for a national popular vote. African-American
leaders were deeply divided over Electoral College reform in the 1970s, but
by the twenty-first century nearly all had embraced an NPV. Meanwhile,
politicians from both parties who embraced winner-take-all when their
parties had predictable majorities in their home states have sometimes
discovered the charms of district elections when their states became more
competitive. In the South, long a bastion of opposition to an NPV,
demographic and political shifts in recent years may portend an erosion of
support for the Electoral College.11

The history tells us, in effect, that things change and that there is no
necessary reason for the pattern of past defeats to recur indefinitely.
Amending the Constitution to mandate direct popular elections to the
Senate took decades. The movement to enfranchise women failed for nearly
a century before it succeeded, and the effort to restore the voting rights of
African-Americans in the South took almost as long. The historical record
makes plain that successful reform can emerge only in particular historical
and political circumstances, but it also reveals that favorable environments
have existed in the past. In December 2016, shortly after the second
Electoral College misfire of the twenty-first century, Michigan
representative John Conyers published an op-ed essay reminding readers
that in 1969 he had been “one of 338 members of the House of
Representatives who voted on a bipartisan basis to amend the Constitution
to eliminate the Electoral College.” “Under the right circumstances,”
Conyers wrote, “the political will for reform can exist.”12

Understanding why we still have the Electoral College does not tell us
directly whether “we the people of the United States” ought to continue
electing our presidents as we have thus far. A reader of this saga might well
conclude that despite the institution’s flaws, there is no compelling reason
to discard it and replace it with something untried (or untried in the United
States). The institution might be “clumsy,” “archaic,” and “cumbersome,”
but the nation has muddled through. Elections have been held every four
years for more than two centuries, and even when the system has



malfunctioned the official winners have taken office peacefully. All
electoral designs have drawbacks, and the institution offers “enough
benefits to justify its survival,” as the New York Times once editorialized.13

Such conclusions would not be altogether unreasonable, but the history
recounted here offers far stronger support for the view that significant
changes to the electoral system are both warranted and long overdue. The
recurrent efforts to replace or reform the Electoral College have reflected
widespread and long-standing dissatisfaction with an institution that is
central to the working of American democracy and, as such, ought to be
broadly, even universally, respected. That the Electoral College does not
command that respect has been evident for much of our history. Criticism of
winner-take-all for its deforming effects on elections has been voiced in
every decade since the nation’s founding, by respected political leaders as
varied as John Marshall, Andrew Jackson, Charles Sumner, Jimmy Carter,
and Gerald Ford. Since the 1820s, electors have been regarded as useless at
best and dangerous at worst. The contingent election system has been in bad
odor since the early nineteenth century; that it is still with us, in its original
form, has been a failure of governance fed by the quavering hope that it will
never again be used.14 Most importantly perhaps, the Electoral College is,
and long has been, out of step with the nation’s values—never more so than
when it has elevated to the presidency candidates who did not win the
popular vote. The nation has become more democratic since 1787 and more
committed to political equality, but the Electoral College has not. Large
segments of the population consequently doubt its fairness—which is no
small matter at a time when the nation’s institutions seem under more strain
than they have been at any time since the Civil War.

The record of conflict over the electoral system further—and strongly—
suggests that presidents ought to be chosen through processes that embody
fundamental, broadly accepted, transparent, and hopefully durable
principles. The Electoral College no longer matches that description—if it
ever did. But a national popular vote would fit the bill: it would be
grounded in the dual principles that all citizens have the right to vote for
president and that all votes should count equally. The idea of electing a
president through a national vote has a long American pedigree, stretching
back to the Constitutional Convention in 1787; and as long as we have had
opinion polls, it has been the plan preferred by a majority of the American



people. It is attuned to the nation’s proclaimed values—and to common
sense. As Birch Bayh frequently pointed out, a national popular vote, unlike
the Electoral College, would not provoke disputes about the advantages that
accrued to large or small states, or urban versus rural voters; instead, “all
our votes” will “count the same.” That our nation has not adopted an NPV
before now—despite the strenuous efforts of men like Bayh and William
Langer—has been largely the consequence of political machinations and
systemic inequalities that would best be consigned to the past.15

Whether the goal of implementing a national popular vote can be
realized in the foreseeable future is an open question. No reader of this
volume will underestimate the challenge. The political forces pressing for
Electoral College reform are stronger now than they have been at any point
since the 1970s, but the extreme polarization of the polity does not bode
well for institutional changes that would have to be bipartisan and carefully
reasoned. Knowledge of the past can help to free us from its constraints and
to imagine different futures, but its predictive powers are limited, and for
better or worse, we may now inhabit truly uncharted political terrain.
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APPENDIX B

CONSTITUTIONAL PROVISIONS
FOR PRESIDENTIAL ELECTIONS

U.S. Constitution (Ratified 1788)

ARTICLE II, SECTION 1

The Executive Branch
[1] The executive Power shall be vested in a President of the United States
of America. He shall hold his Office during the Term of four Years, and,
together with the Vice-President, chosen for the same Term, be elected, as
follows.
[2] Each State shall appoint, in such Manner as the Legislature thereof may
direct, a Number of Electors, equal to the whole Number of Senators and
Representatives to which the State may be entitled in the Congress: but no
Senator or Representative, or Person holding an Office of Trust or Profit
under the United States, shall be appointed an Elector.
[3] [The Electors shall meet in their respective States, and vote by Ballot for
two persons, of whom one at least shall not be an Inhabitant of the same
State with themselves. And they shall make a List of all the Persons voted
for, and of the Number of Votes for each; which List they shall sign and
certify, and transmit sealed to the Seat of the Government of the United
States, directed to the President of the Senate. The President of the Senate
shall, in the Presence of the Senate and House of Representatives, open all
the Certificates, and the Votes shall then be counted. The Person having the
greatest Number of Votes shall be the President, if such Number be a
Majority of the whole Number of Electors appointed; and if there be more
than one who have such Majority, and have an equal Number of Votes, then



the House of Representatives shall immediately chuse by Ballot one of
them for President; and if no Person have a Majority, then from the five
highest on the List the said House shall in like Manner chuse the President.
But in chusing the President, the Votes shall be taken by States, the
Representation from each State have one Vote; a quorum for this Purpose
shall consist of a Member or Members from two thirds of the States, and a
Majority of all the States shall be necessary to a Choice. In every Case,
after the Choice of the President, the Person having the greatest Number of
Votes of the Electors shall be the Vice President. But if there should remain
two or more who have equal Votes, the Senate shall chuse from them by
Ballot the Vice-President.] (Note: Superseded by the Twelfth Amendment.)
[4] The Congress may determine the Time of chusing the Electors, and the
Day on which they shall give their Votes; which Day shall be the same
throughout the United States.

12th Amendment (Ratified 1804)
The Electors shall meet in their respective states, and vote by ballot for
President and Vice-President, one of whom, at least, shall not be an
inhabitant of the same state with themselves; they shall name in their ballots
the person voted for as President and in distinct ballots the person voted for
as Vice-President, and they shall make distinct lists of all persons voted for
as President, and of all persons voted for as Vice-President, and of the
number of votes for each, which lists they shall sign and certify, and
transmit sealed to the seat of the government of the United States, directed
to the President of the Senate;—The President of the Senate shall, in the
presence of the Senate and House of Representatives, open all the
certificates and the votes shall then be counted;—The person having the
greatest number of votes for President, shall be the President, if such
number be a majority of the whole number of Electors appointed; and if no
person have such majority, then from the persons having the highest
numbers not exceeding three on the list of those voted for as President, the
House of Representatives shall choose immediately, by ballot, the
President, the votes shall be taken by states, the representation from each
state having one vote; a quorum for this purpose shall consist of a member
or members from two-thirds of the states, and a majority of all the states



shall be necessary to a choice. And if the House of Representatives shall not
choose a President whenever the right of choice shall devolve upon them,
before the fourth day of March next following, then the Vice-President shall
act as President, as in the case of the death or other constitutional disability
of the President.—The person having the greatest number of votes as Vice-
President, shall be the Vice-President, if such number be a majority of the
whole number of Electors appointed, and if no person have a majority, then
from the two highest numbers on the list, the Senate shall choose the Vice-
President; a quorum for the purpose shall consist of two-thirds of the whole
number of Senators, and a majority of the whole number shall be necessary
to a choice. But no person constitutionally ineligible to the office of
President shall be eligible to that of Vice-President of the United States.



 

APPENDIX C

THE EVOLUTION OF THE TERM
ELECTORAL COLLEGE

For roughly half of our nation’s history, the presidential election system was
not called the “Electoral College.” The phrase does not appear in the
Constitution, and its modern usage was slow to emerge. During the first half
of the nineteenth century, the term electoral college appeared in English
primarily with reference to European (especially French) institutions.
According to the Oxford English Dictionary, its debut in American English
(referring to the U.S. presidential elections) occurred in congressional
debates in 1800, although I have found one earlier instance of its use, in an
Anti-Federalist pamphlet published in Pennsylvania in 1788: the
pseudonymous author, Aristocrotis, referred to “the majority of the votes of
the electoral college.”1

In the first half of the nineteenth century, the term Electoral College—
when deployed in an American context—generally referred to the group, or
the gathering, of presidential electors who assembled separately in each
state capital to cast electoral votes: for example, the Register of
Pennsylvania reported that “the Electoral College” of that state convened in
Harrisburg on December 3, 1828. More frequent were plural references to
the electoral colleges of the states: the “majority received by General
Jackson in the electoral colleges.” Occasionally (and increasingly toward
midcentury) the phrase referred not to the state gatherings but to the
national total of electoral votes. (“The majority of General Pierce in the
Electoral College is greater than that of any of his predecessors with the
exception of Washington and Monroe.”)2

The modern usage of the phrase—as a shorthand for the entire system
of allocating electoral votes, choosing electors, and tabulating their ballots



—appeared rarely before the Civil War, was more common in the 1870s,
and became widespread only in the twentieth century. As late as 1906, J.
Hampden Dougherty, a prominent legal scholar and attorney, published an
entire book about the presidential election system, using the phrase
electoral college only once, in a footnote. For the first half of the twentieth
century, the two different usages—referring either to the national system or
to the assembly of electors in a state—coexisted with one another. After
World War II the systemic meaning became dominant, and, unsurprisingly,
the plural electoral colleges disappeared.3



AP
Bayh Papers

BG
CDT

CRS
CSM
Ervin Papers

LAT
NAR
NWR
NYT
Papers of James

Madison
WP
WSJ

 

Abbreviations

Associated Press
Birch Bayh Senatorial Papers, Modern Political Papers Collection, Indiana
University Libraries, Bloomington
Boston Globe
Chicago Tribune or Chicago Daily Tribune. The name of the newspaper has
changed several times since 1847; most often it was The Chicago Daily Tribune
or The Chicago Tribune. The abbreviation CDT is used throughout the notes.
Congressional Research Service
Christian Science Monitor
Sam J. Ervin Papers, Southern Historical Collection, Wilson Library, University
of North Carolina at Chapel Hill
Los Angeles Times
North American Review
Niles’ Weekly Register
New York Times
The Papers of James Madison, ed. David B. Mattern, J. C. A. Stagg, Mary Parke
Johnson, and Katherine E. Harbury (Charlottesville, 2016)
Washington Post
Wall Street Journal



 

Notes

INTRODUCTION

1. Regarding the evolution of the term “Electoral College,” see Appendix C. Regarding Madison’s
views, see Chapter 2.

2. The other four elections were in 1824, 1876, 1888, and 2000; as discussed later in this volume,
there is some uncertainty or controversy regarding the popular vote totals in each of the three
nineteenth-century elections. George Edwards argues that, contrary to the conventionally reported
numbers, Richard Nixon defeated John Kennedy in the popular vote in 1960; he also provides a list
of the “near misses.” George C. Edwards III, Why the Electoral College Is Bad for America, 2nd ed.
(New Haven, CT, 2011), 62–73. Polls indicate that most Americans regard it to be “unfair” that the
winner of the popular vote could lose in the Electoral College and not become president; see Table
A.1, as well as Gallup, Inc., “Election Wrap-Up,” Field Date 12/15/2000–12/17/2000, question 14,
https://institution-gallup-com.ezp-prod1.hul.harvard.edu/documents/question.aspx?QUESTION
=71305.

3. The number of seats that each state has in the House of Representatives is proportional to its
population—but that is not true of the Senate, where each state has two seats. The 2016 figures were
calculated from U.S. Census Bureau Apportionment Tables, “Apportionment Population and Number
of Representatives, by State: 2010 Census” (Washington, DC, 2010).

4. Edwards, Electoral College, 124–139.
5. In addition to Table A.1, see Chapter 7.
6. Quotation from Herman V. Ames, “The Proposed Amendments to the Constitution of the

United States during the First Century of Its History,” Annual Report of the American Historical
Association 2 (1896). Regarding faithless electors, see Edwards, Electoral College, 49–60; and
Robert Alexander, “Lobbying the Electoral College: The Potential for Chaos,” in Electoral College
Reform: Challenges and Possibilities, ed. Gary Bugh (Farnham, UK, 2010), 163–165. Regarding
early discontents more generally, see Chapters 1 and 2.

7. The phrase “unit rule” was more common in the mid-twentieth century (and earlier) than it is
today. It was applied both to Electoral College voting and to a similar practice in the national
conventions of political parties.

8. Republican Spy 2, no. 69 (Oct. 16, 1804), 3. See Chapters 1 and 2.
9. Neal Peirce and Lawrence Longley, The People’s President: The Electoral College in American

History and the Direct Vote Alternative, rev. ed. (New Haven, CT, 1981), 146; U.S. Congress, House
of Representatives, Committee on Election of President, Vice President, and Representatives in
Congress, Proposed Constitutional Amendment Providing for the Election of President and Vice
President, Hearing, Mar. 14, 1930, on H.J. Res. 106, 71st Cong. 2nd Sess. 1930, 2–4, 14–41.

10. Thomas Jefferson to George Hay, Aug. 17, 1823, in The Works of Thomas Jefferson, ed. Paul
Leicester Ford, 12 vols. (New York, 1904–1905), 12:302–304.

https://institution-gallup-com.ezp-prod1.hul.harvard.edu/documents/question.aspx?QUESTION=71305


11. The events of 1948 and 1968 are described in Chapters 3 and 5. The 1992 episode, when H.
Ross Perot ran as an independent candidate, is discussed in Chapter 7.

12. George W. Norris, Fighting Liberal: The Autobiography of George W. Norris (New York,
1945), 329.

13. Library of Congress, “A Century of Lawmaking for a New Nation: U.S. Congressional
Documents and Debates, 1774–1875,” preamble to S. Res. 7, 42nd Cong. (May 30 1872).

14. J. Hampden Dougherty, The Electoral System of the United States (New York, 1906), 348.
15. Some of the proposed changes would also have supplanted or altered the Twelfth Amendment.

The texts of Article II, section 1, and the Twelfth Amendment are in Appendix B.
16. Regarding the National Popular Vote Interstate Compact, see Chapter 7.
17. The figure is an estimate and it is likely low. Tabulations have been prepared for different time

periods by several scholars, as well as by the Congressional Research Service, but the different sets
of figures do not mesh cleanly with one another. The only complete count for the years from 1787 to
1896 (224 proposals) comes from Ames’s “Proposed Amendments,” and that figure has been
accepted as reasonable both by the Congressional Research Service (hereafter cited as CRS) and by
Peirce and Longley, The People’s President, 131. Peirce and Longley also found an additional 289
amendments for the years 1896–1966. More recently, Gary Bugh has concluded that between 1899
and 2010, 682 electoral reform measures were introduced. (Gary E. Bugh, “The Challenge of
Contemporary Electoral College Reform,” in Bugh, Electoral College Reform, 77–84.) The CRS,
however, offers a slightly lower figure of 595 amendments between 1889 and 2004. (Paige Whitaker
and Thomas H. Neale, “The Electoral College: An Overview and Analysis of Reform Proposals,”
CRS Report RL30804, Nov. 5, 2004, 17–24.) Adding Ames’s tally to the CRS figure (plus those
introduced since 2004) would yield a total of over 800; if Bugh is correct, the total would be greater
than 900. Even higher figures have occasionally appeared in print, but they lacked verifiable sources.
Whatever the exact tally, the import is the same: a great many amendment proposals have been
introduced in Congress. I have relied here also on email correspondence with Thomas H. Neale,
American National Government Specialist, CRS, Jan. 16, 2019.

18. Whitaker and Neale, “The Electoral College,” 17; Robert W. Bennett, Taming the Electoral
College (Stanford, CA, 2006), 48; Michael J. Korzi, “If the Manner of It Be Not Perfect,” in Bugh,
Electoral College Reform, 51; “Rethinking the Electoral College Debate: The Framers, Federalism,
and One Person, One Vote,” Harvard Law Review 114, no. 8 (June 2001): 2526; Donald Lutz et al.,
“The Electoral College in Historical and Philosophical Perspective,” in Choosing a President, ed.
Paul D. Schumaker and Burdett A. Loomis (New York, 2002), 46.

19. Proposed amendments were approved (by a two-thirds vote) by the Senate in 1813, 1819,
1820, 1822, and 1950 and by the House in 1969. This tally does not include congressional action on
the Twelfth Amendment. Since 1826 the House has voted on amendments only in 1950 and 1969,
whereas the Senate did so in 1934, 1950, 1956, 1970, and 1979. Bugh, “Challenge,” and Gary E.
Bugh, “Representation in Congressional Efforts to Amend the Presidential Election System,” in
Bugh, Electoral College Reform, 9–10, 79–81.

20. The small alteration was a reduction, from five to three, in the number of candidates who
would be considered by the House.

21. These “automatic plans,” as they were often called, permitted states to decide how their
electoral votes would be allocated (e.g., by district or by winner-take-all) but assigned those votes
automatically, depending on the outcome of popular elections or the decisions of state legislatures.

22. The scholarly terrain has been left almost entirely to political scientists and legal scholars. The
standard historical account is offered in one chapter of Peirce and Longley’s The People’s President,
which is well executed but lacking in detail and analysis. Political scientist Gary Bugh has also
explored portions of this history in various articles cited here. Several unpublished dissertations



focusing on particular periods are cited in the chapters below. Questions regarding the survival of the
Electoral College are raised but not broadly explored in Luis Fuentes-Rohwer and Guy-Uriel Charles,
“The Electoral College, the Right to Vote, and Our Federalism: A Comment on a Lasting Institution,”
Florida State Law Review 29, no. 2 (2001): 881.

23. In recent decades the arguments in favor of retaining the Electoral College have tended to rely
on factual assertions (e.g., that it serves the interests of small states) or on invocations of principle
and political tradition (e.g., that it embodies the wisdom of the framers or that it preserves
federalism). Another, perhaps stronger, line of defense for the Electoral College has been the claim
that its defects are less severe or troublesome than the shortcomings (and potentially unforeseen
consequences) of other methods of choosing a president. See, for examples, Judith A. Best, The
Choice of the People? Debating the Electoral College (Lanham, MD, 1996); Best, The Case against
Direct Election of the President (New York, 1975); Best, “Presidential Selection: Complex Problems
and Simple Solutions,” Political Science Quarterly, 119, no. 1 (Spring 2004): 39–59; Alexander
Bickel, Reform and Continuity: The Electoral College, the Convention, and the Party System (New
York, 1971); Tara Ross, Enlightened Democracy: The Case for the Electoral College (Dallas, 2004);
Paul D. Schumaker, “The Good, the Better, the Best: Improving on the ‘Acceptable’ Electoral
College,” in Bugh, Electoral College Reform, 203–222; Schumaker, “Analyzing the Electoral
College and Its Alternatives,” in Schumaker and Loomis, Choosing a President, 10–30; and Lutz et
al., “Electoral College.” Critics, most recently George Edwards, have directly challenged the
arguments about principle and assembled a great deal of evidence indicating that the factual claims of
the defenders are not valid. Edwards, Electoral College, 114–191. See also Jack N. Rakove, “The E-
College in the E-Age,” in The Unfinished Election of 2000, ed. Jack N. Rakove (New York, 2001),
201–234; and Akhil R. Amar and Vikram D. Amar, “Why Old and New Arguments for the Electoral
College Are Not Compelling,” in After the People Vote, 3rd ed., ed. John C. Fortier (Washington,
DC, 2004), 55–65. The arguments from different periods, for and against Electoral College reform,
are presented throughout this volume, and readers can judge their merits. My own views about the
institution are briefly expressed in Alex Keyssar, “The Electoral College Flunks,” New York Review
of Books, Mar. 24, 2005.

24. Numerous examples of the assertion that small states would block efforts at reform are
presented in Chapters 3–7; the appearance of this claim as conventional wisdom is discussed in
Chapters 4 and 7. A small number of districting or proportional proposals did include provisions to
change the allocation of electoral votes to the states (e.g., by making that allocation strictly dependent
on population), but such provisions were unusual.

25. Senator Pastore (RI), 102 Cong. Rec. 5162 (Mar. 20, 1956); see the discussion in Chapter 4.
See also Peirce and Longley, The People’s President, 165.

26. Political scientists Lawrence D. Longley and Alan G. Braun concluded in 1972 that the roll
call votes in the 1960s displayed “no consistent pattern corresponding to state size.” Longley and
Braun, The Politics of Electoral College Reform (New Haven, CT, 1972), 152, 175–176. More
recently Mark McKenzie, using updated statistical methods and relying on a different definition of
“small state,” concluded that members of Congress from small states were somewhat (and
sometimes) more likely to oppose a national popular vote but that state size did not have a decisive
impact on the outcome of congressional votes between 1950 and 1979. Mark J. McKenzie, “Systemic
Biases Affecting Congressional Voting on Electoral College Reform,” in Bugh, Electoral College
Reform, 95–112. See also Chapters 4–6 and the tables in those chapters. State size did play a role in
reform debates in the first third of the nineteenth century, but not because of small-state resistance to
a national vote. See Chapter 2.

27. Burdett A. Loomis, “Pipe Dream or Possibility? Amending the U.S. Constitution to Achieve
Electoral Reform,” in Bugh, Electoral College Reform, 226. See Chapters 5–7.



28. 102 Cong. Rec. 5149 (Mar. 20, 1956). As indicated in Chapter 2, it was widely believed in the
early nineteenth century that large states were advantaged by the Electoral College itself, while small
states benefited from the contingent election process. The weight of expert opinion in the 1960s and
1970s, from scholars versed in quantitative methods, was that the Electoral College conferred greater
“voting power” (the likelihood of influencing the outcome of an election) on residents of large states
than on inhabitants of small ones. See, for a key example, John Banzhaf, “One Man, 3,312 Votes: A
Mathematical Analysis of the Electoral College,” Villanova Law Review 13 (1968): 304–332. A 2001
law review article concluded, after surveying the literature, that the “empirical biases of the
institution in favor of small or large states are inherently unpredictable.” “Rethinking the Electoral
College Debate,” 2527, 2533–2537. See also Chapter 5.

29. The amendments referred to here are the Twelfth, Fourteenth, Fifteenth, Seventeenth,
Nineteenth, Twentieth, Twenty-Second, Twenty-Third, Twenty-Fourth, and Twenty-Sixth
Amendments. Compare McKenzie, “Systemic Biases,” 96–97. Peirce and Longley have argued that
the difficulty of amending the Constitution meant that reform could not be accomplished without at
least tacit support from “all the major political forces in the country.” Peirce and Longley, The
People’s President, 179.

30. Washington Post (hereafter cited as WP), Nov. 14, 1916. Not surprisingly, the Post was
anticipating that the South, in particular, would resist “national control of elections.” For recent
expressions of federalism concerns, see Chapters 6 and 7, as well as Derek T. Muller, “Invisible
Federalism and the Electoral College,” Arizona State Law Journal 44 (2012): 1237–1292; Muller,
“The Compact Clause and the National Popular Vote Interstate Compact,” Election Law Journal 6,
no. 4 (Nov. 2007): 372–393. See also Fuentes-Rohwer and Charles, “The Electoral College,” 879–
922.

31. Many different districting schemes were put forward, but most of them called for one elector
to be chosen in each congressional district and two electors to be selected at large. Such plans had the
advantage of not requiring states to draw new district boundaries for presidential electors.

32. Peirce and Longley, The People’s President, 137–138. The three Supreme Court cases that
transformed districting were Baker v. Carr, 369 U.S. 186 (1962); Reynolds v. Sims, 377 U.S. 533
(1964); and Wesberry v. Sanders, 376 U.S. 1 (1964). Regarding the late nineteenth century, see Peter
H. Argersinger, Representation and Inequality in Late Nineteenth-Century America: The Politics of
Apportionment (New York, 2012).

33. WP, June 30, 1944; New York Times (hereafter cited as NYT), Nov. 9, 1936; Gary Wills,
“Negro President”: Jefferson and the Slave Power (New York, 2005), 111; Lucius Wilmerding Jr.,
The Electoral College (New Brunswick, NJ, 1958), 105; Peirce and Longley, The People’s President,
166–168. See Chapters 4 and 5. The links between slavery and the origins of the Electoral College
have been explored in numerous writings by Akhil Reed Amar, including The Constitution Today:
Timeless Lessons for the Issues of Our Era (New York, 2016).

34. 96 Cong. Rec. 10416 (July 17, 1950); Peirce and Longley, The People’s President, 161–206.
See Chapters 3 and 5.

35. Bugh, “Challenge,” 89–91. Peirce and Longley attributed the failure of reform to “the politics
of each era” (The People’s President, 179–180)—which is surely true but not very illuminating. As
discussed in Chapter 7, Republicans have generally opposed Electoral College reform since the late
1970s, but there have been exceptions. After the 2012 and 2016 elections, for example, Republicans
in some states proposed eliminating winner-take-all in favor of district or proportional systems. See
Chapter 7.

36. James Madison to Thomas Jefferson, Oct. 24, 1787, in The Papers of Thomas Jefferson, 44
vols. (Princeton, NJ, 1955), 12:270–286.

37. Dougherty, Electoral System, 402.



1. FROM THE CONSTITUTION TO THE TWELFTH AMENDMENT

1. Max Farrand, ed., Records of the Federal Convention of 1787 (New Haven, CT, 1966), 2:501.
Volumes 1–3 were originally published New Haven, 1911; revised edition 1937. Volume 4, edited by
James H. Hutson, a supplement to Farrand’s work, was published in 1987 also by Yale University
Press.

2. In late July 1787, Mason lamented that that “in every Stage of the Question relative to the
Executive, the difficulty of the subject and the diversity of the opinions concerning it have appeared.”
Farrand, Records, 2:118. After the Convention had ended, Madison observed that “the right mode of
election … was found difficult in the convention, and will be found so by any Gentleman who will
take the liberty of delineating a mode of electing the president, that would exclude those
inconveniences which they apprehend.” Madison, speaking to the Virginia Convention, June 18,
1788, Farrand, Records, 3:329; see also Madison to Thomas Jefferson, Oct. 24, 1787, Farrand,
Records, 3:131–133.

3. Farrand, Records, 2:171, 185.
4. For an excellent account of ideas about executive power and the deliberations of the

Constitutional Convention, see Jack N. Rakove, Original Meanings: Politics and Ideas in the Making
of the Constitution (New York, 1996), 244–287. See also William G. Mayer, “What the Founders
Intended: Another Look at the Origins of the American Presidential Selection Process,” in The
Making of the Presidential Candidates 2008, ed. William G. Mayer (Lanham, MD, 2008), 205; Jack
Rakove, “The E-College in the E-Age,” in The Unfinished Election of 2000, ed. Jack Rakove (New
York, 2001); Shlomo Slonim, “The Electoral College at Philadelphia: The Evolution of an Ad Hoc
Congress for the Selection of a President,” Journal of American History 73, no. 1 (June 1986): 37.
According to Slonim (37n), New Hampshire also elected its governor, but, as in Massachusetts, the
legislature made the decision if no candidate won a clear majority of the popular vote.

5. Farrand, Records, 1:65; Mayer (“Founders,” 203–232) contains an excellent chronology and
analysis of the debates at the Convention regarding presidential selection; valuable accounts are also
presented in George C. Edwards III, Why the Electoral College Is Bad for America, 2nd ed. (New
Haven, CT, 2011), 98–113; and Richard P. McCormick, The Presidential Game: The Origins of
American Presidential Politics (New York, 1982), 16–26. A less detailed description can be found in
Rakove, Original Meanings, 256–275.

6. Farrand, Records, 2:31, 109, 500–501; see also Mayer, “Founders,” 214–218; and Slonim,
“Electoral College,” 38–40. As Slonim observes, opinions regarding the desirability of legislative
selection may have shifted between early June and mid-July as a result of the Convention’s decision
to grant each state an equal voice in the Senate while basing representation in the House on
population.

7. Farrand, Records, 2:56.
8. The issue of “re-eligibility” was much discussed at the Convention and was often linked to the

length of the executive’s term of office. Most delegates seemed to agree that it was desirable for the
executive to be eligible for reelection (because he would have experience and because it would give
him an incentive to govern well) but that re-eligibility would be problematic if the executive were
chosen by the legislature—because it would encourage manipulation and scheming. The most
commonly discussed alternative to re-eligibility was a single lengthy term (six years or more). For
discussions of this issue, see Farrand, Records, 1:68–69, 2:32–36, 40, 51–57, 101–103, 111–112, 499,
501, 511; Madison to Jefferson, Oct. 24, 1787, in Farrand, Records, 3:132–133; Mayer, “Founders,”
208–209. For some delegates (at some moments), the hazards of re-eligibility loomed as reasons to
oppose congressional selection. Compare Slonim, “Electoral College,” 42.

9. Farrand, Records, 1:69, 2:29.



10. In a report written for Maryland’s legislature, delegate Luther Martin maintained that “those
who wished as far as possible to establish a national instead of a federal government, made repeated
attempts to have the President chosen by the people at large.” Farrand, Records, 3:217; compare
Slonim, “Electoral College,” 56.

11. Farrand, Records, 2:56, 57, 109–111.
12. Farrand, Records, 2:57, 111. As this chapter implicitly indicates, I am less persuaded than

some writers, Akhil R. Amar prominently among them, that slavery was the primary reason the
founders rejected a national popular vote and created the Electoral College. The Electoral College
surely protected the interests of slaveholders, but its adoption was determined by various factors in
addition to the presence of slavery. For Amar’s views, see his The Constitution Today: Timeless
Lessons for the Issues of Our Era (New York, 2016), 333; “The Real Reason We Have an Electoral
College: To Protect Slave States,” interview by Sean Illing with Akhil Reed Amar, Vox, Nov. 12,
2016, https://www.vox.com/policy-and-politics/2016/11/12/13598316/donald-trump-electoral-
college-slavery-akhil-reed-amar. Paul Finkelman takes a similar view in “The Proslavery Origins of
the Electoral College,” Cardozo Law Review 23, no. 4 (2001–2002): 1145–1157. For a different
interpretation, more similar to my own, see Sean Wilentz, No Property in Man: Slavery and
Antislavery at the Nation’s Founding (Cambridge, MA, 2018), 70–71. For a recent exchange, see
Sean Wilentz, “The Electoral College Was Not a Pro-Slavery Ploy,” NYT, Apr. 4, 2019; and Akhil
Reed Amar, “Actually, the Electoral College Was a Pro-Slavery Ploy,” NYT, Apr. 6, 2019.

13. Farrand, Records, 2:29–31, 114. Regarding the stated fear of demagogues and its link to
suffrage requirements, see Alexander Keyssar, The Right to Vote: The Contested History of
Democracy in the United States, rev. ed. (New York, 2009), 7–20.

14. Both Mayer (“Founders,” 211–214) and Slonim (“Electoral College,” 35–36) discuss the
Progressive interpretation of the Electoral College as a purposefully anti-democratic institution, as
well as the alternative interpretation of political scientist John Roche that it was simply a “jerry-
rigged” last-minute contrivance.

15. Farrand, Records, 2:32, 111; Pauline Maier, Ratification: The People Debate the Constitution,
1787–1788 (New York, 2010), 114, 286; Mayer, “Founders,” 207–208, 221–222; Rakove, “E-
College,” 210; Rakove, Original Meanings, 259; Edwards, Electoral College, 101–102, 108; Slonim,
“Electoral College,” 56. A proposal for a national popular vote was defeated by a vote of nine to one
(with each state delegation getting one vote) on July 17. Joshua Hawley observes that the delegates
did not directly consider the issue of providing the president with “democratic legitimacy.” Joshua D.
Hawley, “The Transformative Twelfth Amendment,” William and Mary Law Review 55, no. 4
(2014): 1515–1517.

16. Farrand, Records, 2:57, 98, 99, 101, 103–106, 112–115, 119; compare Slonim, “Electoral
College,” 47.

17. Farrand, Records, 1:80, 2:56–58, 100, 111, 119; Mayer, “Founders,” 208–210.
18. Farrand, Records, 2:119; Mayer, “Founders,” 206–211; Slonim, “Electoral College,” 38.
19. Madison to Thomas Jefferson, Oct. 24, 1787, in Farrand, Records, 3:132.
20. Farrand, Records, 2:500. Having the electors meet in their own state capitals also satisfied the

objection that the most qualified men would not want to travel a long distance to a national capital
just to cast one set of votes. See Slonim, “Electoral College,” 44; Mayer, “Founders,” 209, 214.

21. If two candidates had a majority of the electoral votes and were tied, the Senate would choose
between the two. The person with the second largest number of votes would become vice president;
if there were a tie, the Senate would decide.

22. Farrand, Records, 2:500–502, 511.
23. Farrand, Records, 2:510.
24. Farrand, Records, 2:512–513; Rakove, Original Meanings, 264–265.

https://www.vox.com/policy-and-politics/2016/11/12/13598316/donald-trump-electoral-college-slavery-akhil-reed-amar


25. The decision to shift that power from the Senate to the House came almost immediately after
the Convention had first (and reluctantly) agreed to let it remain in the Senate. Rakove, Original
Meanings, 265. The Senate did retain the power to choose the vice president if two candidates tied in
having the largest number of electoral votes after the president was chosen.

26. For the deliberations on the issues discussed in this paragraph as well as the wording of the
committee’s proposal (which differed in some respects from the text of the Constitution), see
Farrand, Records, 2:500–524, 535–543.

27. Rakove, “E-College,” 210–212; Edwards, Electoral College, 111–112. Mayer makes the
important point that the compromises embedded in the final proposal were designed to retain certain
core principles and ideas; they were not, as some earlier scholars have claimed, simply pragmatic
patchwork. Mayer, “Founders,” 211–229.

28. Two examples of such compromises and gestures are illustrative: (1) Permitting state
legislatures to choose the manner in which electors would be selected was a gesture both to those
who wished to retain power for the states and to those who sought popular electoral participation in
the process. (2) Requiring electors to cast two ballots, one of which had to be for a person not from
the elector’s state, was a gesture to those who feared excessive influence by the large states. The
apportionment of electoral votes among the states, of course, embodied the compromises over
representation in Congress that aimed to satisfy both small and slave-owning states. Pauline Maier
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prod1.hul.harvard.edu/view/Entry/60241; third quotation refers to Senator Abraham Baldwin (GA),
Annals of the Congress of the United States, 6th Cong. 1st sess. (Jan. 23, 1800), 31 (Washington, DC,
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2. “Electoral College of Pennsylvania: In the Senate,” Register of Pennsylvania, 2, no. 23 (Dec.
20, 1828): 359; Joseph Blunt, ed., The American Annual Register; for the Year 1832–33, or the Fifty-
Seventh Year of American Independence (New York, 1835), 17; “Political Portraits, No. XII: Silas
Wright Jr.,” United States Magazine, and Democratic Review, Apr. 1839, 413; “Maryland Election,”
NWR, Sept.–Mar 1817, 47. Fitzwilliam Byrdsall, The History of the Loco-Foco or Equal Rights
Party (New York, 1842), 60, offers an early example of the systemic usage: “that clumsy aristocratic
machinery, called the electoral college.”
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F. A. P. Barnard, “How Shall the President Be Elected?,” NAR, Feb. 1885, 97–108. General
statements about the history of the phrase, and its meaning and incidence, are based on analyses
drawn from the following three sources: Analyses of Ngrams from Google for “electoral college” and
“electoral colleges,” Google Books Ngram Viewer, http://books.google.com/ngrams; entry “college,
n.,” OED Online, accessed July 25, 2012, http://www.oed.com.ezp-prod1.hul.harvard.edu/view/Entry
/36298; and, perhaps most importantly, Mark Davies, The Corpus of Historical American English:
400 Million Words, 1810–2009 (2010), http://corpus.byu.edu/coha/. This last source, unfortunately,
does not include newspapers before 1860.
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