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INTRODUCTION

The Vienna Convention on Diplomatic Relations codifies the rules for the exchange of
embassies among sovereign States. These rules protecting the sanctity of ambassadors and
enabling them to carry out their functions are the oldest established and the most
fundamental rules of international law. The Convention is a cornerstone of the modern
international legal order.

When the first edition of Diplomatic Law was completed the Vienna Convention had
been in force for eleven years, and 112 States were Parties. Even then it was apparent that
the Convention had received an overwhelming vote of confidence from the international
community. The fourth edition of Diplomatic Law is being completed fifty-one years after
the Convention’s entry into force and 190 States are Parties. This is close to the entire
number of independent States in the world. The Vienna Convention has become a
universal Convention, and its provisions, even where at the time of their adoption they
clearly marked progressive development of custom or resolved points where practice
conflicted, are now regarded as settled law. There have been onslaughts on the protected
status of diplomats, from those asserting that it cannot be justified in the face of abuse of
immunity and from those claiming that it must give way when it appears to conflict with
claims to access to justice or to human rights. In recent years diplomats have become
conspicuous and highly vulnerable targets for terrorist attack. In the face of these attacks
the Convention has survived unscathed.

The Vienna Convention on Diplomatic Relations has also continued to be used as a
point of reference in the development of related areas of international law. Many of its
provisions were adopted, with appropriate modifications, in the Vienna Convention on
Consular Relations, and cases on the construction of particular phrases in one of the two
related Conventions are often cited as authorities in the context of the other. With very
few modifications, its provisions were adopted in the New York Convention on Special
Missions. It has been used extensively to determine the treatment to be accorded to Heads
of State in their personal capacity and to High Officers of and representatives to
international organizations. As international rules on state immunity have developed on
more restrictive lines there has always been a saving for the rules of diplomatic and
consular law and an increasing understanding that although these sets of rules overlap they
serve different purposes and cannot in any sense be unified.

There are a number of reasons why the Vienna Convention has been so successful in
winning both formal support and a remarkably high degree of observance. First, the rules
of law codified in the Convention had long been stable. By the time they were described
by Vattel in Le Droit des Gens, published in 1758, they had developed as far as they could
without the assistance of international agreements, and they remained constant for the
following 200 years. Diplomatic law in a sense constitutes the procedural framework for
the construction of international law and international relations. It guarantees the efficacy
and security of the machinery through which States conduct diplomacy, and without this
machinery States cannot construct law, whether by custom or by agreement on matters of
substance. It was therefore entirely natural that as the modern legal order of sovereign
States grew up, the rules for the exchange and the treatment of envoys between them were
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the earliest to be firmly established as customary law. Subsequent developments in the
functions of governments, the conduct of international relations, in trade, travel, and
communications altered in only marginal respects the main functions of diplomatic
missions—to represent the sending State and protect its interests and its nationals, to
negotiate with the receiving State, to observe, and to report. The basic rules which enabled
those functions to be carried out have therefore continued largely without change.

Secondly, reciprocity forms a constant and effective sanction for the observance of nearly
all the rules of the Convention. Every State is both a sending and a receiving State. Its own
representatives abroad are in some sense always hostages. Even on minor matters of privilege
and protocol, their treatment may be based on reciprocity. For the most part, failure to
accord privileges or immunities to diplomatic missions or to their members is immediately
apparent and is likely to be met by appropriate countermeasures. Only over the question of
communications does this not apply. Sophisticated developments in electronic technology
are not available equally to all States, and it has been in regard to communications that there
have been conflicts of interest between States as well as widespread violation of the principles
of the Convention. In the last few years there is more publicly available evidence of this
disregard, but there is no sign of any willingness by States to modify the underlying rules or
on the other hand to desist from intercepting each others’ communications.

Thirdly, those in the International Law Commission who began the preparatory
process which led to the Convention, as well as those who represented their governments
at the Vienna Conference, never lost sight of the need to find solutions which would be
acceptable to governments and to national Parliaments as a whole. The long dialogue
between the International Law Commission, national governmental experts, and the
Sixth Committee of the General Assembly was characterized not by the driving towards
any political objective but by attentive listening to criticism and a search for realistic
compromise. From the careful Commentary produced by the Commission on its draft
articles and the published records of its debates it is usually easy to cast light on the
background, meaning, and purpose of the final provision. The records of the Vienna
Conference are far less helpful in showing the general understanding or purpose of
individual amendments. But they do show that on a number of difficult occasions
where a controversial solution could have been forced through by a vote, delegates stepped
back and remembered that their first duty was to negotiate a text which could be widely
supported. The question of the right to install and use a wireless transmitter on embassy
premises was a case in point. The negotiators of the Vienna Convention did not forget
that the international legislative process cannot be controlled by majority vote but
depends ultimately on ratification by national Parliaments looking to national self-
interest. Later negotiators of other law-making conventions (in particular the Convention
on Special Missions) were not so successful in this respect. The long process by which the
new United Nations Convention on Jurisdictional Immunities of States and their
Property was prepared was similar in terms of care for national interests and realism,
and gives some ground for optimism that this Convention may over time gain widespread
acceptance by the international community.

Progressive development of the law

The Vienna Convention is a comprehensive formulation of the rules of modern
diplomatic law. None of the earlier attempts at multilateral codification—the Vienna
Regulation of 1815 regarding the classes and precedence of heads of mission, the
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Resolutions adopted by the Institute of International Law in 1895 and 1929, the Harvard
Draft Convention on Diplomatic Privileges and Immunities of 1932—had covered the
field so thoroughly. Almost every point was covered on which a legal rule existed or on
which there was advantage in bringing into harmony divergent rules of state practice.
There are a few matters only—such as droir de chapelle, embassy bank accounts, diplo-
matic asylum—omitted for various reasons from its provisions. On diplomatic asylum it is
unlikely that specific rules going beyond those of inviolability of mission premises and the
duty of diplomats to respect local laws and regulations could have been formulated by the
Vienna Conference to the satisfaction of the majority of States. On embassy bank
accounts, cases in many jurisdictions have built up a clear consensus now crystallized
into customary law.

Six provisions of the Convention may be singled out as having been significant
developments of the previous customary international law.

Article 22 established without any specific exception the inviolability of mission
premises. The Convention leaves it in doubt exactly when inviolability begins and ends.
But the clear description of the implications of inviolability, and the provision that no
pretext of public emergency or abuse by the embassy of its immunity may justify entry by
the authorities of the receiving State were crucial developments in the law. In spite of
increases in mob demonstrations and violence directed at embassies, as well as in terrorist
seizures of embassies themselves, this prohibition has remained central.

Article 27 sets out comprehensive rules for the protection of all forms of diplomatic
communication—the most important to the functioning of a diplomatic mission of all its
privileges and immunities. As with diplomatic premises, the Convention altered the
previous customary law which had permitted supervised search of suspect diplomatic
bags, with the sending State retaining the option of returning the challenged bag. The
Convention provided simply that the diplomatic bag ‘shall not be opened or detained’.
The newer States seemed to gain a victory in the requirement that the installation of a
wireless transmitter requires the consent of the receiving State, and this question was one
of the most controversial at the Vienna Conference. But the assertion in the Vienna
Convention of the right of the sending State to communicate by ‘all appropriate means’
was in the longer term probably more significant. Methods of communication have
proliferated, undetected interception has become easier, so that the basic principle of
the right to free communication is even more important as a guide to lawful conduct.

Article 31 finally settled what were the exceptions to the immunity of a diplomat from
civil jurisdiction. The functional approach to immunity is apparent in the establishment
of exceptions relating to the diplomat’s private holding of real property in the receiving
State and his professional or commercial activities there. The first of these exceptions has
given rise to uncertainty and to much litigation over its scope. But it does strike a balance
between the need to protect a diplomat from frivolous or malicious lawsuits which could
impede his effectiveness in his post and the conflicting need to minimize abuse of
diplomatic immunity where it is unjustified or might leave a claimant with no possible
forum to resolve disputes over land. Article 31 also made an important change in the law
in giving diplomats exemption from the duty to give evidence as a witness.

In Article 34 the functional approach to privileges is also evident in all the exceptions
established to the basic principle of exemption from taxes. These exceptions fall into three
categories—matters unrelated to a diplomat’s official activities or to his normal life in the
receiving State, dues which are not truly taxes but charges for services rendered, and taxes
where refund or exemption would be administratively impractical. The Convention
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established a clear framework which national authorities must apply to their own tax laws.
Generally speaking it relieves the migrant diplomat and his family from the need to
grapple with the tax regimes of successive host States while minimizing the possibility of
his profiteering from extraneous activities or investments.

Article 37 of all the Convention provisions proved the most difficult to resolve in view
of the great diversity of approach in different States to the treatment of junior staff of
diplomatic missions and families. The only rule which could be said to be previously
established customary law was the immunity of administrative and technical staff in
respect of official acts. Even the terminology for the classification of junior members of
a mission was extremely varied. Article 37, once again rigorously applying the principle of
efficient performance of the functions of missions, limited the civil immunity of admin-
istrative and technical staff to acts performed by them in the course of their duties, while
allowing them full immunity from criminal jurisdiction. Service staff were accorded an
absolute minimum of privilege and immunity. For States which, like the United Kingdom
and the United States, under their previous domestic law accorded full privileges and
immunities to all members of the ‘ambassador’s suite’, Article 37 drastically cut the armies
of privileged persons in their capitals who by sheer numbers as well as by occasional
irresponsibility threatened to bring into disrepute the entire system of diplomatic immunity.
For some States which accorded only immunity for official acts to all subordinate staff, it
would lead to increased privileges and immunities and was strongly resisted—though only a
very few States made reservations in respect of the regime to be accorded to administrative
and technical staff. For all States Article 37 offered a clear compromise rule to replace the
previous confusion.

Finally, Article 38 debarred from all privileges and immunities (beyond the minimum
of immunity for diplomats in regard to their official acts) nationals and permanent
residents of the receiving State. The exclusion of permanent residents along with nationals
of the receiving State was a new rule for most States and the meaning of the words was not
made clear by the negotiators. The loss of privileges and personal immunities by perman-
ent residents was, however, fully justified on grounds of principle. Nationals and per-
manent residents of the receiving State are much less likely to be career diplomats and the
justification for according them extensive tax and customs privileges as well as exemption
from social security obligations is correspondingly weaker. In general, they are unlikely to
be harassed for political motives. In their case the alternative remedies which to some
extent compensate for immunity from jurisdiction—the possibility of action in the
sending State or recourse to the sending State itself—are much less likely to be effective.
So long as nationals and permanent residents of the receiving State are accorded immunity
for their official acts, their effectiveness in carrying out their functions is safeguarded.

Of these six provisions of the Vienna Convention which have been singled out as the
clearest cases of progressive development of the law, the first two increased for the benefit
of diplomatic missions themselves the degree of immunity over what was previously
accorded. In the latter four provisions on the other hand, all of which relate to individual
members of missions, the effect in most States was to decrease the privileges and
immunities enjoyed by diplomats, other members of diplomatic missions, and their
families. The unifying thread which ran through all these changes was the attempt to
ensure, in the words of the Preamble to the Convention, ‘that the purpose of such
privileges and immunities is not to benefit individuals but to ensure the efficient
performance of the functions of diplomatic missions as representing States’. The
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functional approach was not regarded by those who prepared the Convention as merely an
academic rationale—it guided them at every crucial point. The general effect was to
tighten the protection given to the mission itself—its premises, communications, prop-
erty, and archives. On the other hand, it reduced the occasions when privilege or
immunity could be invoked in regard to essentially private activities of individuals, and
it reduced the protection and privileges of junior members of the mission and of those
who belonged to the receiving State. In these cases it was decided that possible abuse by
mission staff of their privileges and immunities was more likely than their harassment for
political motives.

How the Convention regime has changed

Revisiting the Vienna Convention on Diplomatic Relations for later editions of this book,
the most striking impression is how it has stabilized the law. Reservations to the
Convention—almost all to the provisions precluding search or detention of the diplo-
matic bag or to the privileges and immunities given to administrative and technical staff—
are of very limited importance. In some cases they have been formally withdrawn, in
others they have simply never been applied, and in others the Convention rules are
applied ostensibly on the basis of reciprocity. To be sure of the meaning of many of its
provisions it is still important to go back to the customary law, and many of the
ambiguities in the Convention have been clarified by consistent state practice now
hardened into new custom. Examples include the meaning of the terms ‘members of
the family forming part of the household’ and ‘permanently resident in the receiving
State’. For most purposes the Convention has become the law. There were in eatlier years
many cases where national courts based their decisions almost entirely on the Convention
even where one or other of the States involved was not yet a Contracting Party, and the
same has been true of intergovernmental disputes. Reciprocity is still of great practical
importance—but the latitude given by the Convention for restrictive applications, for
custom, and for reciprocal agreements seems to have been used mainly as a method of
forcing deviant States back into line with the Convention rules. Although many States
wished to preserve more favourable treatment already extended on a bilateral basis, there is
very little evidence of Article 47 being used as the basis for a new network of special
regimes. In this respect diplomatic law is very different from consular law or the law
relating to special missions or to international organizations.

The second point which can be made is that the Convention has proved remarkably
resilient to external attacks. In the United Kingdom and in the United States in particular,
the effect of a small number of appalling or bizarre instances of abuse of diplomatic
immunity during the 1980s, and of widespread resentment of the flouting by diplomats
and other privileged persons of parking restrictions, was a cry for revision of the
Convention or for new ways of combating perceived abuse. It would indeed have been
possible, had the political will been generally present, to have achieved some reduction of
the protection given, in particular, to the diplomatic bag. But Western governments were
too well aware of the overall need for protection of their diplomats and their missions
abroad against terrorism, mob violence, and intrusive harassment from unfriendly States
to dispense with the essential armour provided by the Vienna Convention. Their response
was to tighten administrative control and supervision of foreign missions, to use the
remedies already provided in the Convention more vigorously even where this carried
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short-term political disadvantages, to invoke countermeasures on a basis of reciprocity,
and to build up coalitions to apply pressure on States flouting normal rules of inter-
national conduct. Gradually these measures could be shown to have achieved some
results, the instances of abuse of immunity came to be seen in a wider context, and the
cries against diplomatic immunity died away. The Convention was left intact and in truth
strengthened by the systematic re-examination it had undergone. Even in regard to
diplomatic bags and couriers it was ultimately accepted that there was no general will
to modify the Convention rules or to inflate the essential immunities already given to
diplomatic couriers. In the past few years the increase in violence in many States has made
the need for special protection even more obvious, but the result has often been the
closure of permanent missions and the use of special defensive measures such as the use of
private security firms and barriers preventing normal access to embassies.

In recent years there have also been claims that immunities—in particular those of
Heads of State or Ministers which are less clearly delineated than those of diplomats—
must cede place to human rights such as the right of victims to access to justice. These
rights are said to have higher value as ius cogens. The Pinocher and Arrest Warrant cases
raised as many questions over this conflict as they resolved. The clear description in Article
3 of the Vienna Convention of the functions of diplomatic missions, as well as judicial
pronouncements emphasizing the unchallenged validity of rules of personal immunity for
those still in office have, however, ensured that the impact of this challenge on the
Convention regime has been very limited. In most countries it is accepted that the
protection of human rights and the monitoring of human rights performance is central
to diplomacy and properly within the diplomatic functions of observation and protection,
so that—as noted below—the prohibition in Article 41 on diplomats interfering in the
internal affairs of the receiving State is gradually becoming more circumscribed.

There is now a wealth of case law on the interpretation and application of many
provisions of the Convention. The availability of so many of these cases in the Inter-
national Law Reports has been of enormous importance in assessing the Convention as it
now stands. Among the most interesting are those cases—particularly in the United States
and in Australia—in which national courts have tried to balance the rights of embassies to
protection against intrusion or damage, disturbance of their peace, and impairment of
their dignity with the often conflicting human rights or constitutional rights of demon-
strators to freedom of assembly and freedom of speech. Other important cases illustrate
the way in which issues of diplomatic and of sovereign immunity are increasingly
intertwined. More and more often, as state immunity has been cut back by national
legislation reflecting the changing role of the State and the changing requirements of
international law, plaintiffs find that it is profitable to sue an ambassador or a diplomat
and in the same proceedings also to sue his sending State. These cases show how the
differing reasons for diplomatic and state immunity may lead to different answers to
the question of the jurisdiction of a national court. Some parts of this Commentary on the
Convention have been completely rewritten so as to take account of the changing law on
state immunity—though this book does not pretend to address questions of state
immunity except where they are inextricably intertwined with the interpretation of the
Vienna Convention. The adoption and signature by a substantial number of States of the
UN Convention on Jurisdictional Immunities of States and their Property has helped to
clarify some uncertainties in regard to the Vienna Convention on Diplomatic Relations.
One area where this is so is that of employment disputes brought by members of a mission



Introduction 7

or private servants of diplomats against the sending State—numerically the largest class of
cases in national courts raising questions of state immunity.

Evidence of recent state practice on the Convention in many capitals is now widely
available in national journals, monographs, and in the press. The first edition of Diplo-
matic Law as it admitted was heavily weighted in favour of UK practice. Since the United
Kingdom was an early and active participant in the Convention regime faced with the
need to formulate its interpretations from scratch, and the book was written from within
the Foreign and Commonwealth Office in London by one of the labourers in this task,
this bias was unsurprising. The second, third, and fourth editions range much more
widely—but it is remarkable how frequently the UK practice established early in the life of
the Convention has been broadly confirmed or followed by other States which were later
in ratifying or acceding to the Convention. The UK approaches to the definition of
‘member of the family forming part of the household’ and of ‘permanently resident’, to
take two examples, have been closely followed elsewhere. There is now extensive and
valuable material on US practice publicly available through cases, through the Digest of
United States Practice in International Law, and the American Journal of International
Law. The author was most fortunate in the assistance provided directly by the State
Department and the Office of Foreign Missions in confirming and supplementing this
material for later editions. Internet sources, in particular the material now available on the
State Department website and websites of other ministries of foreign affairs, have also
been of great value in preparing the third and fourth editions.

The practice illustrates how very limited are the occasions when even under the most
extreme provocation States have deliberately infringed or condoned the infringement of
inviolability of premises, archives, or diplomatic bags. It is submitted that insofar as these
few instances can be justified it must be on a basis of self-defence or of the overriding
sanctity of human life. In the most fundamental aspects, this situation has not changed
since the sixteenth century, when against the background of profound conflicts of religion
and of numerous plots by ambassadors to bring about the overthrow of the sovereign to
whom they were accredited, those sovereigns resisted advice from lawyers that treason
justified exceptions to the inviolability of those ambassadors and confined themselves to
expelling them. The longer term interest in the sanctity of envoys even then outweighed
the short-term interest in trial and punishment. The detention of the US hostages in
Tehran in 1979 and 1980 was a terrible aberration from this general pattern, and later
incidents have shown Iran continuing to be cavalier in its approach to its Convention
responsibilities. There is however nothing in the practice of other States to suggest that
these events altered the law in any way. Threats to the security of diplomats and embassies
are now so frequent and serious as gravely to impede their proper functioning. When
embassies are forced to retreat into fortified bunkers and to limit access by the public,
ambassadors cannot act effectively as the eyes and ears of the sending State. These threats
do not, however, come from governments and they do not demonstrate change in
compliance by States Parties to the Convention.

Study of recent practice shows, however, that there is now much greater flexibility
among States in how they conduct their diplomatic relations. A relatively new feature is
that most States maintain diplomatic relations with the majority of those other countries
in the world which they recognize as States. Formerly States did not in general establish
diplomatic relations with one another unless they sought to send and receive permanent
missions. The modern practice by contrast is that establishment of formal diplomatic
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relations, if it does not actually constitute recognition of a new State, follows hard upon
such recognition. The establishment of diplomatic relations is, however, not necessarily
followed by the establishment of permanent missions. Almost all States are under
constraints as to their expenditure which preclude the establishment of full embassies in
all the States with which they have diplomatic relations. The Convention offers a range of
more limited alternatives—multiple accreditation under Article 5 or Article 6, and
protection of interests under Article 45 where relations have been broken or under Article
46 where they may never have been established. Virtual embassies are a new possibility for
smaller States. There is increased use of all these options. When relations deteriorate it is
increasingly the practice to recall an ambassador for consultations or to recall the entire
mission rather than to proceed to a formal breach of diplomatic relations. For all these
situations the Convention makes clear provision, and its flexible framework allows a full
mission to be set up or enlarged quickly. Flatpack missions designed for rapid response to
emergency situations have become part of the new diplomacy. States share premises and
information in order to cut costs and to function more effectively.

Two provisions of the Vienna Convention have been exceptions to the generally high
standard of compliance. The first is Article 26 requiring a receiving State to ensure to
members of diplomatic missions freedom of movement and travel within its territory.
Many Communist States on ratification of the Convention continued their previous
practice of barring large tracts of their territory to diplomats not given special permission.
Though it was clear that these travel restrictions could hardly be justified as a ‘restrictive
application of the Convention’ but were rather a breach of its provisions, there was very
little diplomatic protest or recourse to remedies such as expulsion or breach of diplomatic
relations. Instead, other States responded with precisely reciprocal restrictions of their
own, elaborately policed. The problem has now largely vanished, but as a result of the
disappearance of restrictions on movement in States which are no longer Communist
rather than as a result of more robust reliance on Article 26. Civil wars and insurrections
have become a far more serious obstacle to the free movement of diplomats.

Secondly, the fundamental duty on the receiving State under Article 27 to ‘permit and
protect free communication on the part of the mission for all official purposes’ appears to
be very widely disregarded by those States which have the technical capacity to intercept
embassy communications. Discovery of implanted listening devices was a frequent
occurrence during the Cold War. As with restrictions on free movement and travel, States
did not generally respond to these discoveries by closing missions but rather by improving
their own physical and technical defences against intrusion. Since the ending of the Cold
War there have been fewer public exchanges between States complaining of violation of
their right to free and secret communication, but there is increasing evidence of wide-
spread disregard of the secrecy of diplomatic communications. Thus, for example, it was
disclosed in 2001 that the FBI not only built a surveillance tunnel under the Embassy of
the Soviet Union but organized conducted tours to demonstrate its listening capacities.
There were widespread allegations of bugging, in particular by the United States, of fellow
members of the Security Council during the diplomatic efforts in 2003 to secure a United
Nations resolution explicitly authorizing the further use of force in Iraq. The revelations
by WikiLeaks have confirmed the scale of disrespect for the confidentiality of diplomatic
communications.

Finally, a matter of increasing controversy is the tension between the duty of a diplomat
under Article 41 of the Convention not to interfere in the internal affairs of the receiving
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State and the opinion of many liberal States that human rights in all countries are a matter
of legitimate international concern whose active promotion is a major object of their
foreign policy. Thus, for example, in 2000 Burma (Myanmar) accused the British
Ambassador of overstepping ‘universal diplomatic norms’ by trying to make contact with
the leader of the National League for Democracy Party, Daw Aung Suu Kyi, but the
ambassador was strongly backed by the UK Government who stressed that human rights
were a matter of general concern. The United States in recent years has openly supported
non-governmental organizations in Belarus opposed to the Communist regime of Presi-
dent Lukashenko while withholding support from opposition political parties on the basis
that this was prohibited by law. Ambassadors tread a delicate line in balancing their duties
to promote universal human rights and to refrain from interference in local affairs.

The object of the book

The fourth edition of Diplomatic Law is, like its predecessors, a commentary on the Vienna
Convention on Diplomatic Relations. It is intended principally as a practitioner’s hand-
book. Each Article or group of Articles is placed in the context of the previous customary
international law, the negotiating history is described insofar as it remains illuminating,
ambiguities or difficulties of interpretation are analysed, and the subsequent state practice
is described. It is impossible for a single commentator to cover state practice in relation to
the Convention in a comprehensive way, and this Commentary is inevitably weighted in
favour of UK and US practice. Practice in other States is, however, also covered insofar as it
can readily be ascertained from materials in English, French, German, or Spanish, from the
Press, from the increasing number of international law journals, Digests of State practice,
and Internet sites, or from cases reported in the International Law Reports, and insofar as it
illustrates how the Convention itself is interpreted and applied.



PREAMBLE

The States Parties to the present Convention

Recalling that people of all nations from ancient times have recognized the status of
diplomatic agents,

Having in mind the purposes and principles of the Charter of the United Nations
concerning the sovereign equality of States, the maintenance of international peace and
security, and the promotion of friendly relations among nations,

Believing that an international convention on diplomatic intercourse, privileges and
immunities would contribute to the development of friendly relations among nations,
irrespective of their differing constitutional and social systems,

Realizing that the purpose of such privileges and immunities is not to benefit
individuals but to ensure the efficient performance of the functions of diplomatic
missions as representing States,

Affirming that the rules of customary international law should continue to govern
questions not expressly regulated by the provisions of the present Convention,

Have agreed as follows:

The Preamble to the Vienna Convention on Diplomatic Relations has two important
legal functions—to state the view of the participating States on the theoretical basis of
diplomatic privileges and immunities, and to make explicit the relationship between the
Convention and customary international law.

During the debate in the International Law Commission in 1957 on the draft articles
prepared by the Special Rapporteur, Sir Gerald Fitzzmaurice expressed the view that it
would be useful to incorporate into the articles the view of the Commission on the basis of
diplomatic privileges and immunities. The Rapporteur in his Commentary had set out the
main theories—in particular the exterritoriality theory, the representational theory, and
the theory of functional necessity. While acknowledging the important influence they had
had on the development of the law, he had expressed criticism of all of them as the sole
justification or basis for immunities, and he had put forward no view on their relative
merits." Sir Gerald Fitzmaurice himself expressed the conviction that the theory of
functional necessity was the correct one:

The theory of exterritoriality would not bear close examination, and the other opinions were open
to serious criticism. The functional theory, on the other hand, though it had been criticized, was
very near to the truth, for the simple reason that, in the last analysis, it was impossible for a
diplomatic agent to carry out his duties unless accorded certain immunities and privileges.

Other Members of the Commission, however, were opposed to an express statement
regarding the theoretical basis of privileges and immunities, on the ground that such
theories did no more than attempt to explain rules and principles already in existence, and

' UN Doc A/CN 4/91, AEF Sandstrém, Special Rapporteur, Report on Diplomatic Intercourse and Immun-
ities at pp 11-13.
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that decisions on the interpretation and application of those rules were based less on
theories than on appraisals of fact.”

In consequence, the Commission confined itself to including in the Commentary on
its articles the following non-committal passage:

(1) Among the theories that have exercised an influence on the development of diplo-
matic privileges and immunities, the Commission will mention the ‘exterritoriality’
theory, according to which the premises of the mission represent a sort of extension of
the territory of the sending State; and the ‘representative character’ theory, which
bases such privileges and immunities on the idea that the diplomatic mission
personifies the sending State.

(2) There is now a third theory which appears to be gaining ground in modern times
namely, the ‘functional necessity’ theory which justifies privileges and immunities as
being necessary to enable the mission to perform its functions.

(3) The Commission was guided by this third theory in solving problems on which
practice gave no clear pointers, while also bearing in mind the representative character
of the head of the mission and of the mission itself.”

At the Vienna Conference five proposals for a Preamble to the Convention were put
forward. Hungary made a proposal which gave the appearance of a restatement of the
principles of peaceful co-existence.” It included the statement that ‘differences in consti-
tutional, legal and social systems by themselves shall not prevent the establishment and
maintenance of diplomatic relations’— which could have been misleading in the light of
the rule clearly set out in Article 2 of the Convention that the establishment of diplomatic
relations takes place by mutual consent. The five-power proposal which formed the basis
for the Preamble was compiled from a variety of sources and constructed mainly for
political effect, but it had the merit of stating clearly that the purpose of diplomatic
privileges and immunities is ‘to ensure the efficient performance of the functions of
diplomatic missions’.”

Two important changes were made to this proposal before it was finally adopted by the
Conference. The delegate of the Soviet Union reminded delegates that the International
Law Commission had not endorsed the functional necessity theory as the sole justification
for privileges and immunities, and he succeeded in incorporating by oral amendment to
the text a reference to the theory that privileges and immunities are granted to diplomatic
missions as representing States. The addition might be thought to confer in cases of
difficulty some advantage to sending States at the expense of receiving States, but it
accurately reflected one aspect of reality which continues to be relevant. The omission of
any reference to the ‘exterritoriality’ theory may have finally discredited it except as a
fiction of some historical importance. Exterritoriality continues, however, to enjoy an
astonishing afterlife in popular consciousness.

Secondly, Switzerland succeeded in incorporating into the text of the Preamble a
statement of the principle that the rules of customary international law should continue

2 ILC Yearbook 1957 vol 1 pp 2, 3, and 8.

> ILC Yearbook 1958 vol II pp 94-5.

* UN Doc A/Conf 20/C 1/L 148.

> UN Doc A/Conf 20/ C 1 /L 329 (Burma, Ceylon, India, Indonesia, and the United Arab Republic);
Kerley (1962) at p 93; Satow (5th edn 1979) paras 14.2, 3, and 4; Barker (1996) ch 3; Salmon (1994) paras 276
and 279.
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to govern questions not expressly regulated by the Convention. Several delegates opposed
this on the ground that it was superfluous, but the view of the majority was well expressed
by the delegate of Israel: ‘Even though it might be self-evident that the rules of customary
international law would continue to operate in the absence of specific provisions on a
particular point, that fact should be expressed in order to emphasize that there was no
intention to stifle the development of diplomatic law.”® Many of the remaining pages of
this Commentary will show the wisdom of this reference to the continuing role of
customary international law in clarifying and elaborating the rules of the Vienna Con-
vention. The development of diplomatic law has in no way been stifled by the Conven-
tion but rather constructively channelled.

¢ UN Docs A/Conf 20/C 1/L 322 subpara 1, A/Conf 20/14 pp 227-30; Bruns (2014) pp 131-5.



DEFINITIONS

Article 1

For the purpose of the present Convention, the following expressions shall have the
meanings hereunder assigned to them:

(a) the ‘head of the mission’ is the person charged by the sending State with the duty of
acting in that capacity;

(b) the ‘members of the mission’ are the head of mission and the members of the staff
of the mission;

(c) the ‘members of the staff of the mission’ are the members of the diplomatic staff, of
the administrative and technical staff and of the service staff of the mission;

(d) the ‘members of the diplomatic staff’ are the members of the staff of the mission
having diplomatic rank;

(e) a ‘diplomatic agent’ is the head of the mission or a member of the diplomatic staff
of the mission;

(f) the ‘members of the administrative and technical staff’ are the members of the staff
of the mission employed in the administrative and technical service of the mission;

(g) the ‘members of the service staff” are the members of the staff of the mission in the
domestic service of the mission;

(h) a ‘private servant’ is a person who is in the domestic service of a member of the
mission and who is not an employee of the sending State;

(i) the ‘premises of the mission’ are the buildings or parts of buildings and the land
ancillary thereto, irrespective of ownership, used for the purposes of the mission
including the residence of the head of the mission.

Personnel

The definitions clause of the Convention was treated at the Vienna Conference as of
central importance, and has given rise to some difficulties of interpretation and applica-
tion, and yet until a comparatively late stage in the preparation of the draft articles they
contained no definitions at all. The principal explanation was that the draft originally
prepared by the Special Rapporteur to the International Law Commission gave identical
privileges and immunities to all members of the mission including administrative and
technical staff and service staff, to members of their families, and to their private servants,
provided only that they were ‘foreign nationals’.' As the articles passed through the
successive stages of International Law Commission debate, comments by governments
and by the Sixth Committee of the General Assembly and the Vienna Conference itself,
the distinctions between the regimes applicable to what had originally been known as ‘the
ambassador’s suite’ became progressively more complex, and the importance of classifi-
cation correspondingly greater.

! UN Doc A/CN 4/91 Art 24.
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There had never previously been any accepted international usage distinguishing
between different categories of embassy staff. Early writers considered the suite sometimes
as the personal companions of the ambassador, sometimes as his personal servants, and
even when subordinate diplomatic staff and the supporting personnel essential to a
modern embassy such as typists, cipher clerks, and communications engineers became
general, the manner of their categorization was normally left to the sending State. In a
number of States, including the United Kingdom and the United States, differentiation
was not of great legal importance since all classes were accorded the same degree of
immunity. Privileges differed, but they were interpreted administratively and not by the
courts. In States where distinctions were made as to the level of immunity, there does not
seem to have been any challenge to the right of the sending State to classify as well as to
appoint the staff of a diplomatic mission. Latin American States employed a special usage
under which the terms ‘diplomatic agent’ and ‘diplomatic officer’ denoted only the head
of the mission.” In contrast to the elaborate attempts made over several centuries to
produce a satisfactory classification of heads of mission, there was until the Harvard Draft
Convention of 1932 (‘Harvard Draft’)” no attempt to unify usage relating to subordinate
staff or to the term ‘family’, which frequently caused difficulty.

The basis for Article 1 was a text proposed by The Netherlands in its comments on the
1957 draft Articles of the International Law Commission.” This defined all the terms now
in Article 1, except ‘premises of the mission’, and of the definitions proposed only those in
(a), (d), and (h) were later significantly altered. The Netherlands defined the ‘head of the
mission’ as the ‘person authorised by the sending State to act in that capacity’, and the
‘diplomatic staff” as those ‘authorised to engage in diplomatic activities proper’. The
International Law Commission in 1958 replaced these definitions which looked to the
relations between the sending State and its envoys with the definitions in Article 1(a) and
(d)—of which the definition of diplomatic staff in (d) looks to the formal appointment
rather than the authorized duties.’ Article 1(h) defining a private servant was amplified by
a United States” amendment at the Vienna Conference which added the words ‘and who
is not an employee of the sending State’. These words make more explicit the distinction
between private servants and members of the service staff of the mission.

Subsequent practice

It can be seen that the ‘definitions’ in Article 1(a) to (h) of the various categories of persons
whose appointment, privileges, and immunities are prescribed by the Convention are
almost entirely formal in character. The only objective definitions based on function are
those of ‘administrative and technical staff’ and of ‘service staff’.® Although there are

2 See Convention on Diplomatic Officers, Havana, 1928 (‘Havana Convention’): UN Legislative Series vol
VIII, Laws and Regulations regarding Diplomatic and Consular Privileges and Immunities (UN Laws and
Regulations’) p 419; Project of the International Commission of American Jurists, 1927:26 AJIL (1932
Sugp) 171; amendment proposed by Guatemala: UN Docs A/Conf 20/C 1/L 8; A/Conf 20/14 p 72.

1927:26 AJIL (1932 Supp) 42, Art 1—Use of Terms.

# UN Docs A/CN 4/L 72 p 20 (suggestion in Sixth Committee); A/CN 4/114 Add. 1 p 13; A/CN 4/L 75
p 3; A/CN 4/116 p 11 (with observations of Special Rapporteur).

> ILC Yearbook 1958 vol 1 p 234.

S In Saudi Arabia v Ahmed [1996] 2 All ER 248; 104 ILR 629, the English Employment Appeal Tribunal
pointed out that the expression ‘members of the administrative and technical staff” is defined ‘in a somewhat
circular manner’. The finding of the Tribunal that a bilingual secretary in the Embassy of Saudi Arabia was a
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borderline categories of staff such as doorkeepers and messengers, it is generally possible to
distinguish administrative and technical service such as interpretation, secretarial, clerical,
social, financial, security, and communications services from domestic service such as
driving, cooking, gardening, and cleaning. For the most part sending States do classify
mission staff in good faith, distinguishing between those actively carrying out the
functions of the mission as described in Article 3, who are notified as having diplomatic
rank, and those who provide support services in the above categories, among others, for
the functions of the mission.”

The practice among States Parties to the Convention, at least in the early years of its
operation, was to rely on this good faith on the part of the sending State. It was thought to
be intrusive to enquire into how the mission organized its operations for the purpose of
challenging notifications of mission staff made under Article 10 of the Convention.
Except on an informal basis, notifications made were generally not questioned. If it was
believed that a sending State was abusing the system by, for example, notifying private
servants as service staff of the mission or by notifying all members of its mission, regardless
of their functions, as having diplomatic rank, receiving States generally regarded the
appropriate remedies as lying in Articles 9 and 11 of the Convention—in the power to
declare mission staff persona non grata or not acceptable, or to place a ceiling on the size of
the mission.

Since 1978, however, in the United States and since 1984 in the United Kingdom a
more rigorous approach has been taken to classification by the sending State of its mission
staff, responding to public concern at the abuse of diplomatic privileges and immunities.
The United States in a Circular Note of 1 May 1985 to chiefs of mission asserted that ‘the
accreditation of diplomats is solely within the discretion of the Department of State” and
that under the State Department policy it was a requirement that ‘to be recognized as a
diplomatic agent, a person must possess a recognized diplomatic title and perform duties of
a diplomatic nature . Supplementary criteria for accreditation were the possession of a valid
diplomatic passport (or from States which do not issue such passports a diplomatic Note
formally representing the intention to assign the person to diplomatic duties), holding a
non-immigrant visa, being over twenty-one years of age, residing (with certain exceptions)
in the Washington DC area, and performing diplomatic functions ‘on an essentially full-
time basis’.> While the essential requirements as to title and functions are clearly justified
under international practice, the supplementary criteria cannot be brought within the
definition set out in Article 1(e), though they might be justified under later provisions of
the Convention. The United States in 2004 expelled several Saudi Arabians on the
ground that their activities consisted in preaching outside the mission rather than carrying
out diplomatic functions within it.”

The sending State may also have an interest in close control of the tites of its
diplomatic staff. The Canadian Government offers the facility of co-location for officials
of its constituent provinces within its embassies abroad, and such officials may exercise
functions related to trade development, investment promotion, development assistance

member of the administrative and technical staff of the mission although her appointment had never been
notified to the Foreign and Commonwealth Office was confirmed by the Court of Appeal.
7 See Salmon (1994) paras 518, 519, 525.

8 Text of Note supplied by State Department.
? 2004 RGDIP 494.
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and immigration, limited to their own province. They are, however, given standard
diplomatic titles which indicate that they act under the authority of the head of mission
who represents the Canadian Government.'°

Appointment of the staff of a diplomatic mission is discussed in greater detail under
Article 7, and notification of staff appointments under Article 10 below.

Premises of the mission

The one definition contained in Article 1 which is clearly objective in character is the
definition of ‘the premises of the mission’. This had its origin in the Commentary of
the International Law Commission on their 1958 draft Article on the inviolability of the
mission premises. This was as follows:

The expression ‘premises of the mission” includes the buildings or parts of buildings used for the
purposes of the mission, whether they are owned by the sending State or by a third party acting for
its account, or are leased or rented. The premises comprise, if they consist of a building, the
surrounding land and other appurtenances, including the garden and car park.11

At the Vienna Conference Byelorussia and Bulgaria proposed adding a somewhat
shortened version of this descriptive Commentary to the definitions Article of the
Convention. Japan then further proposed the addition of the words ‘including the
residence of the head of the mission’."* These additional words make it clear that private
residences of members of the staff of the mission cannot be regarded as premises of the
mission. They are of course entitled to inviolability under Article 30 of the Convention. If
the sending State has title to or possession of them, it may also be able to claim sovereign
immunity from jurisdiction over them—but this latter immunity does not derive from
the Vienna Convention. Immunity from jurisdiction of the sending State over mission
premises is discussed in the context of Articles 22 and 31.1(a) below.

The definition in Article 1(i) makes clear that the sending State need not hold title to its
premises—and indeed under the laws of some States this is not permitted to a foreign
State. Nor need the premises occupy the same building or group of adjacent buildings.
Article 12 requires the consent of the receiving State to offices forming part of the
premises of the mission in ‘localities’ other than those in which the mission itself is
established—but as is explained in the context of Article 12, this does not restrict offices in
a different part of or outside the city where the mission is established.

Article 1(i) of the Convention does not require a sending State to seek the approval of
the receiving State before acquiring property for use as premises of its mission. Nor does
Article 10 require notification of premises to be used or already in use as mission premises.
On the other hand it has been customary for foreign diplomatic missions to be directed to
a particular area of the seat of government of the receiving State or required to locate
themselves within a diplomatic compound—in part for their own convenience and
protection. Article 41.1 requires persons enjoying privileges and immunities to respect
the laws of the receiving State. The view has therefore been taken by a number of receiving
States that provided that the obligations imposed by Article 21 of the Convention in

191999 Can YIL 374.
"' JLC Yearbook 1958 vol 11 p 95 (para (2)).
12 UN Docs A/Conf. 20/C 1/L 25 and L 305.
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regard to acquisition of mission premises are observed, it is fully compatible with Article 1(j)
and with the Convention as a whole to control the particular premises in which foreign
missions carry out their functions. Powers of this kind have been taken by the United States
in the District of Columbia Code'® and in the Foreign Missions Act of 1982' and by the
United Kingdom in the Diplomatic and Consular Premises Act 1987."° In both the United
States and the United Kingdom approval must be sought from the receiving State for the
use of specific property as premises of a diplomatic mission. In the United Kingdom the
consent of the Secretary of State is necessary for that property to acquire the legal status of
mission premises and consent may be withdrawn in certain circumstances, provided that the
Secretary of State ‘is satisfied that to do so is permissible under international law’.
A certificate issued by or under the authority of the Secretary of State is under the United
Kingdom Act now conclusive evidence as to whether land is or was at any time mission
premises. In the United States on the other hand, the Secretary of State is given no express
power to certify the status of premises, and if a foreign mission were to disregard the
requirement to seek consent, the State Department would probably accept that premises
actually ‘used for the purposes of the mission’—even without consent—were ‘premises of
the mission’.

The use of these powers in regard to the acquisition of mission premises is further
considered under Article 21, in regard to commencement and termination of inviolability
of mission premises under Article 22, and in regard to former mission premises after
withdrawal of a mission or breach of diplomatic relations under Article 45 below.

In States where no specific domestic legal framework controls the acquisition or
disposal of mission premises, the definition of Article 1(i) falls to be applied by agreement
between sending and receiving State.'® Generally speaking, a receiving State is likely to be
notified of mission premises for the purpose of ensuring that it carries out its duties under
Article 22 to protect those premises and ensure their inviolability. Challenge to such
notification will usually take place only where there are grounds to suspect that the
premises are not being used for purposes of the mission. Article 3, which describes the
functions of the mission, may be relevant in this context. Buildings used as information
centres, as tourist offices, as cultural centres, libraries, embassy schools, or by ad hoc
delegations'” may well be open to challenge on this basis, or accepted as ‘premises of the
mission” only on the basis of the ‘more favourable treatment’ permitted under Article 47
of the Convention where it is justified by custom or agreement.

In 1985, for example, the UK Government in its Review of the Vienna Convention
said:

we have considered whether any existing diplomatic premises are being used for purposes which,
although in themselves legitimate and even Governmental in character, are not properly diplomatic
as the term is understood in the Vienna Convention and international practice. In the case of
separate Tourist Offices our application of the phrase ‘premises of a mission’ may have been more

13 public Law 88-639 approved on 13 October 1964, described in Whiteman, Digest of International Law
vol VII p 369.

i: Tite II of Public Law 97-241, 22 US Code § 4301, enacted on 24 August 1982, at §§ 4305 and 4306.

c 46.

16 See Salmon (1994) para 286: ‘Il faut rechercher 'accord. A défaut il nous semble qu’ici le dernier mot doit
appartenir a I'Etat accréditaire.’

17 See eg Kopytoff v Commercial Representation of the USSR, 1931-2 AD No 184; Russian Commercial
Representation (Greece) Case, ibid No 185.
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generous than is strictly required by international law. Most other countries do not accord them
diplomatic status. We therefore believe it is right in principle no longer to accord diplomatic status
to separate Tourist Offices. With these considerations in mind we intend to withdraw diplomatic
status from the small number of Tourist Offices in London that currently hold it.'®

This measure could be implemented without the legislative powers which were needed for
more extensive control of the acquisition and disposal of mission premises and which were
taken by the Diplomatic and Consular Premises Act 1987 referred to above. Advance
notice of the change of status was given to the States affected.

Members of the family forming part of the household

This expression is not defined in Article 1. Attempts to define it during the Vienna
Conference and current practice are discussed under Article 37.1.

¥ Cmnd 9497, para 39(c). See Barker (1996) pp 141-4.



ESTABLISHMENT OF DIPLOMATIC
RELATIONS

Article 2

The establishment of diplomatic relations between States, and of permanent diplomatic
missions, takes place by mutual consent.

The Vienna Convention on Diplomatic Relations does not define diplomatic relations,
nor does it define the ‘States’ which are entitled to establish and conduct diplomatic
relations. Relations between States and international organizations, and between inter-
national organizations themselves, are excluded from the scope of the 1961 Vienna
Convention." In order to determine whether an entity has the ‘right of legation’ for the
purposes of this Convention it is necessary to determine whether or not it is a State.
Grotius® stated that the ‘ius legationis was an attribute of sovereignty. Later writers on
diplomatic law, such as Genet’ and more recently Salmon,? discuss in detail which entities
possessed it, with reference to unusual or disputed cases such as the Holy See, deposed
sovereigns, members of the British Commonwealth, and national liberation movements.

With the possible exception of the Holy See, which is discussed below, the right to
conduct diplomatic relations is now generally regarded as flowing from recognition as a
sovereign State. In 1924, for example, a Greek court held that two defendants to a charge
of attempted murder could not object to the jurisdiction of the court on the ground that
they enjoyed diplomatic immunity as diplomatic agents of Armenia. “The Treaty of
Sevres, Articles 88 to 93 of which set up an independent Armenian State, was not ratified,
and accordingly the accused could not invoke diplomatic status as the representatives of
that State.”” In February 1991 a UK Minister, answering a parliamentary question as to
‘Her Majesty’s Government’s current policy regarding the granting of diplomatic
accreditation to representatives of the Baltic states’, said:

The Baltic states do not fulfil the conditions for recognition as independent sovereign states. The
question of diplomatic accreditation for their representatives therefore does not arise. We continue,

however, to extend certain diplomatic courtesies on a personal basis to the sole surviving member of

the pre-war Baltic Iegations.6

In the same month, Moscow recalled its Ambassador to Iceland in protest against the
latter’s decision to recognize Lithuania and to establish diplomatic relations with it at a
time when Lithuania’s unilateral declaration of independence was not accepted under

' On the right of legation of international organizations see Muller (1995); Macleod, Hendry and Hyett
(1996) chs 7 and 8. On conduct of diplomatic relations by the EU, see Wessel (1999) pp 272-82; Denza
(2002) pp 86-8, 164-6.

2 De Iure Belli ac Pacis (1625) ILXVIILIIL2.

3 (1931).

4 (1994) paras 38-51.

> In Re Armenian Charge d’Affaires, AD 1923—4 No 172.

¢ Hansard HC Debs 26 February 1991 WA col 459. The sole surviving representative, administrator of the
Estonian Legation, died in 1995: The Times, 4 December 1995.
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Soviet constitutional procedures. In September 1991, however, following recognition of
the Baltic Republics by the USSR State Council, the Ministers of Foreign Affairs of the
Member States of the European Community met the Ministers of Foreign Affairs of
Estonia, Latvia, and Lithuania ‘to mark the restoration of sovereignty and independence
of the Baltic States’. The meeting was ‘a seal of the establishment of diplomatic relations’
between them.” By February 1992 the United Kingdom had in addition recognized ten
newly independent States from the former Soviet Union and invited each of them to open
full diplomatic relations. Only Georgia had not been recognized as a State, in the absence
of stability there, and Russia was accepted as ‘the continuation of the former Soviet
Union’.® The United States—though it had never recognized the annexation in 1940 of
Estonia, Latvia, and Lithuania by the Soviet Union—nevertheless underlined the political
significance of reestablishing diplomatic relations with Latvia in September 1991 by the
conclusion of a Memorandum of Understanding setting out the basis for their future
relations.” By February 1992 a White House Press Statement noted that the United States
‘now has diplomatic relations with eleven of the twelve former Soviet Republics—the one
exception also being Georgia.'® By contrast, Chechnya later sought to appoint ambassa-
dors with a view to asserting its claim to independence from Russia, but these were not
accepted elsewhere and were declared by Russia to be illegal.'!

The Treaty between France and Monaco concluded on 24 October 2002 which
established a new basis for their relations expressly endorsed the right of Monaco to
conduct diplomatic relations and to send and receive ambassadors.'?

Palestine—recognized as a State by Irag—maintained an embassy in Baghdad entitled
to inviolability there, and in 1997 it was reported by opposition sources to The Jerusalem
Post that the building was being used for storage of documents relating to Iraq’s build-up
of chemical and nuclear weapons which were thereby beyond the reach of UN weapons
inspectors.13 In France, by contrast, a diplomat accredited to the Palestinian Authority
was not regarded by a court as entitled to diplomatic immunity from a divorce suit
brought by his wife.'*

An unrecognized government—even where the relevant State is recognized—will be
unable to establish diplomatic relations and its envoys will be accorded no diplomatic
status by other States. The Taleban regime, even while it was in physical control of
Afghanistan, was recognized only by Pakistan, the Union of Arab Emirates, and Saudi
Arabia, and in 1998 the Saudi Government recalled its envoy from Kabul and asked the
Taleban representative to leave. During the hijack of an Indian Airlines plane in 2000 by
Afghan dissidents who sought refuge in Britain, a self-appointed representative of the
Islamic Emirate of Afghanistan set up an ‘embassy’ in Stansted airport and sought to offer
a diplomatic solution to the crisis without receiving any formal response from the British
Government. In October 2001 a Taleban ‘embassy’ in Frankfurt was closed down by

7 Agence Europe, 7 September 1991 No 5562; EPC Press Release 85/91, 6 September 1991.
8 Hansard HL Debs 5 February 1992 col 271, in a debate on the Former Soviet Union: Implications of
Change.
? Text of Memorandum of Understanding supplied by State Department.
10 Statement by the White House Press Secretary, 19 February 1992.
' 1998 RGDIP 816.
? 2003 RGDIP 19-20.
'3 The Times, 7 November 1997.
" Al Hassan ¢ Nahila El Yafi 2001/18887, 2004 RGDIP 1066.
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German police authorities and found to contain a list of enemies of the Taleban targeted
for killing.15 Following the establishment late in 2001 of an Interim Government of
Afghanistan, the United States resumed diplomatic relations, expressly stating that
although it had not recognized the Taleban as a government, it regarded itself as having
remained in continuing relations with Afghanistan.16

An intermediate possibility is to recognize insurgents as ‘legitimate representatives of the
people’—a term implying political approval and opening the way to the dispatch of
informal envoys by the recognizing State and the setting up of ‘representative offices’ by
the rebels, but leaving formally intact diplomatic relations with the incumbent regime.
France was the first State in 2011 to declare the Libyan National Transitional Council to be
the ‘legitimate representatives of the Libyan people’ following the beginning of the uprising
against the Government of Colonel Gaddafi, and was soon followed by a number of
European and other States.'” In December 2012, President Obama recognized the Syrian
Opposition Coalition as the ‘legitimate representative of the Syrian people in opposition to
the Assad régime’.18 Such informal ‘representatives of the people’ do not enjoy rights or
immunities under the Vienna Convention on Diplomatic Relations. They may, however,
be entitled to control of the embassy account of the relevant sending State."”

On the same basis, the disappearance of a State implies the end of its diplomatic
relations. The reunification of Germany in 1989, for example, led to the furling of East
German flags over its embassies abroad, which were taken over by Germany. The formal
reunification of North and South Vietnam in 1976 led to the transformation of the
French Embassy in Saigon into a Consulate-General under the supervision of the French
Ambassador in Hanoi.”® For the United States there was a twenty-four year gap between
the famous helicopter evacuation from the roof of the Embassy following the surrender of
the South Vietnam Government in April 1975 and the opening on the same site in
August 1999 of a rebuilt consulate under the supervision of the US Ambassador in
Hanoi.?! Following Iraq’s annexation of Kuwait in 1990, on the other hand, other States
refused to accept Iraq’s order to close their diplomatic missions in Kuwait precisely
because compliance could have implied recognition of Iraq’s annexation and the end of
their diplomatic relations with Kuwait as a separate sovereign State.?

Negotiating history

The debate on this Article in the International Law Commission and at the Vienna
Conference centred on whether to include a reference to the right of legation. The draft
Article proposed by the Special Rapporteur to the International Law Commission was as
follows:

'S The Times, 29 September 1998, 10 February 2000, 31 October 2001.

'© 2001 DUSPIL 423.

'7" ASIL Insight by Stefan Talmon, 16 June 2011, available at www.asil.org/insights.

'8 2013 AJIL 654-5.

19 See British Arab Commercial Bank ple v National Transitional Council of the State of Libya [2011] EWHC
2274, 147 ILR 667, 2011 BYIL 629.

20 Réponse du secrétaire d’Etat aux affaires étrangeres JO-Sen, 19 mai 1976 p 1051, quoted in 1976 AFDI 998.

' The Times, 17 August 1999.

22 Security Council Resolution 667 (1990) declared that the Iragi order to close diplomatic and consular
missions in Kuwait was contrary to earlier Security Council Decisions, to the Vienna Conventions on
Diplomatic and Consular Relations, and to international law.


www.asil.org/insights

22 Establishment of Diplomatic Relations

If two States possessing the right of legation are agreed on instituting permanent diplomatic
relations with one another, each may establish a diplomatic mission with the other.

Members of the Commission raised two objections to including in the draft this reference
to the right of legation. The first objection was that the reference would not be helpful
unless right of legation were defined. This might involve going outside the field of
diplomatic law into such complex matters as the definition of a sovereign State, the
constitutions of federal States, and the relevance of recognition to the right of legation.>
The second objection raised was that the so-called ‘right of legation’ was in fact mean-
ingless or unenforceable in that there was no corresponding duty on the part of the
receiving State.”* The classical writers were clear that the right of legation included the
right to make representations and that there was a duty on the State addressed to hear
them. Vattel, for instance, says that ad hoc emissaries as between States at peace may be
refused a hearing only if good reasons are given, although the emissaries need not be
admitted and the hearing could take place at the frontier.”> Modern authorities are,
however, more doubtful—perhaps because in the context of modern communications the
procedure of hearing emissaries at the frontier is somewhat unreal. Oppenheim (ninth
edition),*® for example, says that it is controversial whether the sending and receiving of
diplomats involves a right in the strict legal sense, or whether it is a matter of competence’.
Salmon also says: ‘S’il est vrai que les Etats ont la faculté d’entretenir des relations
diplomatiques, qu’ils y ont vocation, car Cest un élément de leur capacité juridique en
tant qu’Etats, il n’en demeure pas moins que U'exercice concret de cette faculté suppose le
consentement des partenaires.’”’” It may also be significant that Article 2 of the New York
Convention on Special Missions®® provides that: ‘A State may send a special mission to
another State with the consent of the latter, previously obtained through the diplomatic or
another agreed or mutually acceptable channel.’

In the light of the doubts whether reference to the right of legation would serve a useful
purpose, a revised text omitting it was accepted by members of the International Law
Commission and, without further change, by the Vienna Conference. Renewed attempts
were made by the Czechoslovak member in the 1958 meeting of the Commission>” and
by the delegate of Czechoslovakia at the Vienna Conference to reintroduce a reference to
the right of legation. The view was, however, taken that the issue raised political problems
and that the Preamble would be the appropriate context for debate on it.>°

Article 2 in its final form was therefore confined to restating a principle which was
firmly based on customary international law and entirely uncontroversial. The opinion
was indeed expressed in the International Law Commission that the rule was so obvious as
not to need restating, but the response was that the process of codification included the

2 [LC Yearbook 1957 vol I p 11.

24 Thid at p 9 (Mr Garcia Amador).

25 (1758) IV.V para 65. See also Grotius (1625) ILXVIILIIL; Oppenheim (1955) p 772.

26(1992) vol I ch 10 para 464.

27 (1994) para 33.

8 Adopted by the General Assembly of the United Nations on 8 December 1969, Cmnd 4300. See also
James (1991) at pp 364-6.

2 UN Doc A/Conf. 20/14 pp 78-9.

%% UN Docs A/Conf.20/C 1/L 6 and L 7; A/Conf.20/14 pp 78-9.
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restating of the obvious and that it was desirable to begin the Articles with a basic general
proposition of this kind.?!

Subsequent practice

There are few public examples of a proposal to establish diplomatic relations being turned
down—no doubt because the exchanges usually remain confidential. In 1990, however,
the UK Government told Parliament that ‘following the apparent thaw in early 1990 in
Albania’s attitude towards the outside world we renewed on 20th April our 1980 offer to
establish diplomatic relations without preconditions’.”> A further year elapsed before
diplomatic relations were restored between London and Tirana.”> The United States
also stated publicly, in 1973, that it was willing to resume diplomatic relations with
Albania, and that offer was publicly rejected by the Albanian Government.** In 1980 the
United States on recognizing Vanuatu expressed the hope that the two States would
establish diplomatic relations. A favourable response was received only in 1986, in the

context of a general expansion by Vanuatu of its diplomatic relations.>’

The Holy See
Although the Holy See since the conclusion of the Lateran Treaty with Italy in 1929 may be

regarded as fulfilling the criteria of a State under international law, it was even before that
accepted by the international community as a special case of an entity recognized as having
international legal personality and the right of active and passive legation. Cardinale suggests
that:

the Pope was invested with two sovereignties—a spiritual one over the church universal and a
territorial one over the Papal States, recognised as distinct entities by the international community.
The more important of the two sovereignties was obviously the spiritual one, exercised through the
medium of the Holy See. There is no doubt that it was not on account of his geographically
restricted territorial sovereignty that the Pope was granted precedence over the Emperor and other
rulers of nations.

The position was clearly demonstrated by the continued acceptance by other States of the
Holy See’s right of legation after the annexation by Italy of the Papal States deprived the
Pope of sovereign rights over territory.%

It was, however, precisely because of concern at implied acknowledgement of this
spiritual sovereignty that relations between the Holy See and certain non-Catholic States
have been conducted in unusual fashions. For example, no permanent diplomatic envoy is
accredited to the Holy See from Switzerland on account of political concern at comprom-
ising the religious neutrality of the federal State. In Britain, because of constitutional

concerns which dated back to the Act of Supremacy 1559 and the Bill of Rights 1689,

U ILC Yearbook 1957 vol I p 11.

%2 Hansard HL Debs 19 July 1990 WA.

33 European Report, 8 June 1991. James (1991) at p 358 also cites a rejection by Malawi of an offer made by
the Soviet Union.

** 1979 DUSPIL 110.

3 American Foreign Policy Current Documents 1986 p 502, in 1981-88 DUSPIL 264.

3¢ Cardinale (1976) pp 83-9. See also Salmon (1994) para 48; Roberts in The Tablet, 15 February 2014 p 12.
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there were no permanent diplomatic relations with the Holy See until 1923, when on a
unilateral basis a legation to the Holy See headed by a Minister was established. In 1938
an apostolic delegate was accredited to the Catholic Hierarchy in Britain, but he was not
accorded diplomatic status. Diplomatic status was accorded in 1979 to the apostolic
delegate, but without at that time accepting him as head of a diplomatic mission. Only in
1982 were full diplomatic relations established on a normal basis. In the United States the
constitutional obstacle to normal diplomatic relations was said to be the First Amendment
to the Constitution and its implications for the relationship between church and state.
Between 1848 and 1867 the US Government maintained a legation to the Holy See.
Although the United States regarded itself as being in diplomatic relations with the Holy
See, no reciprocal appointment was considered. In recent years successive Presidents
appointed personal or special representatives without official diplomatic titles or status.
In 1984, however, diplomatic relations were established on a normal basis and the US
President announced his intention to appoint his Personal Representative as Ambassador
to the Holy See.’” On the basis of the Lateran Treaty of 1929, the Holy See refuses to
accept any ambassador also accredited to Italy or amalgamation of mission premises.
A British proposal in 2006 to locate the residence of its Ambassador to the Holy See in an
annex to the residence of its Ambassador to Italy caused serious offence to the Pope and
was dropped. The UK later located the two diplomatic missions on adjacent sites,
explaining to Parliament that this enhanced security and permitted some resource savings
while responding to the concerns of the Holy See.*®

The successive stages of the diplomatic embrace

Article 2 by virtue of the reluctance of the negotiators to touch on some fundamental
issues leaves a number of matters to inference or to custom. First is the distinction
between recognition as a State and establishment of diplomatic relations. Although, as
stated above, recognition as a State is a precondition for the establishment of diplomatic
relations, the two steps are legally distinct. Kirghistan, for example, on 1 September 1994
drew up a list of States which recognized it—then 128 States—with the dates of
recognition in each case, and a separate list of eighty-two States which had by that time
established diplomatic relations with Kirghistan. In many cases where a State appeared in
both lists, the date of establishment of diplomatic relations was somewhat later.?®

The modern practice, however, is for establishment of diplomatic relations to consti-
tute the act of recognition or to follow hard on recognition of a State. Salmon lists
examples where the first indication of recognition by Belgium of a State was a joint
announcement of agreement to the establishment of diplomatic relations.*® The United
States recognized the Government of the Republic of Angola on 19 May 1993, and on
8 June 1993 proposed establishment of diplomatic relations—an offer accepted by the

37 Cardinale (1976) ch 8; Satow (5th edn 1979) paras 9.6 and 7; VII British Digest of International Law
Phase One (BDIL) 551-62; Hansard HL Debs 4 December 1979 cols 683—4; HC Debs 11 December 1979
cols 560-1; HC Debs 25 January 1982 WA cols 245-6; 1979 DUSPIL 115; 1984 AJIL 427.

38 The Times, 9 January 2006; Catholic Herald, 13 January 2006. For the current arrangements, see HC
Debs 1 December 2010 WA col 470, UKMIL 2010 BYIL 641.

39 There were also lists of States where Kirghistan maintained diplomatic missions and of States sending
missions to Kirghistan.

40 (1994) para 53.
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Angolan Government on 17 June 1993. When Eritrea announced its independence from
Ethiopia on 27 April 1993, the United States on the same day confirmed its recognition
of Eritrea as an independent State and on the following day proposed establishment of
diplomatic relations, whose establishment was agreed on 3 June 1993.41 Following the
acceptance by the Federal Republic of Yugoslavia that it would not be accepted as
successor to the former Federal Republic of Yugoslavia and its admission as a new member
State to the United Nations on 1 November 2000, the United States recorded the
establishment of diplomatic relations with the Federal Republic of Yugoslavia by a formal
Exchange of Notes between President Clinton and President Kostunica on 12 November
2000.** When the sovereignty of Iraq was reestablished on 29 June 2004 following its
invasion and occupation, the United States, Australia, and Denmark immediately pro-
posed to its Government the resumption of diplomatic relations. France awaited a
proposal to the same effect from a sovereign Iraq, on the basis that Iraq had initiated a
breach of diplomatic relations some years earlier.*> The first contacts between the
Ambassadors of Panama and Kosovo, constituting implied recognition of Kosovo by
Panama, took place in The Netherlands in July 2013, and in August 2013 the two States
announced their decision to establish diplomatic relations.**

It is now highly exceptional for any State not to establish diplomatic relations with
another entity which it has recognized as a State, and such a step usually denotes extreme
coolness between the two.*> In 1995 there were only four States which the United
Kingdom recognized as States but without maintaining diplomatic relations. With two
of these diplomatic relations had been broken, leaving only Bhutan and North Korea
where they had never been established.*® Only in December 2000 did the United
Kingdom and North Korea agree to establish diplomatic relations for the first time in
fifty years, and relations with other European Union States were established shortly
afterwards.”” The position of the United States in 1995 was identical. A complete list
of States is maintained by the Office of the Geographer in the State Department, and only
Bhutan and North Korea were recognized by the United States without diplomatic
relations ever having been established. The position in 2015 remains the same.*®

The infrequency with which States formally recognize other States without proceeding
to establishment of diplomatic relations has led to some unfortunate confusion between
the two concepts. The European Community 1991 Guidelines for the recognition of
New States in Eastern Europe and in the Soviet Union imposed preconditions for the
grant of recognition regarding respect for the United Nations Charter and for human
rights commitments, guarantees for rights of national minorities, respect for frontiers,
acceptance of non-proliferation restraints, and commitments to peaceful settlement of

41 1993 AJIL 595 at 597.

#2000 DUSPIL 563.

> 2004 RGDIP 1000.

4 Joint Communiqué signed in Panama on 27 August 2013 by Ministers of Foreign Affairs.

> Satow (6th edn 2009) para 6.2.

¢ Hansard HC Debs 20 March 1995 WA cols 43—6. In 1982 the Republic of Comoros was the only State
which the United Kingdom had recognized but without proceeding to establishment of diplomatic relations:
Hansard HC Debs 29 January 1982 col 444.

47 The Times, 13 December 2000; 1 May 2003; Observer, 17 March 2002; press statements from
Pyongyang, March 2001. See also 2001 AYIL 330 on establishment of diplomatic relations and embassies
between North Korea and Australia.

48 Department of State Guidance on Diplomatic Relations, 1975.
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disputes. These went well beyond the criteria normally applied by lawyers to determine
whether an entity constitutes a State and were more relevant to a decision to propose
establishment of diplomatic relations. The Community statement that ‘commitment to
these principles opens the way to recognition by the Community and its Member States
and to the establishment of diplomatic relations’ suggests that no clear distinction was
drawn between the two stages.*’

A second distinction which emerges only by inference from the text of Article 2 and
from the debate in the International Law Commission which preceded its adoption is that
between establishment of diplomatic relations and establishment of permanent missions.>®
A corollary of the practice described above whereby recognition is almost always accom-
panied or followed shortly by establishment of diplomatic relations is that the establish-
ment of diplomatic relations is now not necessarily followed by establishment of
permanent missions. The text of Article 2 would seem to permit the possibility that a
State might agree to the establishment of diplomatic relations, but not to the establishment
of permanent missions. Such a state of affairs does seem to have existed in earlier centuries.
Earlier editions of Satow, for example, said that refusal of consent to continuous residence
of an embassy ‘was the ancient practice of Far Eastern nations towards European States up
to about the middle of the nineteenth century, and in the case of Korea until 1883’. But in
view of long custom and universal consent, refusal of permission for permanent missions
‘would require unanswerable reasons for its justification’.”" James also says that ‘it remains
the customary position that a State in diplomatic relations with another does not refuse
permission for the establishment by that other State of a diplomatic mission’.”* Under the
Vienna Convention on Consular Relations on the other hand a clearer distinction is drawn
between establishment of consular relations and establishment of a consular post, and—in
particular because of the authorization for staff of a diplomatic mission to perform consular
functions—the refusal of consent to establishment of a separate or additional consular post
is quite common and entirely compatible with the continuance of consular relations.”

The more usual situation, however, is not that consent to establishment of permanent
missions is refused but that for a variety of reasons it is not sought. In modern times
embassies are financed by the sending State and there are rigorous controls both on their
expenditure and on the extraneous activities of diplomatic agents. Not only the newly
established States but also the oldest establish a permanent mission only where a need can
be shown, and the various methods of cost saving—multiple accreditation, protection of
interests by a mission of a third State, reliance on occasional special missions or on
contacts in the margins of the United Nations—are increasingly fashionable. Some of
these forms of cut-price diplomacy are expressly regulated by later Articles of the Vienna
Convention—for example, Articles 5, 6, 45, and 4654

4 Guidelines are in 1992 31 ILM. See Weller (1992) at pp 586-8; Denza (2011) pp 323 et seq.
%9 JLC Yearbook 1958 vol I pp 9-12.
1 (1979) para 9.2.
(1991) at p 360.
See Art 3.2 of the Vienna Convention on Diplomatic Relations and Commentary below, Arts 2, 4, and
70.2 of the Vienna Convention on Consular Relations; Lee (1991) pp 45, 601—4; Lee and Quigley (2008)
pp 41-51.

For a comprehensive account of the possible successive stages—ascending and descending—of contacts
and relations between States, see James (1991).
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Kirghistan in 1994, as mentioned above, had established diplomatic relations with
eighty-two States, but received only thirty-two diplomatic missions and despatched ten to
other States, of which six were to Russia and to other neighbouring Republics from the
former Soviet Union. From the other end of the age spectrum, the United Kingdom, also
in 1994, maintained no permanent diplomatic mission in forty-seven States with which it
regarded itself as being in diplomatic relations. Between 1968 and 1994 the total number
of States with which the United Kingdom maintained diplomatic relations rose from 136
to 183—including twenty-two new States which emerged with the ending of the Cold
War—but the overseas posts maintained by the United Kingdom fell from 243 to 215.
The Foreign and Commonwealth Minister defended overseas spending plans to Parlia-
ment by emphasizing that: ‘Our diplomatic service is fit, lean and streetwise. It is working
to clearly defined objectives that serve the interests of our country in measurable and
tangible ways.”>> Four years later, following further reorganization, the discrepancy had
widened—diplomatic relations in 1998 were maintained with 186 States while the
number of permanent missions had fallen to 145.%

The distinction between diplomatic relations and maintenance of permanent missions
is emphasized when a State withdraws its entire diplomatic mission while making clear
that this step does not constitute or imply a breach of diplomatic relations. The United
States, for example, on 10 November 1973 closed its embassy in Kampala and withdrew
all diplomatic and consular representatives from Kampala. But in its Note to the
Government of Uganda it said: “The Government of the United States does not intend
to request the Government of Uganda to take reciprocal action with regard to its
diplomatic and consular representatives in the United States and accordingly does not
intend by its action to initiate a severance of diplomatic relations between the two
Governments.””” Relations between the United States and Libya after 1981 were
described by the State Department as being at ‘the lowest level consistent with mainten-
ance of diplomatic relations’ and no missions were exchanged until 2006 when the US
Embassy reopened following recognition of the Transitional National Council as the
Government of Libya. The same absence of missions has existed between the United
States and Somalia since 1991.°% In 1991, when the Allies withdrew their missions from
Kuwait some months after Iraq’s invasion, they emphasized that the temporary with-
drawal was due simply to the impossibility of their functioning normally. It was in no
sense a response to the demand by the Government of Iraq that diplomatic missions in
Kuwait must close and their activities be conducted from Baghdad—a demand which the
Security Council had ordered Iraq to rescind.’” The various forms of cooling diplomatic
relations without a full breach are discussed below, under Articles 45 and 46.

>> Foreign and Commonwealth Office Departmental Report, 1994; Hansard HC Debs 22 March 1994 WA
col 136; 24 Oct 1994 cols 649—86. In many of these forty-seven States the United Kingdom was represented by
locally engaged staff and/or honorary consuls.

671998 RGDIP 1040. For the current position see www.fco.gov.uk/services.

°7 1974 AJIL 313.

Department of State Guidance on Diplomatic Relations, 1995.

59" Security Council Official Records, UN Doc $/22020; Security Council Resolution 664, 1990 ILM 1328;

Warbrick (1991) at p 488.
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Virtual missions

The ultimate form of minimal representation in another State is the virtual embassy—an
online website targeted at a particular State in which the ‘sending State’ has no permanent
mission but wishes to make information about itself more easily available to citizens of the
‘target State’. The virtual mission is set up for two alternative reasons—the first being the
wish to save the expenditure and risk associated with establishment of a permanent
mission, and the second being the wish to reach out to citizens of the target State
where there are no diplomatic relations between the ‘sending State’ and the target State
or States.

In the first category is the mission set up in May 2007 by the Maldives on Second Life’s
‘Diplomacy Island’. The Foreign Minister of the Maldives then said that its purpose was
‘to provide information on the country, to offer our view point on issues of international
concern and to interact with our partners in the international community’.®® Virtual
missions in this category can claim entitlement to free communication under Article 27 of
the Vienna Convention, which is perhaps the only privilege relevant to their operations.

In the second category is the Virtual Embassy of the US in Tehran set up in December
2011 in the hope that ‘in the absence of direct contact it can work as a bridge between the
American and Iranian people’. The website offers information on US visas, consular and
passport services for US citizens, study in the US, and US policies. As soon as it was
announced, the Islamic Union of Iranian Students said that its operation in Iran would be
blocked. In the absence of normal diplomatic relations between the US and Iran there
appears to be no obligation on Iran under the Vienna Convention to allow it to operate
there.®! Israel for similar reasons in July 2013 opened a virtual embassy (in the form of a
Twitter aéccount) to the Gulf States of Saudi Arabia, Qatar, the UAE, Oman, Kuwait, and
Bahrain.®?

6 The Times, 24 May 2007; and see Maldivesmission.ch.

1 The Times, 2 November 2011, website on www.iran.usembassy.gov/about-us.html. Lee and Quigley
(2008) at p 47 describe the establishment in the consular context of ‘virtual presence posts’, for example in the
Gaza Strip.

%2 The Jerusalem Post, 8 September 2013.
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FUNCTIONS OF A DIPLOMATIC MISSION

Article 3

1. The functions of a diplomatic mission consist inter alia in:
(a) representing the sending State in the receiving State;
(b) protecting in the receiving State the interests of the sending State and of its
nationals, within the limits permitted by international law;
(c) negotiating with the Government of the receiving State;
(d) ascertaining by all lawful means conditions and developments in the receiving
State, and reporting thereon to the Government of the sending State;
(e) promoting friendly relations between the sending State and the receiving State,
and developing their economic, cultural and scientific relations.
2. Nothing in the present Convention shall be construed as preventing the perform-
ance of consular functions by a diplomatic mission.

The functions of diplomatic missions, at least in their broad outlines, have altered
surprisingly little during the last 400 years. All the writers of diplomatic handbooks list
the three traditional functions of protection of interests of the sending State, negotiation,
and observation.' Satow says:

The functions of a diplomatic mission are . . . to represent the sending State, to protect its interests
and those of its nationals, to negotiate with the government of the receiving State, to report to the
sending government on all matters of importance to it, and to promote friendly relations in general
between the two States. The mission should seek to develop relations between the two countries in
economic, financial, labour, cultural, scientific and defence matters.>

The functions of diplomatic missions must be distinguished from the broader purpose of
diplomacy, which was described by Satow as:

the application of intelligence and tact to the conduct of official relations between the governments

of independent states . . . or, more briefly still, the conduct of business between states by peaceful
3

means.

Prior to the Vienna Convention, there had been no listing of diplomatic functions in
any formal legal instrument. The Convention regarding Diplomatic Officers signed at
Havana in 1927 (‘Havana Convention’)* under the heading ‘Duties of Diplomatic
Officers’ listed no positive functions, but only the prohibition on interference in the
internal affairs of the receiving State and the procedural duty to communicate only with
the Ministry of Foreign Affairs (now set out in Article 41 of the Vienna Convention).

1 See eg Genet (1931) vol IT ch IV, ‘L’agent en action’; Satow (Ist edn 1917) vol I para 206; Oppenheim
(8th edn 1955) vol I p 785.

% (6th edn 2009) para 6.17.

3 (5th edn 1979) para 1.1. See also Cahier (1962); Harold Nicolson (1939) and (1954); Wildner (1959);
Luis Melo Lecaros (1984); Murty (1989); Salmon (1994). For contemporary proposals, see Mark Leonard,
Going Public: Diplomacy for the Information Society (Foreign Policy Centre Report, 2000).

* UN Legislative Series vol VIII, Laws and Regulations regarding Diplomatic and Consular Privileges and
Immunities (UN Laws and Regulations’) p 420.
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Negotiating history

The International Law Commission in 1957 decided to preface the draft articles with a list
of diplomatic functions, to serve as an introduction and to assist interpretation of later
articles. Many of these articles contain references to the functions of the diplomatic
mission or of members of the mission. The provisions whose interpretation is most likely
to be assisted by reference to Article 3 are Article 1(i) (which defines premises of the
mission as premises ‘used for the purposes of the mission’), Article 25 (which requires the
receiving State to accord ‘full facilities for the performance of the functions of
the mission’), Articles 38 and 39 (which confer immunities limited to acts performed in
the exercise of functions as a member of the mission) and Article 41 (which prohibits use
of mission premises ‘in any manner incompatible with the functions of the mission as laid
down in the present Convention’).

The draft originally prepared by the International Law Commission listed the three
traditional functions of protection, negotiation, and observation. Before these in para-
graph (a) was placed the function of representing the sending State—which the Com-
mission described as ‘the task which characterizes the whole activity of the mission’.” In
response to suggestions by the Governments of the Philippines, Czechoslovakia, and
Yugoslavia, the Commission in 1958 added the provision (which became paragraph 1(e))
‘promoting friendly relations between the sending State and the receiving State, and
developing their economic, cultural and scientific relations’.®

At the Vienna Conference there was prolonged discussion as to whether the function
of ‘protecting in the receiving State the interests of the sending State and of its
nationals’ should be qualified by some reference to the rules of international law. The
demand for such a reference came from States which had more frequently been
defendants to diplomatic claims and wished for political reasons to circumscribe the
right of diplomatic protection. The International Law Commission had earlier
addressed the point by inserting in its Commentary a paragraph stating that the
inclusion of the function of protection did not prejudice the later provision prohibiting
interference in the internal affairs of the receiving State (now in Article 41.1) or the
international law rules requiring exhaustion of local remedies.” India, Mexico, and
Ceylon, however, proposed to the Conference an express qualification in the text
referring to the rules of international law.® Other States doubted the need for any
amendment on the grounds that all the functions of the mission could be exercised only
within the limits permitted by international law and that the entire Convention would
operate within the framework of customary rules unless these were expressly altered.
The insertion of such a proviso in one subparagraph of a single Article would be open to
misconstruction or at least superfluous. Ultimately, however, most delegations accepted
the need for reassurance in this particular context, and the words ‘within the limits
permitted by international law’ were added by the Conference to the International Law
Commission’s draft.’

3 ILC Yearbook 1957 vol T pp 2, 50, 200, vol II p 133; 1958 vol II p 90.

® JLC Yearbook 1958 vol T p 92; UN Docs A/CN 4/L 72 p 8; A/CN 4/114/Add. 1 pp 10, 22; A/CN 4/L 75
p 5; A/CN 4/116 p 14.

7 ILC Yearbook 1958 vol I pp 91-2, vol II p 90.

8 UN Docs A/Conf. 20/L 13, L 33, and L 27 (‘by all lawful means’). A Cuban proposal (L 82) would have
limited the sending State to ‘helping to protect the rights enjoyed by nationals of the sending State’.

? UN Doc A/Conf. 20/14 pp 80-1.
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Performance of consular functions

A second question which led to prolonged discussion during the negotiation of Article 3
concerned the entitlement of diplomatic missions to perform consular functions. There was
a fundamental divergence between those States—in particular several Communist States—
which claimed that customary international law gave to diplomatic missions a legal right to
exercise consular functions which was not dependent on the consent of the receiving State,
and other States whose internal law prohibited foreign diplomats from exercising consular
functions in their territory or who claimed to have a right to withhold consent to this.'°

The difficulty first emerged in the International Law Commission in 1958 when
Mr Zourek of Czechoslovakia proposed the addition of a new provision ‘to the effect
that the establishment of diplomatic relations implied the establishment of consular
relations, since nowadays the diplomatic function included, as a general rule, the consular
function’. Mr Tunkin of the Soviet Union, while accepting that there was a link, saw
practical difficulties in the proposal, and Sir Gerald Fitzzmaurice of the United Kingdom
emphasized that diplomatic and consular functions were distinct even if exercised by the
same person. A diplomatic mission could not, as of right and without issue of an
exequatur, assume consular functions."!

At the Vienna Conference, Spain proposed to add to the list of diplomatic functions in
draft Article 3 the words: ‘performing consular functions, if the receiving State does not
expressly object thereto’. The intention of this amendment was in fact to enable countries
which were short of staff and foreign exchange to combine their diplomatic and consular
services. Those States which claimed a right under customary international law to perform
consular functions, however, argued that the amendment would imply that the receiving
State had power to prevent this. Most delegates accepted that it was customary for
diplomatic missions to perform consular functions and that the Conference should
regulate the question rather than leave it to be considered in the context of the work of
the International Law Commission on consular relations. In the absence of agreement,
Mexico put forward a compromise proposal which became the basis for paragraph 2."?

In plenary session of the Conference, Venezuela, one of the countries which did not
permit diplomatic and consular functions to be combined, objected that the compromise
wording could be construed so as to oblige the receiving State to accept such a combin-
ation. During the discussion other delegations suggested alternatives to assist Venezuela,
but none received the necessary support. Paragraph 2 was finally adopted by the Confer-
ence on the basis that it did not affect existing practice.

Vienna Convention on Consular Relations

Articles 2, 3, and 70 of the Vienna Convention on Consular Relations clarify the position
to some extent. Article 2.2 of the Vienna Consular Convention provides that: “The
consent given to the establishment of diplomatic relations between two States implies,

19 JLC Yearbook 1958 vol 1 p 92 (Mr Zourek); p 93 (Mr Tunkin); A/4164 p 10 (Comment of Czechoslo-
vakia on 1958 Draft Articles of ILC); A/Conf. 20/14 pp 8, 82, 83 (Soviet Union representative); p 82
(Venezuela representative). Moore (1905) vol 4 para 629 notes the refusal of some governments, such as
Italy and Venezuela, to recognize the union of consular with diplomatic functions.

"' ILC Yearbook 1958 vol I pp 92-3. See also comment by Czechoslovakia on the 1958 draft in A/4164 p 10.

' UN Doc A/Conf.20/L 30, A/Conf. 20/14 pp 82-5.

'3 A/Conf. 20/14 pp 7-10; Kerley (1962) at pp 95-7.
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unless otherwise stated, consent to the establishment of consular relations.” This provision
corresponds to the practice whereby maintenance of consular relations without diplomatic
relations may be an acceptable option where political difficulties exist (a possibility
discussed below under Article 45), but the reverse situation is so improbable that no
actual example can be found.'* Article 3 of the Vienna Consular Convention states that:
‘Consular functions are exercised by consular posts. They are also exercised by diplomatic
missions in accordance with the provisions of the present Convention.” This makes clear
that to the extent that a member of a diplomatic mission performs specifically consular
functions, he does so in accordance with the terms of the Consular rather than the
Diplomatic Convention. Article 70.1 also states that: “The provisions of the present
Convention apply also, so far as the context permits, to the exercise of consular functions
by a diplomatic mission.’
Article 70 further provides:

2. The names of members of a diplomatic mission assigned to the consular section or otherwise
charged with the exercise of the consular functions of the mission shall be notified to the
Ministry for Foreign Affairs of the receiving State or to the authority designated by that Ministry.

3. In the exercise of consular functions a diplomatic mission may address:

(a) the local authorities of the consular district;
(b) the central authorities of the receiving State if this is allowed by the laws, regulations and
usages of the receiving State or by relevant international agreements.

4. The privileges and immunities of the members of a diplomatic mission referred to in paragraph 2
of this Article shall continue to be governed by the rules of international law concerning
diplomatic relations.

In determining the legal rules applicable to members of a diplomatic mission exercis-
ing consular functions, it must be borne in mind that there is no clear dividing line
between diplomatic and consular functions. Many of the detailed functions listed in
Article 5 of the Vienna Consular Convention could be regarded as aspects of
protecting in the receiving State the interests of the sending State and of its nationals,
which is among the functions of a diplomatic mission. The key factor is usually not so
much the nature of the function as how it is performed—and in particular whether it
is performed through contacts with local authorities or through contacts with the
Ministry for Foreign Affairs or other agreed ministries of the central government. In
many cases it will be of little importance to the recipient of a service or to the
authorities of the receiving State how a particular function is discharged. The
following rules, however, emerge from taking together the provisions of the two
Vienna Conventions and current state practice:

1. although amalgamation of diplomatic and consular services is increasingly practised for
reasons of economy and effectiveness, the law or practice of the sending State may
prohibit it or may provide that certain functions may be carried out only by diplomatic
agents or by consuls;

2. most receiving States acquiesce in the performance of consular functions by diplomatic
agents, but in a few States this may be prohibited or subjected to restrictions under
local law;

' Lee (1991) p 602.
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3. it is generally not necessary for a diplomatic agent to obtain an exequatur in order to
perform consular functions on an occasional or even a regular basis, probably because
he is not in fact the head of a consular post. The names of members of a diplomatic
mission exercising consular functions on a regular basis must, however, be notified to
the Ministry of Foreign Affairs of the receiving State;

4. for the avoidance of any possible difficulty it will usually be preferable that a member
of a diplomatic mission who is likely to exercise consular functions on a regular basis is
also given a consular appointment. An individual with a dual appointment will
normally deal with local or with central authorities according to the capacity in
which he is acting;

5. a member of a diplomatic mission exercising consular functions without a consular
appointment should follow the practice set out in Article 70.3 of the Vienna Consular
Convention, which points towards addressing the local authorities as a general rule;

6. a member of a diplomatic mission exercising consular functions—with or without a
concurrent consular appointment—remains entitled to whatever immunities are
conferred on him by the Vienna Diplomatic Convention."”

Other limits to the functions of a diplomatic mission

The boundaries of Article 3 of the Vienna Convention fall to be considered in the context
of a number of other Articles of the Convention. Apart from the particular question of
performance of consular functions, the limits have been considered in three kinds of case:

1. Where a distinction is to be drawn between functions of a mission
and personal activities of its members

This aspect was considered by the Supreme Court of Austria in the case of Heirs of Pierre
S v Austria."® The Austrian Ambassador to Yugoslavia in the course of an official hunt to
which he had been invited by the President of Yugoslavia accidentally shot and killed the
French Ambassador. In proceedings for damages by the widow and children of the French
Ambassador the Austrian Court held that the function of representing the sending State
and protecting its interests included taking part in activities allowing the fostering of
personal contacts. “The fostering of such contacts is a condition for the exercise of the
office of ambassador and forms part of the fulfilment of his official duties.” The Supreme
Court therefore held that the Austrian State was liable to pay compensation. The
approach of the Austrian court may be contrasted with that taken by the New York
District Court in First Fidelity Bank NA v Government of Antigua and Barbuda'” where
the Ambassador of Antigua and Barbuda had without authority taken out a loan and
waived his government’s immunity, subsequently investing the proceeds in a casino. The
majority analysed the question of the validity of the loan and the waiver not in terms of
whether the ambassador was acting in the exercise of his functions but in terms of his
apparent authority under the New York law of agency.

15 See Lee and Quigley (2008) ch 37 ‘Diplomats as Consuls’; Satow (6th edn 2009) paras 6.21-6.24, chs 19
and 20; Hackworth, Digest of International Law para 379 ‘Union of Consular and Diplomatic Functions’.

'S Case No. 1 Ob 49/81, 86 ILR 546.

17877 F 2nd 189, US Court of Appeals 2nd Cir., 7 June 1989; 99 ILR 125, described in 1990 AJIL 560.
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More controversially, the Federal Constitutional Court of Germany held in 1997 in the
case of Former Syrian Ambassador to the German Democratic Republic'® that in knowingly
and on instructions from his government permitting a member of a terrorist group to
remove explosives stored in the Syrian Embassy to the German Democratic Republic
(which were shortly afterwards used to cause an explosion in West Berlin in which one
person died and twenty others were seriously injured) the Syrian Ambassador acted in the
exercise of his official functions as a member of the mission. The court laid strong
emphasis on the question of attribution to the sending State, and the conclusion was
based on the finding that the Ambassador was ‘charged with an omission that lay within
the sphere of his responsibility as ambassador, and which is to that extent attributable to
the sending State’. He had not acted out of private interests, but ‘sought the best solution
for the embassy’. It was irrelevant that the conduct was illegal under the law of the Federal
Republic of Germany. The applicability of the former Ambassador’s continuing immun-
ity from the jurisdiction of German courts was denied on other grounds, and the Federal
Constitutional Court appears to have focused its attention on whether the conduct was
‘official’ rather than on whether it was ‘in the exercise of his functions as a member of the
mission’. The case is considered further under Articles 39 and 40 below.

2. Where a distinction is to be drawn between diplomatic functions
and commercial activities

It is accepted in practice that the function of ‘developing economic relations’ between
sending and receiving States is different in character from commercial activities whose
purpose is to generate profits. Since under modern conditions an increasing number of
States are engaged in trading and commercial activities abroad and embassies are often
expected—oparticularly by national parliaments and the press—to justify their costs in
terms of benefit to the business community of the sending State, this distinction is one of
increasing importance and difficulty. It must often be applied to determine whether
premises used, for example, as Tourist Offices, are ‘used for the purposes of the mission’
and thus entitled under Article 1(i) to the status of premises of the mission. The United
Kingdom in its 1985 Review of the Vienna Convention on Diplomatic Relations'? stated
that diplomatic status would be withdrawn from premises not being used for purposes
compatible with the legitimate functions of a mission:

As a general rule we regard the following types of activity as being incompatible with the functions
of a mission: trading or other activities conducted for financial gain (e.g. selling tickets for airlines or
holidays, or charging fees for language classes or public lectures) and educational activities (e.g.
schools or students’ hostels).

The UK Government also withdrew diplomatic status from separate Tourist Offices, and
in so doing emphasized that these purposes might be legitimate and governmental in
character even though they were not diplomatic as the term was understood in the Vienna
Convention.”®

18 Case 2 BvR 1516/96, 115 ILR 595.
' Cmnd 9497, para 39.
20 On the application of similar principles under German practice, see Richtsteig (1994) pp 22-3.
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In the case of Arab Republic of Egypt v Gamal-Eldin®" the English Employment Appeal
Tribunal considered the status of the medical office of the Egyptian Embassy in London
whose function was to provide medical services and transport for Egyptian nationals in
London. The Foreign and Commonwealth Office had confirmed by certificate that the
office formed part of the premises of the mission under the Diplomatic and Consular
Premises Act 1987. The tribunal held that “The functions of the medical office are
consistent with the non-exhaustive list of functions set out in art. 3 of the Vienna
Convention.” Its purposes were not commercial but were ‘within the sphere of govern-
mental or sovereign activity. The medical office was used by the Government of the Arab
Republic of Egypt to provide guidance, advice and expert care to patients referred by the
Government of the Arab Republic of Egypt for medical treatment in the United
Kingdom. The medical office acted throughout as a representative of the Arab Republic
of Egypt and its embassy. The salaries of employees of the medical office were paid by the
Government of the Arab Republic of Egypt and all payments to the medical office were
made by the Government of Egypt.’ It followed that Egypt was entitled to immunity by
virtue of section 16(1)(a) of the State Immunity Act 1978%% in respect of unfair dismissal
proceedings brought by two Egyptian drivers employed as drivers at the medical office on
the basis that these were ‘proceedings concerning the employment of members of a
[diplomatic] mission’.

An activity may be regarded by the receiving State as outside the functions of a
diplomatic mission while at the same time being accepted as governmental in character
and entirely legitimate and proper.

3. Where the function in question is a novel one

In the case of Propend Finance Property v Sing and Commissioner of the Australian Federal
Police® it was argued by the plaintiffs that the first defendant, a member of the diplomatic
staff of the Australian High Commission, was when engaged in police liaison work in
relation to criminal investigations and matters of common concern acting as a police
officer and outside his official diplomatic functions, so that either by virtue of Article 31.1
(c) he was not entitled to diplomatic immunity or by virtue of Article 39.2 he had lost any
immunity when his functions in the United Kingdom came to an end. The English High
Court held that although Mr Sing was directly responsible to the Australian Federal Police
as well as to the head of the Australian diplomatic mission, ‘the tasks which he carried out
on behalf of the Australian Federal Police were a very function of his particular diplomatic
role’. This finding was upheld by the Court of Appeal, and Leggatt L] noted that:
‘Some police functions may be clothed with diplomatic immunity just as the functions
of military or cultural attachés may be.”** This decision illustrates that where activities
performed by diplomatic officers are clearly official, and there is no element of commercial
profit, the courts are not inclined to ring-fence diplomats within the traditional functions.
Richtsteig, in stating that the limits of diplomatic functions are not definitively prescribed
by the terms of Article 3, lists international cooperation in suppression of drug trafficking,

' [1996] 2 All ER 237; 104 ILR 673.

2 C33.

3 Judgment of Laws, 14 March 1996, unreported; 111 ILR 611.

24 Judgment of 17 April 1997, Times Law Reports, 2 May 1997; 111 ILR 611, at 653.
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as well as police liaison, as new functions arising in consequence of international
2
agreements. >

‘protecting in the receiving State the interests of the sending
State and of its nationals’

The function of a diplomatic mission to protect the interests of the sending State and of its
nationals should be distinguished from the exercise of the right of diplomatic protection
in the formal sense. In the draft articles drawn up by the International Law Commission
in 2006, ‘diplomatic protection’ is described as consisting in ‘the invocation by a State,
through diplomatic action or other peaceful means, of the responsibility of another State
for an injury caused by an internationally wrongful act of that State to a natural or legal
person that is a national of the former State with a view to the implementation of such
responsibility’.?° Tt is a right belonging only to a State and under international law it may
be exercised only if the natural or legal person has (with narrow exceptions) first exhausted
local remedies. The rules form part of the international law on state responsibility.

A diplomatic mission does not on its own initiative extend ‘diplomatic protection’ in
this formal sense. The protection which it extends is broader and looser and may consist in
advice on securing redress against the government of the receiving State or its authorities
or in making informal representations on behalf of a national before the national has
exhausted local remedies, as well as simply giving guidance and advice about conditions
and opportunities in the host State. It cannot be sharply distinguished from consular
protection of nationals, although the right of consular protection will normally be
exercised through contacts with local authorities such as police or courts and not through
contacts with the central government. The broad distinction is illustrated by the case of
R v Secretary of State ex parte But”” where it was argued unsuccessfully that the actual
exercise of consular protection to British nationals on trial in Yemen gave rise to a duty on
the part of the Secretary of State to go further and make diplomatic representations to
have allegations of torture investigated and a retrial ordered.

Special rights of citizens of the European Union

In accordance with the provisions on citizenship of the European Union, a concept
introduced in 1993 by the Treaty on European Union,*® the Member States of the Union
have drawn up arrangements whereby a citizen of the Union (that is a national of any one
of the Member States) will be entitled to the protection of any Member State’s diplomatic
or consular representation if he finds himself in a place where his own Member State or
another State representing it on a permanent basis has no accessible permanent represen-
tation or accessible honorary consul competent for the matter in question. The

% (1994) p 24.

26 UN Doc A/CN.4/L 684. See also Okowa (2014) pp 481-94.

%7 Court of Appeal Civil Division P3 99/6610/4.

28 UKTS No. 12 (1994), Cm 2485; [1992] 1 CMLR 573. The provisions are now to be found in Art 46 of
the Charter of Fundamental Rights which forms part of the Treaty on European Union (TEU) as amended by
the Treaty of Lisbon (Cm 7294), and in Art 20 of the Treaty on the Functioning of the European Union
(TFEU). Article 23 of the TFEU confers implementing powers and duties.



Article 3 37

implementing 1995 Decision of the Representatives of the Governments of the Member
States meeting within the Council® requires diplomatic and consular representatives who
give protection to treat a person seeking help as if he were a national of the Member State
which they represent. The protection extended covers assistance in cases of death, accident
or serious illness, arrest or detention, assistance to victims of violent crime and relief and
repatriation of distressed persons. It may also cover other assistance in non-Member States
insofar as this is within the powers of diplomatic or consular representatives. A parallel
implementing Decision contains practical Guidelines in an Annex, and these were
updated in 2006.°° These arrangements clearly cannot impose obligations on non-
Member States of the Union, and they have not been cast in terms of any of the
possibilities permitted under the Vienna Convention on Diplomatic Relations, such as
multiple accreditation (Article 6) or temporary protection of interests (Article 46)—nor
the corresponding provisions of the Vienna Convention on Consular Relations. So far
there has been no indication of resistance on the part of other States on the ground that
such activities go beyond the function of protection as described in Article 3. The more
politically sensitive aspects of assistance such as complaints of ill-treatment or petitions for
pardon or early release are under the detailed arrangements to be taken in liaison with the
Member State of which the detainee is a national—a precaution which may pre-empt
difficulties under the Vienna Conventions.
Limits on proper diplomatic activity are discussed under Articles 9 and 41.

> O] L314/73, 28 December 1995. See Denza (2002) pp 165-6.
30 Council Doc 11107/95, revised in Council Doc PESC 534/COCON 14 with REV 1 and REV 2
adopted 26 June 2006. For details and analysis of practice, see Denza (2014).



APPOINTMENT OF HEAD OF THE MISSION

Article 4

1. The sending State must make certain that the agrément of the receiving State has
been given for the person it proposes to accredit as head of the mission to that State.

2. The receiving State is not obliged to give reasons to the sending State for a refusal of
agrément.

Historical background

During the nineteenth century the practice of seeking confidential approval from the
receiving State of an individual who the sending State proposed to appoint as head of its
diplomatic mission began to harden from a general practice into a customary rule. In 1928
the Havana Convention on Diplomatic Officers provided in Article 8 that: ‘No State may
accredit its diplomatic officers to other States without previous agreement with the latter.”
States Parties were not obliged to give reasons for their decision on agrémmt.l In 1931,
however, Genet continued to state of agréation: ‘Ce n’est d’ailleurs qu’un usage pur, et non
une obligation rationnelle.”

The most conspicuous dissenter from state practice in this regard was the United States.
In 1885 the United States appointed Mr Keiley first as Minister to Rome, where the King
of Italy declined to receive him on account of a speech he had made at a meeting in
Virginia of Roman Catholics at which there had been protest at the annexation of the
Papal States. Mr Keiley was then appointed to Vienna, which led to the Austro-Hungarian
Minister at Washington being instructed:

to the effect that since, as at Rome, scruples prevailed against this choice, he was to direct the
attention of the United States Government, in the most friendly way, to the generally existing
diplomatic practice to ask, previously to any nomination of a foreign minister, the consent
(agrément) of the government to which he is to be accredited. It was added that the position of a
foreign envoy wedded to a Jewess by civil marriage would be untenable and intolerable in Vienna.

The Austro-Hungarian Government also objected to the public statements of Mr Keiley.
The US Secretary of State was, however, not prepared to accept either that it should seek
advance consent for appointment of a head of mission, or the grounds of the Austro-
Hungarian Government’s refusal to accept Mr Keiley, and the US Legation was left for
some time in the hands of a secretary as chargé d’affaires.”

At the beginning of the twentieth century the United States raised some of its legations
to the status of embassies and began to seek agrément, though only for the appointment of
ambassadors. In 1932 the Harvard Draft Convention adopted the principle of requiring
agréation before appointment of a head of mission as reflecting contemporary

' UN Legislative Series vol VIII, Laws and Regulations regarding Diplomatic and Consular Privileges and
Immunities (UN Laws and Regulations’